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INTRODUCTION. 


hx  presenting  for  the  favorable  consideration  oi 
the  profession  a  treatise  on  the  system  of  pleading  in  • 
dvil  actions  as  modified  by  the  Gode  of  Procednre, 
a  brief  explanation  of  the  object  and  design  of  the 
work  will  not  be  inappropriate. 

The  idea  of  undertaking  a  task  of  the  kind^  pre- 
sented itself  to  the  author  as  the  suggestion  first^  oi 
his  own  immediate  wants  in  the  daily  practice  of  the 
profession ;  and,  second,  as  a  suggestion  arising  from 
the  wants  of  that  large  class  who  are  engaged  in  a 
course  of  elementary  study  preparatory  to  entering 
upon  the  practice  of  law.  From  his  own  experience, 
the  author  was  entirely  satisfied  of  the  utility  and 
general  convenience  to  the  practising  lawyer  of  a 
treatise  exclusively  confined  to  the  subject  of  plead-* 
ing,  and  presenting  at  one  view  the  general  features 
of  pleading,  under  the  former  practice  both  at  law . 
and  in  eqaity,  with  the  modifications  and  changes  • 

ettected  by  the  Code,  the  principles  governing  the 
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new  system,  the  rules  now  applicable  thereto,  and  a 
reference  to,  and  analysis  of,  the  decision  made  by 
the  Courts  in  illustration  and  explanation  of  those 
rules  and  principles.  Such  a  work,  if  properly  exe- 
cuted, the  author  was  satisfied,  from  his  own  wants 
and  experience,  might  be  of  much  utility,  as  a  book 
of  reference  to  the  profession  generally. 

Still  more  so  to  the  law  student,  might  such  an 
elementary  work  be  deemed  of  use  and  service  as  an 
introductory  study  to  the  science  of  pleading,  and  as 
a  guide  to  indicate  the  extent  and  nature  of  the 
changes  made  in  that  science  by  the  Code.  There 
is  scarcely  a  more  perplexing  subject  for  one 
entering  upon  the  study  of  the  law,  than  that  which 
embraces  the  system  and  science  of  pleading  as  it 
now  exists,  nor  one  wbich  requires  more  accurate  and 
careful  study  to  master.  Under  the  old  system,  as 
it  heretofore  prevailed  in  this  State,  mingling  as  it 
did  niuch  of  a  useless  form  and  frivolous  technicality, 
with  much  of  that  substantial  logic  and  sound  reason 
which  must  always  characterize  any  system  so  long 
as  legal  distinctions  are  preserved,  the  study  though 
difficult,  was  accurate  and  systematic,  and  the  land- 
marks of  the  science  clearly  and  distinctly  defined. 
The  authorities  had  been  so  carefully  collated,  and  so 
thoroughly  digested,  both  in  the  digests  themselves, 
and  in  elementary  works  on  pleading,  that  if  pa- 
tience and  industry  only  held  out,  one  was  certain  in 
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time  to  gtasp  tine  entire  subject.  There  could  be  no 
mistake  in  the  way  of  acquiring  this  knowledge. 
The  ablest  writers  on  law  had  treated  of,  and,  per- 
haps, exhausted  the  subject.  The  student  could  conr 
suit,  among  others,  on  pleading  at  law,  such  writers 
as  Chitty,  Gould  and  Stephen*  In  Equity,  Lub4, 
Cooper,  Mitford  and  Story.  Nor  were  precedents^  in 
every  conceivable  variety  and  form,  wanted  to  illus- 
trate the  subject,  and  assist  him  not  only  in  its  ac- 
quisition, but  in  its  practical  application. 

AU  this  is  now  changed.  At  the  very  outset  one 
is  embarrassed  in  selecting  the  proper  course  to  pur- 
sue, or  the  immediate  study  to  enter  upon,  in  acquir- 
ing a  practical  knowledge  of  the  science  of  pleading 
under  the  Code.  The  very  first  provision  that  meets 
us  at  the  threshold  is,  the  provision  of  the  code ;  '^  all 
the  forms  of  pleading  heretofore  existing  are  aholiahr 
ed;  and  hereafter  tJie  forma  of  pleading  and  the 
rvlea  hy  which  tlie  sufficiency  of  the  pleadings  is  to 
be  determined  shall  be  those  which  are  prescribed 
in  this  act.**    Am.  Code,  §  140. 

Under  this  provision,  it  would  seem  as  idle  to 
place  in  the  hands  of  the  student,  a  volume  of  Chitty, 
or  Stephen,  of  Cooper  or  Story,  with  a  view  of  his 
obtaining  from  them  alone  a  knowledge  of  pleading 
at  law  and  in  equity,  as  it  would  be  to  place  in  his 
hands  an  elementary  treatise  on   Usee  and  Truata^ 
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with  a  view  of  Iiis  becoming  master  of  tliat  branch 
of  the  law  as  now  Codified  by  the  Revised  Statutes. 

Nor  does  the  Code  itself  furnish  the  desideratum: 
It  abdUahea  but  it  does  not  reconstruct ;  it  tears  down 
an  old  system,  but  it  does  not  build  up  a  new  and 
complete  one  in  its  place.  It  lays  the  foundation,  it 
is  true,  simple,  broad  and  strong,  but  it  leaves  the 
edifice  to  be  erected ;  it  sketches,  boldly  and  distinct- 
ly  the  outlines,  but  does  not  fill  out  and  complete  the 
picture. 

It  is  not  true  then,  as  one  on  a  cursory  glance 
might  be  led  to  suppose,  that  the  main  ruie&  of  plead- 
ing,  founded  as  they  are  in  sound  logic  and  solid 
reason,  are  utterly  abolished,  though  the  forma  may 
be ;  nor  that  the  study  of  the  elementary  writers 
above  mentioned,  and  of  others  who  have  treated 
upon  this  subject,  and  the  authorities  which  estab- 
lish, and  the  decisions  which  illustrate  the  principles 
of  pleading  under  the  old  system,  are  to  be  wholly 
discarded  in  acquiring  a  thorough  knowledge  of  the 
new. 

It  is  undoubtedly  true,  that  everything  technical 
and  formal  has  been  swept  away,  and  that  many  im- 
portant* changes  in  other  respects  have  been  made 
by  the  Code ;  but  much  of  what  was  substantial  and 
solid  still  remains  ;  and  it  is  also  true,  that  a  know- 
ledge of  the  fundamental  principles  on  which  the 
former  systems,  both  at  law  and  in  equity,  were 
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based,  is  still  essential  to  a  thorougli  and  practical 
knowledge  of  the  subject.  The  main  difficulty  to  the 
lawyer  in  his  practice  is  in  the  adaptation  of  these 
principles  to  the  new  system.  The  main  difficulty 
to  the  student  is  in  determining  for  himself  the  pro- 
per course  of  study  and  investigation — ^the  starting 
point  of  inquiry — arising  from  his  ignorance  or  doubts 
of  the  nature  and  extent  of  the  changes  introduced 
by  the  Code,  and  how  much  of  the  old  and  well  es- 
tablished theory  is  still  Applicable  to  the  new  prac- 
tica 

It'  i&  the  object  and  design  of  the  present  work,  in 
acme  humble  degree,  to  supply,  partially  at  least,  this 
want  of  the  profession.  The  following  pages  it  is 
hoped  will  prove  of  service  and  utility,  not  only  to 
the  stuient,  as  an  elementary? book,  in  furnishing  to 
him  facilities  for,  and  assisting  him  in,  the  right  pro- 
secution of  his  studies  in  this  branch  of  the  law,  but 
to  members  of  the  profession  generally,  as  a  book  of 
easy  reference  to  established  precedents  and  recog- 
nized principles  of  pleading,  both  under  the  former 
practice  and  under  the  Code. 

The  importance  of  the  subject  is  such,  certainly,  as 
to  justify  its  consideration  in  the  form  proposed. 
The  Commissioners  of  the  Code  say,  they  consider  the 
change  in  pleading  to  be  the  key-note  of  the  reforms 
recommended  by  them,  without  which  they  would 
despair  of  effecting  any  very  useful  or  practical  re- 
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forms.    We  may  regard  this,  therefore,  as  the  most 
important,  as  it  is  the  most  radical  and  extensive  of 
the  changes  made ;  and  it  has,  for  this  reason,  been 
deemed  proper  to  tr8at  it  as  an  entire  subject,  separate 
in  itself,  and  distinct  from  the  subject  of  practice 
under  the  C5ode.    Nor  is  it  pretended  that  in  the  fol- 
lowing pages  the  subject  has  been  exhausted,  or  the 
entire  gi*ound  fully  explored.    To  do  this  would  lead 
us  far  beyond  the  limits  marked  out.    A  full  and 
comprehensive  view  of  the*  whole  subject  would  re- 
quire the  discussion  of  principles  drawn  from  almost 
every  branch  of  the  law.    In  order  to  frame  a  plead- 
ing correctlyunder  the  new  system,  not  only  the  rules 
of  pleading,  properly  speaking,  but  the  legal  princi- 
ples involved  in  the  action,  and  upon  which  the  re- 
lief depends,  must  be  .thoroughly  understood.    The 
forms  and  precedents,  to  which,  like  the  bed  of  Pro- 
crustes, under  the  old  system,  every  cause  of  action 
was  made  readily  to  conform,  are  now  abandoned. 
The  pleader  must  state  hk facts  /  and  the  facts  must 
be  such,  and  such  only,  as  constitute  a  single  good 
cause  of  action.    The  question  that  meets  him  on  the 
threshold  is,  What  facts  constitute  a  good  cause  of 
action  ?  and,  without  the  aid  of  any  form  or  precedent 
to  guide  him,  this  question  must  be  satisfactorily 
answered  before  he  can  safely  take  the  first  step  in 
pleading.    It  is  evident,  therefore,  that  the  science  of 
pleading  comprises  something  more  than  a  mere 
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Bystem  of  rules  respecting  tlie  mode  and  manner  of 
making  allegation  in  a  cause. 

Most  members  of  the  profession  will  no  doubt 
agree  that  it  requires  a  better  lawyer  to  frame  the 
pleadings  correctly  under  the  Code,  than  under  the 
old  system. 

Take  one  of  the  most  simple  and  familiar  cases — 
that  of  an  action  of  trover,  at  common  law.  Almost 
every  variety  of  case  in  trover  might  be  properly 
adapted  to  the  old  form,  namely, — ^that  the  plaintiff 
A,  was  possessed,  as  if  his  own  property,  of  a  certain 
chattel  which  he  casually  iMt^  and  which  afterwards 
came  into  B^s  hands  by  finding.  But,  the  said  B, 
(although  often  requested)  has  not  returned  the  same, 
but  has  converted  it  to  his  own  use,  Ac.  No  request 
was,  ]^rhaps,  ever  made,  and  no  loss  or  finding  was 
necessary  to  be  proved,  and  yet  the  pleading  was 
theoretically  good ;  and  the  plaintiff  was  allowed  to 
show  any  state  of  facts  to  prove  that  the  defendant 
had  converted,  or  sold,  or  destroyed,  or  was  exercis- 
ing unlawful  dominion  over  the  property.  Under  the 
new  practice,  the  facts  alone  must  be  stated.  A  de- 
mand is  not  necessary  to  be  averred  except  when 
necessary  also  to  be  proved,  or  rather  when  the  facts 
in  the  complaint  show  that  such  demand  must  be 
proved  to  sustain  the  action!  In  what  cases,  therefore, 
it  may  be  asked,  is  a  demand  necessary  to  be  alleged 
in  an  action  which  would  have  been  formerly  trover, 
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or  in  aa  action  to  recover  personal  property  ?  This 
question,  often  a  nice  and  difficult  question  of  law,  it 
will  be  seen,  must  be  first  satisfactorily  solved  before 
the  pleading  can  be  correctly  drawn ;  for  no  general 
form  of  pleading  can  meet  every  variety  of  case,  par- 
ticularly where  it  may  be  desirable  to  verify  it  by  the 
oath  of  the  party. 

A  full  conBideration,  therefore,  of  the  subject  of  the 
science  of  pleading  might  be  said  to  embrace  the  dis- 
cussion of  the  principles  of  law  on  which  the  action 
is  grounded,  and  which  determine  the  hind  and 
measure  of  relie£ 

The  present  Treatise,  of  course,  attempts  no  such 
wide  range,  and  to  accomplish  no  such  ambitious 
design.  It  professes  merely  to  consider  and  dis^ 
cuss  the  new  principles  of  pleading  (as  distinct  from 
practice)  adopted  by  the  Code,  and  to  refer  to, 
and  comment  upon,  the  adjudicated  decisions  thereon ; 
and  also  to  compare  these  principles  and  decisions 
with  the  established  principles  and  adjudicated  cases 
before  the  Code.  It  professes  also  to  consider  and 
note  the  chauges  effected  by  the  Code,  and  to  discuss 
and  point  out  the  rules  which  now  exist,  to  test  the 
sufficiency  of  the  pleadings ;  to  apply  these  rules  in 
detail  to  the  various  pleadings  on  the  part  of  either 
party — ^the  cotnplaint,  the  answer,  the  reply,  the  de- 
murrer— ^and  to  compare  the  nature,  object,  and  use, 
as  well  as  the  mode  and  manner  of  allegation,  of  each 
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of  these  pleadings,  with  its  corresponding  pleading 
'  under  the  former  law  or  equity  system ;  and  finally 
to  consider  the  effect  of  the  pleadings,  and'the  rales 
for  the  construction  thereof  under  the  Code,  together 
with  some  question  of  a  practical  nature  connected 
therewith.  This  will  be  found  in  the  main  to  com^ 
prise  the  entire  scope  of  the  work.  It  is,  of  course, 
from  the  nature  of  the  subject^  and  the  changes  made 
bj  the  Code,  easentiaUy  diflferent  from  any  former 
treatise  on  pleading ;  and  from  its  generality,  em- 
bracing as  it  does  the  subject  of  pleading,  both  at  law 
and  in  equity,  must  be  in  many  other  respects  &r 
from  complete. 

It  is  beHeved,  however,  to  present  a  full  and  cor- 
rect view  of  the  main  features  of  the  new  system ; 
together  with  such  of  the  former  general  rul^  of 
pleading,  as  are  applicable  to  that  system,  and  as  do 
'  not  conflict  with  the  provisicn^is  of  the  Code  and  the 
,  adjudicated  cases  thereon. 

The  propriety  of  accompanying  the  volume  with  a 
coUectiou  of  improved  precedents  of  pleading,  adapt- 
ed to  the  text,  and  drawn  in  conformity  with  the 
principles  there  laid  down,  has  been  suggested,  and 
at  first  recommended  itself  to  the  judgment  of  the 
author ;  but  on  r^ection  the  design  was  abandoned. 
Pleading,  as  we  have  seen,  is  a  matter  of  substance 
and  not  of  form,  under  the  Code.  It"  does  not  rest 
upon  technical  rules  and  formulas,  but  upon  those 
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broader  legal  principles  wMcli  determine  the  right  of 
action,  the  measure  and  kind  of  relief,  and  the  nature 
of  the  evidence  which  sustains  it.  Every  right  of 
action,  involving,  as  it  does,  different  legal  principles, 
and  being  based  upon  different  facts  and  circum- 
stances, may  require  a  different  form  of  statement ;  and 
no  collection  of  precedents,  however  extensive  il 
might  be,  would  be  sufficient  to  furnish  a  form  for 
every  kind  of  remedy  sought  in  our  courts.  Under 
the  Code,  precedents  are,  in  general,  to  be  invented, 
and  cannot  in  all  cases  be  prepared  beforehand  for 
use.  The  pleader  is  required  to  understand  the  legal 
principles  on  which  his  action  is  based,  the  evidence 
necessary  to  support  it,  the  general  rules  of  pleading, 
and  make  his  forms  for 'himself.  It  is  not,  however, 
meant  by  this,  that  a  collection  of  approved  prece- 
dents of  pleading,  under  the  Code,  might  not  be  of 
considerable  utility,  not  only  in  practice,  but  also  in 
illustration  of  the  principles  discussed  in  the  text. 
On  the  contrary,  the  author  has  no  doubt  such  a 
collection,  if  carefully  and  correctly  made,  would  be 
useful  and  serviceable,  and  might  moreover  tend  to 
establish  a  uniformity  in  the  language  of  an  ordinary 
pleading,  which  would  certainly  be  desirable  to 
counsel,  and  tend  to  facilitate  business  in  court. 

Should  the  wants  of  the  profession  require,  and 
the  approval  of  the  present  work  justify,  such  a  col- 
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lection  of  precedents  and  forms  of  pleading,  it  can  be 
readily  supplied  hereafter. 

The  references  to  the  reported  decisions  cited  in 
the  work  will  be  found  to  include  most,  if  not  all 
the  adjudicated  cases  published  since  the  Code  went 
into  effect,  bearing  upon  the  subject  under  discussion, 
or  calculated  to  illustrate  it.  These  references  are 
brought  down  to,  and  include  the  recently  published 
decisions  contained  in  the  following  reports:  IV. 
Gomstock,  Court  of  Appeals.  X.  Barbour,  Su- 
preme Court  Eeports.  IV.  Sandford,  Superior 
Court.  VI.  Howard,  Practice  Court,  and  Vol.  I, 
new  series  of  the  Code  Reporter. 

New  Tobk,  Seplmdm  \st^  1852. 


CHAPTER  I. 


OF  PLEADING  IN  GENERAL. 


Pleading,  in  general,  sTgnified  at  common  law,  the 
allegations  of  parties  to  stdts'^when  they  are  put  into 
a  proper  legal  form.  It  was*  oil- strictness  no  more 
than  setting  forth  that  fact,  whichjiftia^wr,  showed  the 
justice  of  the  demand  made  by  the'^'aihtii^  or  the 
discharge  and  defence  made  by  the  defehdMtt.* . 

In  Equity,  also,  pleading  signified  nothihg'.iiorjB 
than  the  written  allegations  of  the  respective  parCieSy-: 
containing  the  facts  of  the  case  (in  a  due  legal  form)  :--;-; 
on  which  the  one  party  founded  his  title  to  relief,  or 
the  equitable  aid  of  the  Court,  and  the  other  his  dis- 
charge and  defence,^ 

In  the  present  chapter,  treating  of  the  general  na- 
ture of  pleading  under  the  former,  as  well  as  under 
our  present,  sy8tem,^the  subject  will  be  considered  in 
the  following  order : 

1.  Origin  and  history  of  Pleading. 

2.  Pleading  as  it  existed  before  the  Code. 

3.  General  changes  effected  by  the  Code. 

4.  Of  the  rules  to  determine  the  sufficiency  of 
Pleadings  under  the  Code. 

'  Bacon  Abr.  Title  Pleading.        *  Story  Eq.  PL  §  4. 
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SECmoiT  I 


OBIOnf  AND  HI8T0BT  OF  PI^ADHrO. 


The  system  known  by  the  name  of  pleading  is  of 
remote  antiquity.  Mr.  Stephen,  in  a  note  to  his 
Treatise  on  Pleading,^  traces  the  origin  and  meaning 
of  the  worAplea.  He  thinks  it  of  Norman  origin, 
derived  perhaps  from  theJRomaikplacittimj  the  name 
applied  to  the  rescript^  of  ^e  Emperors,  and  the  jo* 
dicial  decisions  of  .the*  IComan  empire.  It  was  an- 
ciently  used  to4ig;nify  suit  or  action ;  but  within  the 
meaning  of  •tl^^e.&ter  English  law  is  taken  in  its  more 
restrict^d'^'^e  of  moMtiff  aUegatum  in  a  ccmae. 

'FbT^.pIeadings  in  equity,  it  is  said,  were  probably 
KoKfo^ed  from  the  civil  law.'  or  from  the  canon 
.•\  '•.law,  (which  is  a  derivative  from  the  civil  law)  or 
.':  '*  from  both.  Hence,  at  almost  every  step  there  may  be 
traced  coincidences  between  the  pleadings  and  prao* 
tice  in  Chancery,  and  the  pleadings  and  practice  in  a 
Roman  suit  and  in  an  Ecclesiastical  suit.' 

These  two  modes  of  pleading,  however,  from  the 
earliest  period  were  kept  separate  and  distinct,  and 
still  are  to  this  day  in  England,  and  most  of  the 
States  in  the  Union,  where  the  common  law  and 
equity  are  administered,  if  not  in  different  tribunals, 
yet  under  different  forms  of  proceeding.    The  Code 

*  Note  1,  Appendix. 

*  Story  Eq.  PL  §  14,  and  see  note  to  this  section,  tracing  an  out- 
line of  the  proceedings  in  suits  nnder  the  ciyil  and  oanon  law. 
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of  Procedure  of  New  York  attempts  to  unite  and 
blend  them  together. 

Anciently,  the  appearance  of  the  parties  in  court 
in  actions  at  law,  was  an  actual  appearance,  and  the 
pleading  was  m  oral  dUercaiion  in  open  court,  in 
presence  of  the  judges.  This  mode  was  in  use  in  the 
reign  of  Henry  III.,  and  written  pleadings,  it  is  sup- 
posed, were  not  introduced  tiU  about  the  middle  of 
the  reign  of  Edward  III.^ 

It  waa  the  of&ce  of  the  judge  to  superintend  this 
oral  contention,  and  to  compel  the  pleaders  so  to 
manage  their  alternate  allegations,  as  at  length  to 
arrive  at  some  specific  ^2«i5  or  matter  affirrned  on  the 
one  aide  and  denied  on  the  other.  This  result  being 
attained,  the  parties  were  said  to  be  at  Issue.  If  the 
issue  proved  to  be  one  of  law,  it  fell  to  the  judges  to 
decide ;  if  of  fact,  the  parties  referred  it  to  one  of  the 
various  modes  of  trial  then  practised,  or  to  such  trial 
as  the  court  should  think  proper.* 

The  change  of  oral  pleading  in  open  court  for  that 
of  written  statements,  led  to  no  departure  from  the 
ancient  style  of  allegation.  The  pleadings  ever  since 
continued  to  be  framed  upon  the  same  principles  and 
to  pursue  the  same  forms  as  when  they  were  oral. 

Pleading  is  said  to  have  been  first  methodically 
formed^  and  cultivated  into  a  science,  in  the  reign  of 
Edward  L  From  that  time  the  judges  began  to  pre- 
scribe and  enforce  certain  rules  of  statements,  of  which 
some  had  been  established  at  j)eriods  considerably 
more  remote,  and  others  apparently  were  then,  from 
time  to   time,  first  introduced.*    A  modem  writer 

*  3  Reeves,  95.  •  Steph.  PI.  24.  •  Steph.  on  PI.,  123. 
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thinks  the  science  was  in  a  state  of  progressive  ad- 
vance  till  the  reigns  of  Henry  VI.  and  Edward  lY- ; 
when  it  was  "  cultivated  with  so  much  industry  and 
skill,  that  it  was  raised  to  a  sudden  perfection  in  the 
course  of  a  few  years,*^  But  Lord  Coke,  and  Sir  M. 
Hale,  refer  to  the  reign  of  Edward  IH.  as  the  period 
when  pleading  had  attained  its  highest  point  of  excel- 
lence. The  latter  complains  that  the  judges  and 
pleaders  had  become  "somewhat  too  curious,  and 
that  the  science  had  degenerated  from  its  primitive 
simplicity.''  The  "  trivial  niceties''  and  prolixity  of 
which  he  complains,  are  abuses  that  continued  to  ex- 
ist till  long  after  his  day,  and  though  in  modem  times 
much  checked  and  discouraged,  were  never  entirely 
extirpated.* 

Pleadings  being  thus  modified,  from  time  to  time, 
by  the  application  of  a  variety  of  arbitrary  and  tech- 
nical rules,  were  gradually  moulded  and  refined 
through  the  course  of  centtfiies,  into  that  system  of 
special  pleading,  peculiar  to  the  English  common  law, 
form  which  our  own  system  was  derived. 

It  was  a  feature  of  this  system  that  every  cause  of 
action  had  its  appropriate  form  of  remedy,  and  each 
form  its  rules  peculiar  to  itself.  The  origin  of  these 
different  forms  of  action  is  a  curious  portion  of  the 
history  of  English  jurisprudence,  and  it  may  not 
be  uninteresting  or  unprofitable  here,  briefly  to  notice 
this  branch  of  the  subject,  as  it  will  serve  in  some 
degree  to  account  for  and  explain  the  difference 
which  existed  from  the  earliest  periods  between  the 
pleadings  and  practice  at  law  and  in  equity. 

*  3  Reeves,  424.        ■  Appendix  to  Steph.  PI.   Note  35. 
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It  has  been  well  observed  that  iu  strictness,  there 
were  not  and  could  not  be  distinct  systems  of  law 
and  of  equity.  They  were  more  properly,  distinct 
systems  of  pleading  and  practice.^  Both  originally 
issued  from  the  same  source,  and  were  based  upon  the 
same  laws.  Thus,  actions  at  law,  in  the  earliest  ages 
of  English  jurisprudence,  and  before  the  system  which 
we  now  call  equity  was  established,  were  conmienced 
by  the  issuing  of  what  was  afterwards  known  as  origir 
nal  write^  technically  termed  hrevia}  These  writs 
were  issued  on  the  petition  and  application  of  the 
suitors  out  of  Chancery.  The  Chancellor,  deriving 
his  power  from  the  Crown,  as  the  head  and  fountain 
of  justice,  administered  legal  redress  in  all  cases.  On 
the  application  of  a  suitor,  the  Chancellor,  instead  of 
administering  the  relief  himself,  issued  an  origirud 
v>rit  under  the  great  seal,  in  the  King's  name,  direct- 
ed to  the  Sheriff  of  the  county  where  the  injury  was 
alleged  to  have  been  committed,  containing  a  sum- 
mary statement  of  the  cause  of  complaint,  and  re- 
quiring the  party  to  do  justice,  or  to  appear  before 
some  of  the  king's  judges  or  courts,  to  whom  the  writ 
was  directed,  and  who  were  authorized  by  it  to  de- 
termine the  controversy  between  the  parties.  Thus, 
the  writ  was  in  substance  a  commission  from  Chancery 
to  an  inferior  tribunal,  to  hear  and  determine  the 
claim,  instead  of  its  being  heard  in  the  first  instance 
by  the  Chancellor  himself.  It  was  regarded  as  es- 
sential to  the  due  institution  of  the  suit,  and  as  giving 

^  See  Const.  Debates,  pp.  441,  2  and  3.     Argus  Ed. 

'  Their  use  may  be  traced  as  far  back  as  the  time  of  Henry  II. 
and  they  are  generally  supposed  to  have  been  of  Norman  extrac- 
tion. 
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jurisdiction  to  the  Court  in  which  the  defendant  was 
directed  to  appear.  These  writs  were  conceived  in 
fixed  and  certain  forms,  and  differed  from  each  other 
according  to  the  nature  of  the  injury  they  were  de- 
signed to  redress.  In  the  course  of  time  they  came 
to  have  the  effect  of  limiting  and  defining  the  right 
of  action  itself,  so  that  no  cases  were  considered  within 
the  scope  of  judicial  remedy,  but  those  to  which  the 
language  of  some  kn6wn  writ  was  found  to  apply.^  It 
was  soon  found,  however,  that  cases  of  injury  arose, 
for  the  redress  of  which  no  known  precedent,  or  form 
of  dction^  could  be  found ;  accordingly  a  statute  was 
passed  in  the  reign  of  Edward  I.,  authorizing  the  clerks 
of  Chancery  to  issue  new  writs  as  occasion  might  re- 
quire ;  under  this  statute  many  writs  were  issued, 
which  being  analogous  to  writs  of  trespass^  were  de- 
nominated Wespass  on  the  cdse.     . 

It  was  supposed  at  one  time  there  were  fifty-nine 
of  these  different  original  writ^^  or  forms  of  actions, 
in  use.  They  were,  however,  much  reduced  in  num- 
ber, from  time  to  time.  At  the  adoption  of  the 
Code,  in  this  state,  there  were  but  ten  forms  of  per- 
sonal  actions.  No  new  writ  had  been  invented  for 
the  last  three  hundred  years.* 

It  was,  however,  found  difficult  or  impossible  to  in- 
vent different  forms  of  action,  sufficient  to  afford  the 
appropriate  remedy  for  every  case  which  might  arise. 
Though  remedies  and  forms  of  action  had  been  pro- 
vided to  enable  suitors  to  recover  money  demands,  or 
specific   chattels,  or  lands,  yet  there  were  none  to 

*  Steph.  on  PI.  8.     Burr,  Pr.  10. 
'  See  Report,  Com.  Code,  139. 
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enable  them  to  restrain  a  party  from  the  commission 
of  a  wrong,  to  enforce  the  specific  execution  of  a  con- 
tract, or  obtain  other  specific  relief.    The  exigencies 
of  society  soon  rendered  this  necessary,  and  the 
remedy  was  accordingly  provided.     When  the  suitor 
came  with  his  petition  to  the  Court  of  Chancery  f6r 
specific,  or,  as  it  is  now  called,  equitable  relief,  and 
found  no  appropriate  writ  or  form  of  action  where- 
by to  obtain  it,  the  Chancellor,  Instead  of  devising  a 
new  writ  and  sending  him  with  it  to  the  Courts  of 
Law,  to  obtain  redress  under  that  form,  heard  the 
petition  and  administered  the  relief  in  person.    This 
was  the  origin  of  Equity  Jurisprudence.    It  is  to  be 
particularly   observed    that  no  argument  can^  be 
drawn  from  the  origin  of  the  two  systems  in  favor  of 
an  inherent  difference  between  legal  and  equitable 
relief.    There  is  no  reason  why  in  the  earlier  ages  of 
English  jurisprudence  a  writ  should  not  have  been 
furnished  to  a  suitor,  providing  him  with  a  form  of 
action  at  law  to  restrain  the  commission  of  an  injury 
or  to  enforce  a  specific  contract,  as  well  as  to  recover 
chattels  or  real  estate.    In  such  case,  these  actions 
now  classed  as  equitable^  would  have  been  legcH^  and 
governed  and  controlled  by  legal  forms  as  miich  as 
the  action  of  replevin  or  ejectment. 

The  different  forms  of  pleading  adapted  to  the  two 
classes  of  cases,  grew  out  of  this  practice  of  adminis- 
tering relief  in  two  distinct  tribunals.  The  pleadings 
at  common  law,  as  we  have  seen,  were  moulded  into 
a  system  in  the  courts  of  law,  and  were,  as  has  been 
well  expressed,  "the  necessary  growth  and  conse- 
quence of  the  gradual  refinement  of  English  juris- 
prudence through  a  succession  of  centuries.''    The 
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allegations  of  tlie  parties,  as  we  have  also  seen,  dif- 
ferent from  the  practice  of  the  civil  law,  were  origi- 
nally oral ;  and  the  judges  applied  their  own  rules 
and  invented  their  own  forms  of  pleading  to  attain 
the  specific  object  in  view,  namely,  the  production  of 
an  iseue. 

In  Chancery,  however,  the  forms  of  the  civil  law 
obtained.  The  early  Chancellors  being  either  eccle- 
siastics or  statesmen,  were  many  of  them  bred  up  in 
the  jurisprudence  of  the  civil  and  canon  law,  and 
it  was  natural  for  them  in  the  administration  of  their 
judicial  functions  in  the  Court  of  Chancery,  to  trans- 
fer into  that  Court  the  modes  of  proceeding  with 
which  they  were  most  familiar.^  Finding  the  modes 
of  proceeding  at  law,  limited  and  restrained  by  a  sys- 
tem of  rules  so  arbitrary  and  inflexible  as  to  render 
those  modes  inadequate  to  afford  relief  in  a  large 
class  of  cases,  in  which,  by  the  comanon  law  of  Eng- 
land, relief  ought  properly  to  be  granted,  they  disre- 
garded those  modes  and  forms,  and  threw  off  en- 
tirely the  restraints  which  confined  and  limited  the 
proceedings  in  actions  at  law.  They  adopted  no 
particular  form  of  action ;  they  departed  entirely 
from  the  system  of  specii  pleading.  The  suitor 
simply  presented  his  petition  or  complaint,  answer- 
ing to  the  libel  of  the  civil  law ;  briefly  stating  in 
writing  the  fm^ts  of  the  case,  the  claim  he  sought  to 
enforce,  or  the  injury  of  which  he  complained,  and 
asked  the  relief  he  desired.  And  the  court,  if  he 
proved  his  case  and  showed  himself  entitled  to  that 
relief,  administered  it  to  him  at  once.    The  pleadings 

'  Story  Eq.  PI.  §  14. 
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in  tliis  early  period  of  equity  jurisprudence,  were  of 
great  simplicity  and  brevity.  The  cases  in  wliich 
resort  was  had  to  equity  were  as  yet  few,  and  the 
facts  of  no  great  complexity  or  difficulty  of  detail.^ 

Nor  was  there  anything  either  in  the  nature  of  the 
controversy,  or  the  relief  prayed  for,  which  rendered 
a  different  mode  of  practice  and  pleading  necessary 
in  law  and  in  equity.  It  was  merely  the  result  of 
circumstances.  Thus,  for  example,  if  instead  of  issuing 
the  original  writ  in  the  first  instance  in  an  action  of 
as3ump&it  or  debt,  the  Chancellor  had  heard  the  case 
and  administered  the  relief  himself,  according  ^to 
the  forms  and  mode  of  procedure  of  the  civil  law, 
there  never  would  have  grown  up  in  England  two 
such  systems  as  those  of  law  and  equity.  An  action 
to  recover  damages  on  a  bond  or  a  promissory  note 
might  have  been  sustained,  as  well  in  the  form  of  a 
suit  in  equity,  as  in  a  suit  at  law.  The  plaintiff's  alle- 
gation, or  statement  of  demand,  might  as  well  have 
been  made  in  the  form  of  a  biU  of  complaint,  as  in 
that  of  a  declaration.  But  this  was  prevented  by  the 
inflexible  rule  adopted  at  the  dommencement,  that  if 
the  party  could  obtain  relief  in  any  known  form  of 
action  in  the  courts  of  law,  he  could  not  claim  it 
directly  from  the  Chancellor  in  equity.  Similar  con- 
sequences would  have  resulted,  had  the  Chancellor 
declined  to  determine  any  controversy  between 
suitors,  and  sent  them  indiscriminately,  by  the  inven- 
tion of  new  writs  and  new  forms  of  action,  to  the 
courts.  A  uniform  system  of  pleading  and  proceed- 
ing, would  doubtless  then  have  characterized  all  judi- 

*  Story  Eq.  PL  §  11. 
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cial  proceedings,  and  we  should  have  found  existing 
in  our  day  the  very  thing  at  which  the  code  aims, 
and  which  is  said  to  be  so  difficult,  if  not  impossible 
to  obtain  under  the  common  and  statute  law  of  the 
land,  namely,  the  abolition  of[4he  distinction  between 
leffol  and  equitable  reliefs  as  well  as  between  legal  and 
equitable  remedies. 

Such  is  the  origin  of  the  difference  between  the 
pleadings  and  proceedings  in  Chancery,  and  those  in 
actions  at  law.  This  difference  became  still  more 
striking  as  the  two  systems  grew  up  gradually  side 
by  side  together.  We  have  already  noticed  what 
the  pleadings  at  law  became.  In  Chancery,  as  the 
court  attained  more  extensive  jurisdiction  and  exer- 
cised more  diversified  powers,  new  modes  of  pleading 
were  from  time  to  time  adopted,  fitted  for  its  own 
peculiar  purposes,  and  the  pleading  and  practice  in 
Chancery  soon  grew  into  a  distinct  and  independent 
system.  What  the  pleadings  in  equity  finally  be- 
came, and  what  they  were  in  this  State,  and  in  other 
States  of  the  Union^  under  the  old  system  which  we 
inherited  from  England,  is  well  expressed  by  Judge 
Story  in  his  Commentary  on  Equity  Pleading. 

It  has  become,  he  says,  "  A  science  of  great  com- 
plexity and  a  very  refined  species  of  logic,  which  it 
requires  great  talents  to  master  in  all  its  various  dis- 
tinctions and  subtle  contrivances,  and  to  apply  it 
witli  sound  discretion  and  judgment  to  all  the  diver- 
sities of  professional  practice.  The  ability  to  under- 
stand what  is  the  appropriate  remedy  and  relief  for 

^  Except  Louisiana,  where  the  Chancery  or  civil  law  forms  are 
used  in  all  cases. 
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the  case;  to  shape  the  bill  fully,  accurately,  and 
neatly,  without  deforming  it  by  loose  and  immaterial 
allegations,  or  loading  it  with  superfluous  details,  and 
to  decide  who  are  the  proper  and  necessary  parties 
to  the  suit: — the  ability  ^  do  aU  this  requires 
various  talents,  long  experience,  vast  learning,  and  a 
clearness  and  acuteness  of  perception  which  belong 
only  to  very  gifted  minds." 


SECOION  n. 

OF  PLEADING  AS  IT  EXISTED  BEFOBE  THE  CODE. 

The  origin  of  pleading,  at  law  as  weU  as  in  equity, 
was  noticed  in  the  last  section.  In  the  present  sec- 
tion it  is  proposed  briefly  to  consider  the  distinguish- 
ing features,  and  the  diflferent  modes  of  allegation 
which  characterized  the  two  systems. 

It  has  been  observed,  that  in  equity  there  were  no 
particular /or/Titj  of  action  in  use.  The  complainant 
stated  his  case  and  prayed  for  his  relief,  and  if  the 
case  was  proper  for  the  relief  demanded,  and  it  ap- 
peared that  the  common  law  courts  had  no  jurisdic- 
tion, the  relief  was  granted. 

In  suits  at  law,  there  were  different  kinds  of  civil 
actions.     Actions  were  generally  divided  into  three 
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classes,  real^  personal^  and  mixed}  Personal  actions 
were  divided  into  actions  ex  contractu^  and  actions 
ex  ddicto.  Actions  ^  contractu  were  principally 
assumpsit^  covenant^  debt^  and  detirme ;  those  ex  de- 
licto^ case^  trover^  r^levm^  and  trespass? 

The  action  of  detinue  was  abolished  in  this  State 
by  statute,'  and  its  place  supplied  by  replevin.  Two 
other  forms  of  action  ex  contractu  might  also  be 
added  to  the  above,  namely,  aooount  and  annniity. 
The  former,  though  given  by  statute  in  certain  cases,* 
was  not  often  used,  and  the  latter  had  become  en- 
tirely obsolete.  It  was  essential  that  some  one  of 
these  forms  of  action  should  be  selected  by  the  plain- 
tiff, who  sought  a  legal  redress  for  an  injury  to  his 
personal  rights ;  and  it  was,  at  common  law,  essential 
too,  that  he  should  select  the  proper  form  of  action ; 
otherwise,  he  must  fail.  In  equity,  the  suitor  was 
relieved  of  this  embarrassment,  but  he  sometimes  en- 
countered  another  nearly  as  great,  namely,  in  deter- 
mining whether  the  relief  he  asked  was  not  such  as 
might  be  obtained  in  some  one  of  these  forms  of  a<;. 
tion  at  law.  If  he  had  an  adequate  remedy  at  law, 
he  was  turned  out  of  a  court  of  equity. 

General  course  of  Pleading  in  a/n  Action  at  Law. 

Having  determined  in  a  court  of  law  the  form  of 
the  action  to  be  prosecuted,  the  next  step,  on  the  ap- 
pearance of  the  parties  in  court,  was  their  various 
statements  or  allegations,  termed  the  pleadin^s.^ 

These  were,  1.  The  Declaration.    2.  The  Plea.    3. 

'  Chit.  PL  •  Chit,  PL  97.  •  2  R.  S.  639,  §  15. 

*2  R.  S.  84,  §  9,  id.  176,  §  2.     3  HUl,  69. 
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The  Replication.  4.  The  Rejoinder.  6.  The  Surre- 
joinder, 6.  The  Rebutter,  and  1.  The  Surrebutter. 
There  was  also  the  Demurrer,  ^hich  was  a  pleading 
in  the  nature  of  an  objection  to  the  other  pleadings 
as  a  matter  of  law,  and  might  be  pleaded  by  either 
party,  and  at  any  stage  of  the  proceedings. 

Th;first  pleadingonthep^of  the^aintiff  was 
the  efoo^aro^L,  whi^h  was  aWtement  in  writm^ 
his  cause  of  action  in  legal  form.  This  declaration, 
as  every  other  pleading  in  the  cause,  was  required  to 
be  framed  agreeably  to  the  established  rules  and 
forms  of  pleading,  (which  we  do  not  intend  now  to 
notice,)  and  if  defective  in  any  particular,  either  in 
substance  or  form,  might  be  objected  to  as  insuffi- 
cient in  law  by  demurrer ^  on  the  part  of  the  defend- 
ant. Or,  if  the  defendant  did  not  demur,  he  might 
deny  the  dediuration  to  be  true  i»  point  offset ;  or, 
if  it  could  not  be  so  denied,  he  might  allege  some 
new  matter  in  abatement,  or  suspension  of  the  action, 
or  in  contradiction  to  the  plaintiff's  declaration,  or  in 
avoidance  of  it.  Such  answer,  mfact^  on  the  part  of 
the  defendant  was  technically  denominated  his  plea. 
To  the  defence  thus  made,  the  plaintiff  might  again 
in  lus  turn,  reph/^  either — in  case  of  a  demurrer,  by 
reasserting  his  declaration  to  be  sufficient  in  law  to 
support  his  action,  and  referring  that  question  to  the 
judgment  of  the  court,  which  was  termed  a  joinder 
in  dem/wrrer  ;  or,  in  case  of  a  special  plea,  he  might 
on  his  part  demur  to  such  plea,  as  insufficient 
in  law  to  constitute  a  defence,  or  he  might  deny  it 
to  be  true  in  point  of  fact,  or  allege  some  new  matter 
in  contradiction  to  it,  or  in  evasion  of  it,  according  to 
circxmistances ;  such  answer,  m  fact^  being  styled  a 


1 
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replication.  To  the  replication,  the  defendant  might 
either  demur  upon  the  law,  or  oppose  a  rejoinder  aa 
to  the  fact ;  and  to  tlie  rejoinder,  the  plaintiff  might 
demur,  or  oppose  a  surr^oinder  /  and  so  the  parties 
might  continue  to  proceed,  by  a  sjBtem  of  alternate 
allegation  and  objection^  denial^  or  evcmorij  technically 
termed  the  pleadings,  imtil  they  arrived  at  an  issue,^ 
that  is,  some  specific  point  of  law,  or  fact,  affirmed  on 
one  side  and  denied  on  the  other,  and  presenting  the 
exact  question  for  the  court  to  determine.* 

In  JEquity.  The  course  of  pleading  in  a  suit  in 
equity  was  entirely  different. 

The  complainant  exhibited  to  the  court  his  bill  of 
complaint.  This  answered  to  the  declaration  in  a 
suit  at  common  law,  or  to  the  libel  of  the  civil  and 
canon  law.  It  is  true,  bills  were  of  various  kinds,  as 
bills  of  Interpleader  ;  bills  of  Certiorari ;  bills  pray- 
ing the  decree  or  order  of  the  court  touching  some 
right  claimed  by  the  party  exhibiting  the  bill,  or 
some  wrong  done  in  violation  of  the  plaintiff's  rights. 
Also,  bills  to  perpetuate  the  testimony  of  witnesses, 
and  bills  of  discovery, — all  of  which  were  termed 
origmal  biU^?  Also,  a  variety  of  bills  not  original^ 
as  a  bill  of  Kevivor ;  a  bill  of  Keview  ;  a  bill  to  im- 
peach a  decree  on  the  ground  of  fraud,  &c.  But 
though  they  were  of  various  kinds,  there  was  only 
one  form  of  bill.  It  was  addressed  to  the  court,  con- 
tained the  names  and  descriptions  of  the  persons  ex- 

^  See  post,  obap.  viii.  sec.  1. 

'  The  above  general  description  of  the  course  of  pleading  in  an  ac- 
tion is  taken  from  Mr.  BurrilPs  Treatise  on  Practice,  vol.  i.,  pp. 
80,  81. 

•  Story  Eq.  PI.  §  10,  18  and  19. 
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hibiting  it,  a  narrative  of  the  facts  and  circumstances 
of  the  plaintiffs  case,  and  of  the  wrong  or  grievance 
of  which  he  complained,  and  the  names  of  the  per- 
sons by  whom  done,  and  against  whom  redress  was 
sought,  with  a  prayer  for  the  particular  relief  de- 
manded, and  for  process  to  compel  the  defendants  to 
appear  and  answer.  The  bill,  also,  usually  contained 
various  other  parts,  such  as  the  ohargiTig  pa/rt  /  the 
interrogatory  part ;  ihe  jurisdiction  clause,  cfec,  which 
it  is  not  necessary  here  to  notice.^ 

If  any  ground  of  defence  was  apparent  on  the  face 
of  the  bill  itself,  either  from  the  matter  contained  in 
it,  or  from  defect  in  its  frame,  or  in  the  case  made  by 
it,  the  defendant,  might,  as  in  an  action  at  law,  take 
advantage  of  the  defect  by  dermji/rrer.  K  the  objec- 
tion was  not  apparent  on  the  face  of  the  bill,  then  it 
must  be  particularly  pointed  out  to  the  court,  either 
by  plea  or  answer. 

A  plea  was  proper  when  the  matter  was  such  as 
would  reduce  the  case  to  a  single  point ;  as,  where 
the  objection  was  to  the  jurisdiction  of  the  court,  or, 
for  the  want  of  proper  parties.* 

If,  however,  the  defendant  did  not  demur  or  plead 
to  the  complaint,  he  then  put  in  his  answer,  by 
which  he  either  confessed  and  avoided,  or  traversed 
and  denied  the  several  parts  of  the  bill,  or  admitting 
the  case  made  by  it,  submitted  to  the  judgment  of 
the  court  upon  the  bill,  or  upon  a  new  case  made 
upon  the  answer,  or  both.* 

'  See  Story  Eq.  PI.  §  26  to  48. 

'  1  Barb.  Ch.  Pr.  114,  115. 

'  Id.  130.    A  demurrer  was  not  proper  to  an  answer  in  Equity. 
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The  last  pleading  was  the  replicaiion  of  the  com* 
plainaut  to  the  defendant's  plea  or  answer.  It  was 
nothing  more  than  a  general  averment  of  the  tmth, 
and  sufficiency  of  the  bill,  and  a  denial  of  the  allega- 
tions in  the  answer.  Its  office  was  merely  the  pro- 
duction of  an  issue.^  The  cause  was  then  in  readiness 
for  the  taking  of  proofs,  which  were  usually  taken 
out  of  court,  and  the  cause  subsequently  brought  to 
a  hearing  upon  the  pleadings  and  proofs  thus  taken. 

Such  were  the  general  features  of  the  two  systems 
of  pleading  at  law  and  in  equity.  The  Code,  which 
has  swept  them  both  away,  has  adopted  in  place  of 
them,  a  system  substantially  similar  to  the  mode  of 
procedure  heretofore  practised  in  Equity  and  derived 
from  the  Civil  Law.  The  change  eflfected  by  the 
Code  of  procedure,  in  pleadings,  constitutes,  however, 
another  and  a  distinct  branch  of  the  subject,  and  will 
be  discussed  in  the  next  section. 


SECTION  III. 

GENERAL   CHANGES  EFFECTED   BY  THE   CODE. 

The  first  and  perhaps  the  most  radical  and  sweep- 
ing change  eflfected  by  the  Code,  upon  the  pleadings 
in  civil  actions,  is  in  abolishing  the  distinction  which 
existed  between  actions  at  law,  and  suits  in  equity. 

*  1  Batb.  Ch.  Pr.  249. 
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Prior  to  the  passage  of  the  Code,  as  we  have  noticed 
in  the  preceding  section,  the  pleadings,  as  well  as  the 
forms  of  proceeding  in  a  suit  at  law,  were  entirely 
dissimilar  from  those  of  a  suit  in  equity.  Each  court 
had  its  distinct  and  separate  system  of  procedure  as 
each  had  its  distinct  jurisdiction. 

In  the  mode  of  pleading,  especially,  in  these  courts, 
there  was  a  wide  distinction.  The  very  object  of  the 
pleadings  seemed  to  be  different,  and  the  rules  which 
determined  their  sufficiency  totally  unlike.  In  an 
action  at  law,  the  object  of  the  pleader  was  by  a  for- 
mal statement  of  facts,  or  of  those  legal  fictions  which 
the  formality  of  the  common  law  permitted,  and  even 
required,  to  frame  a  single^  materiai^  and  certain  issue 
either  of  law  or  of  fact ;  that  is,  some  specific  point 
or  matter,  affirmed  on  one  side,  and  denied  on  the 
other.^  Hence  the  rule,  that  facts  themselves  must 
be  stated,  and  not  the  evidence  of  facts,  and  the 
further  rule  which  prohibited  the  parties  in  their 
pleadings  from  stating  more  than  one  matter  consti- 
tuting a  sufficient  ground  of  action  in  respect  to  the 
same  demand  or  a  sufficient  defence  to  the  same 
claim.  The  same  count  in  the  declaration  could  not 
contain  two  promises  in  respect  to  the  same  subject 
matter,  nor  could  the  defendant,  in  the  same  plea, 
rely  upon  or  set  up  several  distinct  defences.* 

The  object  of  pleading  in  Equity,  and  the  rules  ap- 
plicable thereto,  were  entirely  dissimilar.  One  of 
the  main  provinces  of  a  Court  of  Equity  was  to  en- 
force a  discovery  of  evidence  in  aid  of  the  relief 
sought.   Hence,  in  Equity,  the  plaintiff  was  permitted 

*  Steph.  on  Plead.  24  "  Chit.  PI.  226. 
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to  state  his  whole  case,  as  well  the  facts,  as  any  cir* 
cumstances  tending  to  prove  and  establish  the  facts, 
with  a  minuteness  of  detail,  and  an  informality,  en- 
tirely incompatible  with  the  precision  required  by  the 
rules  of  pleading  at  law.  The  Code  has  abolished 
these  distinctions  in  pleading  and  the  forms  of  pro- 
ceeding. It  has  gone,  or  at  least  pretended  to  go, 
further.  It  has  abolished  the  distinction,  not  merely 
between  legal  and  equitable  forma^  but  between  legal 
and  equitable  remedies.  This  great  and  radical 
change,  the  abolition  of  the  distinction  between 
actions  at  law,  and  suits  in  equity,  and  of  the  form  of 
such  actions  and  suits,  is  the  foundation  of  the  system 
introduced  by  the  Code.  The  section  abolishing  the 
distinction  between  actions  at  law  and  suits  in  equity 
is  as  follows : 

"The  distinction  between  actions  at  law  anisuits  in  equity, 
and  the  forms  of  all  snch  actions  and  suits,  heretofore  exist- 
ing, are  abolished,  and  there  shall  be  in  this  State,  hereafter, 
but  one  form  of  action,  for  the  enforcement  or  protection  of 
private  rights,  and  the  redressof  private  wrongs,  which  shall 
be  denominated  a  Civil  Action."^ 

The  language  of  this  section,  if  literally  construed, 
would  seem  to  be  not  only  to  destroy  the  distinction 
existing  in  the  modes  of  obtaining  relief,  which  char- 
acterized the  proceedings  in  courts  of  law  and  of 
equity,  and  to  blend  the  two  separate  jurisdictions 
into  one ;  but  to  change  the  very  nature  of  those  dis- 
tinct remedies  which  were  formerly  sought  in  the 

'  Am.  Code,  §  69. 
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separate  tribunals.  The  remarks  of  the  Commissioners 
upon  this  subject,  seem  to  strengthen  this  view  of  the 
question.  Its  chief  object,  they  say,  is  to  declare  the 
leading  principles  which  lie  at  the  foundation  of  the 
whole  proposed  system  of  legal  procedure,  and  with- 
out which  very  few,  if  any,  essential  reforms  can  be 
effected  in  remedial  law.^ 

The  judicial  decisions,  however,  that  have  been 
made  upon  this  section,  seem  to  give  it  a  more  limited 
and  restricted  meaning.  In  Hill  v.  McCarty,*  Justice 
Mason  held  that  a  distinction  was  still  recognized 
between  legal  and  equitable  causes  of  actions,  at  least 
as  far  as  the  mode  of  trial  was  concerned,  though  the 
Code  had  abolished  the  distinction  between  law  and 
equity,  so  far  as  the  form  of  the  action  and  jurisdic- 
tion of  the  court  were  concerned,  and  so  far  as  the 
mode  of  commencing  suits  and  the  forms  of  pleadings 
are  concerned.  Justice  Baroulo,  at  the  Dutchess 
special  term  in  the  same  year,  held  that  the  Code 
which  had  abolished  the  forms  of  actions,  had  retain- 
ed the  principles  which  govern  them.*  The  Superior 
Court  of  New  York,  at  General  term,  in  the  case  of 
Linden  v.  Hepburn,*  laid  down  more  fully  and  dis- 
tinctly the  doctriiie,  that  although  the  Code  had 
abolished  the  distinction  between  legal  and  equitable 
remedies^  it  had  not  changed  the  inherent  difference 
between  legal  and  equitable  relief.  Justice  Sand- 
ford,  in  delivering  the  opinion  of  the  court'  in  that 

*  See  First  Rep.  Com.  of  the  Code.  See  also  the  Preamble  to 
the  Code. 

'3  0.  R.,  49,  at  Madison,  Special  term,  Jane  1850. 

•  McMaster  v.  Booth.     4  How.  Pr.  R.  427. 
^  3  Sand.  668.    6  How.  188. 
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case,  says :  "  We  unagiQe  a  mucli  broader  eflfect  has 
been  claimed  for  the  abolition  of  the  distinction  be^ 
tween  legal  and  equitable  remedies,  than  was  ever 
intended  by  the  legislature.  The  first  section  of  the 
Code  shows  what  was  intended  by  the  word  reme- 
dies. It  is  limited  to  actions  and  special  proceedings, 
and  the  declared  object  of  the  preamble  to  the  Code, 
is  simply  to  abolish  the  distinction  between  legal  and 
equitable  actions.  There  is  no  ground  for  supposing 
that  there  was  any  design  to  abolish  the  distinction 
between  the  modes  of  relief  known  to  the  law  as 
legal  and  equitable,  or  to  substitute  the  one  for  the 
other,  in  any  case.'' 

In  this  case  it  was  held  that  where  the  plaintiff  de* 
manded  a  judgment  of  forfeiture  of  a  lease  for  breach 
of  conditions,  and  to  be  put  in  possession  of  the  pre- 
mises, he  had  no  right  to  an  injunction  in  the  same 
action  to  restrain  the  defendant  from  making  altera- 
tions in  the  building,  c&c.,  in  violation  of  the  covenants 
in  the  lease,  the  former  being  equivalent  to  an  eject- 
ment at  law,  and  the  latter  being  purely  equitable 
relief,  and  the  one  being  totally  inconsistent  with  the 
other.  But  the  court  permitted  the  injunction  to 
stand  on  the  stipulation  of  the  plaintiff  not  to  take 
judgment  for  the  forfeiture,  or  delivery  of  possession 
of  the  premises ;  with  liberty  to  amend  the  complaint 
so  as  to  ask  for  damages. 

In  the  same  court  it  was  held,^  that,  notwithstand- 
ing the  abolition  of  the  distinction  between  the  forms 
of  actions  at  law  and  suits  in  equity,  yet,  that  even 
in  the  pleadings,  or  the  manner  of  stating  the  facts 
constituting  the  plaintiff's  cause  of  action,  a  distinc- 

'  Howard  v.  Tifbny,  3  Sand.  695. 
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tioa  was  still  properly  to  be  made  between  the  state* 
meat  of  a  matter  requiring  pnrely  a  l^al  remedy  and 
one  wliicli  heretofore  would  have  been  classed  as 
equitable.  While  in  the  former  case  it  is  necessary 
to  state  only  the  facts  constitating  a^  canse  of  actioB^ 
substantially  (without  regard  to  form)  in  the  same 
manner  as  in  a  declaration^  yet  in  the  latter  case,  it 
is  often  iuecessary  to  state  in  the  complaint,  facts 
which  will  bear  iipon  the  granting  of  costs,  or  of  the 
particular  relief  demanded  as  formerly  stated  in  an 
equity  pleading. 

The  Supreme  Court  of  the  second  district,  in  the 
case  of  Alger  v.  ScoviUe,  and  others,^  laid  down  the 
rule  that  thd  Code  does  not  contemplate  the  union  of 
a  cause  of  action  triable  by  the  court,  with  one  triable 
by  a  jury ;  or  in  other  words,  that  a  legal  and  equitable 
claim  for  relief  could  not  be  properly  joined  in.the 
same  action,  as  for  example,  a  claim  arising  on  a  con- 
tract with  a  cause  of  action  against  a  defendant  as 
assignee.* 

It  was  denied  in  Otis  v.  Sill,'  that  the  principles 
of  law  and  equity  are  to  be  administered  in  the  same 
action,  and  that  a  complaint  may  demand  both  legal 
and  equitable  relief;  or,  that  to  a  complaint  setting 
up  a  legal  claim,  a  purely  equitable  defence  may  be 
interposed. 

A  similar  decision  was  made  in  Crary  v.  Good- 


*6How.  P.R.  131. 

*  Bat  see  §  167  Am.  Code,  as  applicable  to  this  case,  and  af- 
fecting the  decision  therein ;  and  see  poet,  chap,  iil^  Joinder  of 
Actions. 

'  At  the  St  Lawrence  Qeneral  Term,  8  Barb.  S.  C.  B,  201. 
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man  f  wherein  it  was  held,  that  an  equitable  right 
inf  a  defendant  to  a  conveyance  of  land,  is  not  a  d^ 
fence  to  an  action  for  the  possession,  any  more  than 
it  was  "before  the  code  was  adopted.  Justice  Sill, 
who  delivered  the  opinion  of  the  court  in  that  case, 
says,  "  I  can  perceive  nothing  in  this  language  indi- 
cating any  design  to  dispense  with  equitable  actions, 
in  cases  in  which  they  have  been  previously  required 
to  defend  or  enforce  a  party's  rights.  On  the  con- 
trary, the  continuance  of  controversies  distinguished 
as  leffol  and  equitable  is  contemplated  in  terms,  and 
the  object  avowed  is  to  provide  a  mode  of  proceed  inff^ 
which  may  be.  used  in  both.''  A  similar  rule  was 
applied  in  Cochran  v.  Webb,  by  the  Superior  Court 
of  New  York.* 

The  doctrine  in  these  cases,  however,  that  an 
equitable  defence  cannot  be  set  up  in  the  answer  to 
an  action  purely  legal,  as  for  example,  in  an  action  to 
recover  real  property,*  was  regarded  by  Justice  Sel- 
BEN,  in  Wooden  v.  Waffle,*  as  settled  to  the  con- 
trary ;*  though  he  also  held  in  that  case,  that  the 
answer  could  not  go  beyond  a  defence,  and  insert 
facts  with  a  view  to  ojffirmative  relief.  Whatever 
doubts  remained  on  this  subject,  however,  are  now 
settled  by  sections  150  and  274,  of  the  Amended 
Code,'  the  former  of  which  provides  that  the  defend- 

'  9  Barb.  S.  C.  R.  657,  at  the  Cattarangus  General  Term,  Feb. 
1851.  •  4  Sand.  653. 

'  See  also  Hill  v.  M'Carthj,  maintaining  the  same  principle,  3, 
C.  R.  48. 

*  6  How.  Pr.  R.  163. 

'  See  also  Averill  v.  Taylor,  5  How.  Pr.  R.  476,  per  Cadj,  J. 

'  Amendment  of  1852. 
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ant  may  set  forth  a  legal  or  equitable  defence,  or 
both,  to  the  plaintiffs  cause  of  action,  and  the  latter 
of  which  allows  the  defendant  "  Any  aflSlrmative  re- 
lief to  which  he  may  be  entitled."  And  see  further 
an  this  subject,  ^^f,  chap.  v.  sec.  3,  under  the  head 
JE^uiUMe  defence  to  Ugal  oauae  of  dctioji. 

In  the  case  of  Wooden  v.  Waffle,^  Mr.  Justice 
Setjoen,  in  an  elaborate  opinion  upon  the  nature  of 
the  changes  introduced  into  the  pleadings  under  the 
code  (and  which  will  be  more  fuUy  noticed  in  its 
proper  place),  lays  down  the  rule  in  relation  to  the 
construction  of  section  69  of  the  Amended  Code,  m 
follows: — That  the  Constitution  itself  establishes  a 
distinction  between  law  and  equity.  And  that  the 
Legislature  did  not  intend  to  blend  the  mode  of  pro- 
ceeding at  law  and  in  equity,  any  farther  than  was 
compatible  with  both  jurisdictions.  One  of  the  con- 
clusions at  which  he  arrived  in  that  case  was,  that 
equity  jurisdiction  was  retained  and  exercised  upon 
the  same  principles,  and  to  the  same  extent  as  here- 
tofore,— the  mode  of  trial  being  the  same,  and  the 
relief  being  adapted  to  the  circumstances  of  the  case. 
And,  therefore,  the  statement  of  facts  in  the  com- 
plaint should  be  in  conformity  with  the  nature  of  the 
action,  and  the  relief  sought.  While  the  Legislature 
intended  to  blend  the  mode  of  proceeding  at  law  and 
in  equity,  it  did  not  intend  to,  and  could  not,  abro- 
gate distinctions  which  are  inherent  in  the  nature  of 
things.  These  conclusions  are  similar  to  the  positions 
taken  by  the  same  Justice  in  the  case  of  Kochester 


At  the  Monroe  Special  Term,  Oct.  1851,  6  How.  Pr.  R.  193. 
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Bank  v.  Snydam  and  others,^  wherein,  on  a  motion 
to  strike  out  a  portion  of  the  complaint,  it  wae  held 
that  the  kind  of  relief  afforded  by  eqmty  impera- 
tively required  a  different  mode  of  stating  the  case 
from  that'  adopted  in  the  common  law  eonrts,  and 
that  the  code  does  not  attempt  to  abolish  the  distinc- 
tion between  law  and  eqnity,  even  if  the  Legislature 
had  the  power  to  do  so  under  the  Constitution  * 

The  opinions  of  the  learned  Jxrsnoi;  in  the  two' 
cases  above  cited,  have  been  dissented  from  by  Jtis- 
TiOE  Habbib,  in  the  case  of  Williams  v.  Hayes.* 
Alluding  to  the  case  of  the  Rochester  CSty  Bank  v. 
Suydam,  he  says :  '^  It  was  not  the  intention  of  the 
Legislature,  in  adopting  the  Code,  to  continue  the 
distinction  between  common  law  and  equity  pleadings. 
On  the  contrary,  it  was  intended  that  there  should 
be  but  one  system  of  pleadings^  It  was  not  intended 
that  the  rules  of  common  law  pleadings  should  be 
applicable  to  one  class  of  cases,  and  those  of  chanceiy 
to  another.  On  the  contrary  it  was  intended,  that 
neither  the  rules  of  common  kw  pleading  nor  those 
of  equity  pleading,  should  be  exclusively  applicable 
to  any  case  of  pleading  -  under  the  Code,  In  every 
case  the  criterion  to  judge  of  the  sufficiency  or  insufl- 
dency  of  the  pleading  is  the  same." 

This  view  seems  to  be  directly  sanctioned  by  the . 

Court  of  Appeals  in  the  late  case  of  Giles  v.  Lyon  ;* 

.    • 

^  6  How.  216.  See  ako  Awmymew  Cms,  1  C.  R.  49.  KnowlsB 
V.  Gee,  8  Barb.  S.  G.  E.  300.  Meirifield  v.  Coolej,  4  How. 
Pr.  R.  272.    Hoyt  v.  Dearborn,  2  G..R.  17. 

'  Const.  Art.  6,  §  3  and  5.  ' 

^  6  How.  Pr.  R.  471.    Renaaeker  Special  Tertt,  June,  1891. 

*  4  Coma.  600. 
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in  which,  alluding  to  the  Bection  nnder  consideration, 
and  also  to  the  preamble  to  the  code,^  that  Gomi^ 
per  Gardiner  J.,  Bays :  ^^  The  Le^lature,  by  the  see* 
tion  above  quoted,  songht  to  accomplish  the  object 
indicated  in  the  preamble,  by  abdiehififf  the  fotmaSL 
distmofiiofi  hetweefi  law  and  equity .  Tbej  wete  to  be 
blended,  and  formed  into  a  single  system,  which 
should  combine  the  principles  peculiar  to  each,  and 
be  administered  thereafter,  through  the  same  forms 
and  under  the  same  appellation.'' 

The  case  of  Millikin  v.  Gary  and  others,*  was  an 
action  to  set  aside  an  assignment  made  to  hinder  and 
defraud  creditors.  The  complaint  contained,  in  addi* 
tion  to  the  allegation  of  facts,  a  detidl  of  circum* 
stances,  confessions  of  defendant,  &c.,  constituting 
emdeiice  to  establish  charges  of  fraud  and  insolvency 
of  assignee.  Mr.  Justiob  SncL  held  the  complaint  to 
be  bad.  Alluding  to  §  69  of  the  Code,  he  remarks ; 
^  To  allow  a  mode  of  pleading  in  suits  of  equitable 
cognizance  di&rent  from  that  required  in  suits  at 
kw,  would  frustrate  the  obvious  design  of  this  legist 
lation.  It  would  be  in  conflict  with  its  plain  provi* 
sifcms,  and  perpetuate,  at  least  in  part,  the  very  mis- 
chiefs at  which  it  was  specially  aimed.  The  intention 
of  the  Legislature  manifestly  was,  to  permit  a  party 


*  The  preamble  ia  as  follows : 

*^  Whereas,  it  is  expedient  that  the  present  forms  df  actions  and 
pleadings  in  cases  at  common  law  should  he  abolished,  that  the 
distinction  between  legal  and  eqaitable  remedies  should  no  longeir 
*e<mtinue,  and  that  an  nniform  course  of  proceecBi^,  in  mil  oasei, 
should  be  established^" 

'  6  How.  Pr.  R.  272. 
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to  state  the  facts  of  his  case  in  his  complaint  as  they 
exist,  without  imposing  upon  him  the  responsibility 
of  determining  in  advance,  whether  relief  should  be 
administered  to  him  according  to  the  rules  of  legal  or 
equitable  jurisprudence." 

While,  however,  fully  recognizing  the  abolition  of 
all  distinction  in  the  pleadings  between  causes  of 
action,  legal  and  equitable,  and  thus  agreeing  with 
the  opinion  of  Justice  Habbis  in  "Williams  v.  Hayes, 
that  one  uniform  system  of  pleading  is  made  applici^ 
ble  to  both  classes  of  cases,  he  yet  recognizes  the 
doctrine  as  foUy  as  laid  down  by  Justice  Selden, 
in  Wooden  v.  Waffle,  that  "  there  are  actions  of 
legal  and  of  equitable  cognizance,  between  which,  as 
heretofore,  the  Constitution  and  laws  recognize  a  dis- 
tinction." 

Mr.  Justice  Paekee  takes  a  view  of  the  question 
similar  to  the  last  three  caaes  cited.  In  Getty  v. 
Hudson  Eiver  Railroad  Company,^  on  a  motion  to 
Bet  aside  an  amended  complaint  because  of  the  union 
of  claims  for  relief  both  legal  and  equitable,  he 
says :  ''  We  have  certainly  made  but  little  progress 
in  the  reform  that  has  been  attempted  if  law  and 
equity  can  now  only  be  administered  in  separate 
actions.  If  such  is  held  to  be  the  present  rule  of 
practice,  the  very  object  of  having  law  and  equity 
administered  in  the  same  tribunal  and  in  the  same 
forms  of  proceedings  will  be  defeated.  It  was  for- 
merly considered  a  great  evil  that  in  a  suit  at  law  the 
plaintiff  could  be  turned  out  of  court,  on  the  ground 
that  his  relief  was  in  chancery,  and  that  where  a  bill 

*  6  How.  P.  R.  269,  Special  Term. 
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was  filed  in  the  court  of  chaacery,  it  might  be  dis- 
missed on  the  gromid  that  the  complainant  had  an 
ample  remedy  at  law.  The  evil  is  still  just  as  great 
as  it  was  formerly,  if  a  party  can  have  only  legal  or 
equitable  relief  in  the  same  action.  lu  such  case,  if 
he  commences  his  action  asking  for  equitable  relief^ 
as  for  instance  a  specific  performance,  and  it  turns 
out  that  he  is  not  entitled  to  it,  but  only  to  legal  re- 
lief, by  way  of  damages,  he  might  perhaps,  if  such 
strictness  is  to  govern,  be  put  to  a  new  action  to 
obtain  redress.  This  certainly  ought  not  to  be ;  and 
such  a  strictness  is  hostile  to  the  whole  spirit  of  the 
change  that  has  been  made.^ 

These  views  seem  to  be  entirely  in  accordance  with 
those  of  the  Commissioners  of  the  Code,  as  will  ap- 
pear by  reference  to  their  remarks  explanatory  of  the 
nature  and  object  of  the  section  under  discussion. 
Their  design  undoubtedly  was  to  abolish  all  distinc- 
tion between  equitable  and  legal  actions,  not  only  as 
to  the  form  of  pleadings,  but  even  as  to  the  entire 
mode  of  proceeding,  including  the  trial  and  judgment. 
In  respect  to  the  pleadings,  they  say :  "  We  propose 
to  reduce  the  system  of  pleading  to  one  of  (dlegation 
merely,  without  reference  to  discovery,  in  the  mode 
which  will  presently  be  suggested,  so  that  the  same 
form  of  allegation  may  be  adapted  to  cases  which 
have  heretofore  been  distinguished  as  legal  and  equi- 
table.^^ And  in  abolishing  that  mode  of  pleading 
which  enabled  a  party  in  equity  to  obtain  a  discovery 
of  facts,  or  the  evidence  of  facts  in  aid  of  a  prosecu- 
tion or  defence,  they  have  provided  another  way  to 
attain  precisely  the  same  thing.    They  also,  it  seems, 
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GDirtemplated  a  uniform  mode  of  trial'  So  also  as^  to 
the  form  of  the  judgment  and  the  means  of  enfore^ 
ing  it.  "  It  is  a  leading  feature,**  they  say,  "  of  our 
proposed  plan,  to  require,  m  all  cases,  €l  Judgment 
adapted  to  the  eatablished  rigJvte  of  the  partiee;  and 
we  can  see  no  difficulty  in  incorporating  into  it,  as  a 
portion  of  an  vmform  eystem  of  pracHeej  a  form  of 
execution  which  shall  adapt  itself  to  the  judgment" 
The  several  opkiioiis  and  dedsions  above  cited, 
thongli  in  some  respecte  apparently  conflicting,  may,  in 
their  main  features,  be  reconciled  by  a  careM  com"- 
paiison,  and  by  applying  to  them  the  late  aiMnd- 
ments  introduced  by  the  Code.  Thus,  for  example, 
the  case  last  cited,  Gretty  u  Hudson  River  Railroad 
Ckmipany,  holding  that  claims  for  legal  and  eqnitaWe 
relief  may  be  united  in  one  action,  seems  to  be  at 
variance  with  the  dedmons  in  Alger  v.  ScoviHe,^ 
Orary  v.  Goodman,'  and  Otis  v.  Sill,*  in  the  Supreme 
Court,  as  well  as  in  linden  v.  Hepburn,  in  the  Supe- 
rior Court  of  New  York,*  Hw  difference,  however, 
in  the  rule  laid  down  in  the  first  and  the  last  cases,  it 
rather  apparent  than  real.  In  linden  v.  Hepburn, 
the  court  do  not  hold  that  legal  and  equitable  clainas, 
if  consistent  with  the  general  nature  of  the  reUef 
sought,  may  not  be  united.  But  the  deci^on  of  the 
case  is  put  upon  the  express  ground  that  the  relidf 
asked,  namely,  a  forfeiture  of  the  lease  for  breach  of 
conditions,  and  an  injunction  to  restrain  defendant 
from  violating  conditions — is  incoTmetent.    In  tibe 


'  See  post;  ohap.  viii.  sec.  2. 

•  6  How.  P.  K.  131.  "9  Barb.  651. 

^  8  Id.  102.  '  3  Sand.  668. 
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saoEie  case  it  is  hdd  that  althougli  the  '^  isiherent  dif 
ference  between  legal  and  equitable  relief,'*  is  not 
cbanged  by  tbe  Code,  yet  tiiat  Hxb  proper  relief^ 
whether  legal  or  eqmtable,  will  be  admiiii^ered  m 
Ike  Bame  £)«a  of  actioiL  ^^la  some  CMeB,^  says  the 
eoiirt,  ^^  alternative  relirf  may  be  prayed,  and  relkf 
be  granted,  in  <me  or  the  other  form  in  whieh  cbmb 
an  action  at  law  was  neeeasary  b^re  to  attain  the 
one  form,  and  a  IhU  in  equity  to  reach  the  other.  A 
0«it  ior  specific  performance  is  on^  of  that  de&mp^ 
tion.  Bat  we  think  mconet^tent  reii^  can  be  no 
more  asbBd  now  than  it  conld  under  the  old  system*^ 

The  rule  laid  down  by  Justice  Pabker  in  Gretty 
V.  Hudson  Baver  Railroad  Company,  does  not  differ 
hx  substance.  The  claims  for  both  legal  and  equita- 
Ue  relief,  which  may  be  united  in  the  same  action, 
are  only  those  which  are  not  iTioonsUtenL  Indeed 
the  decision  in  Linden  u  Hepbnm  is  cited  with  ap- 
probation in  the  opinion  delivered  in  that  case^  an<d 
the  rule  intended  to  be  laid  down  is  manifestly  the 
same. 

If  it  be  urged  that  these  decisions  are  at  yarianee 
with  those  of  the  Supreme  Court,  in  Alger  v.  Sco- 
ville,  and  Otis  v.  SUl,  cited  supra^  it  will  be  suffi<^ent 
to  say  that,  however  this  may  be,  the  question  de- 
cided in  those  cases  has  ceased  to  be  of  much  practi- 
cal importance.  Whatever  may  have  been  the  doubts 
of  the  court,  whether  legal  and  equitable  causes  of' 
action  may  be  united,  the  Legislature  by  the  late 
amendment  to  the  Code  has  set.  the  matter  at  rest 
by  declaring  expressly  in  general  terms : 

§.  167.  The  plaintiff  may  unite  in  the  same  com- 
plaint several  causes  of  action,  whether  they  be  such 
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as  have  been  heretofore  denominated  legcA  or  equUor 
hle^  or  both^  where  they  all  rise  out  of, 

1*.  The  same  transaction  or  transactions,  connected 
with  the  same  subject  of  action,  <&c.,  &c. 

This  section,  as  thus  amended,  it  is  conceived,  does 
not  change  the  rule  laid  down  in  Linden  v.  Hepburn, 
and  Getty  v.  the  Hudson  River  Railroad  Company ; 
but  while  it  allows  a  party  to  seek  legal  or  equitable 
relief,  or  both,  at  the  same  time  in  the  same  action,  it 
does  not  permit  him  to  seek^  or  allow  the  court  to 
give,  judgment  for  two  or  more  distinct  kinds  of  re- 
lief that  are  inconsistent  with,  or  repugnant  to,  each 
other. 

From  these  various  decisions,  and  the  sections  above 
quoted,  the  following  propositions  in  respect  to  the 
general  changes  effected  by  the  Code  in  pleading  in 
civil  actions,  may  be  laid  down : — 

That  while  the  inherent  difference  between  legal 

■ 

and  equitable  relief  remains  unchanged  by  the  Code, 
the  remedy  in  both  classes  of  cases  is  the  same. 

There  is  no  such  thing  as  an  action  at  law,  as  dis- 
tinguished from  a  suit  or  proceeding  in  equity.  The 
jurisdiction  is  merged  in  the  same  tribunal. 

The  Code  provides  a  uniform  system  of  pleading,* 
mode  of  trial,*  form  of  judgment,  and  execution. 

Legal  and  equitable  relief  may  be  sought  in  the 
same  action,  and  may  be  claimed  in  tlie  alternative, 
and  the  court  will  grant  such  judgment  as  the  party 
may  show  himself  entitled  to  from  the  facts  estab- 


'  See  next  seotion  of  this  chapter. 
*  See  post,  ohap.  yiii.  see.  2. 
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lished,  whether  compensatory  in  damages,  or  for  spe- 
cific relief,  or  both. 

But  if  both  species  of  relief  are  claimed,  they  must 
not  be  repugnant  to,  or  inconsistent  with,  each  other, 
but  must  be  such  as  may  be  embraced  in  the  same 
judgment,  as  a  claim  for  damages  for  breach  of  a  con- 
tract, or  an  injury  to  property,  with  a  claim  for  a 
specific  performance  of  the  same  contract,  or  specific 
relief  in  respect  to  the  injury  complained  of.       ' 

The  forms  of  action  are  abolished,  but  their  sub- 
stance and  the  principles  which  govern  them  are  pre- 
served. 

As  to  the  manner  of  stating  the  facts  in  a  pleading, 
and  whether  a  different  mode  of  "  allegation"  is  allow- 
able according  to  the  different  species  of  relief  sought : 
that  is,  whether  a  party  is  to  be  held  to  the  same 
strictness  of  statement  in  setting  out  his  case  for 
specific  relief,  as  for  an  injunction,  a  specific  perform- 
ance and  the  like,  that  he  would  be  on  a  claim  merely 
for  compensation  in  damages,  these  are  questions  upon 
which  it  must  be  confessed  the  decisions  are  not  en- 
tirely uniform.  As  this  subject,  however,  will  be 
more  fully  considered  when  we  come  to  speak  of  the 
particular  pleadings  in  an  action,  it  will  be  unneces- 
Bary  farther  to  discuss  it  here. 


6S  Piauu>i3f0  or  ojbnxral.  [oh.  l 


SECTION  IV. 

OF    THE    BULSS    TO    BKTEBMIITE    THE    BTTFFICIENCr    OF 

THE  PLEADINGS. 

UiTDES  the  old  syBtem  tMs  was  one  of  the  most 
unportant  braaolies  of  the  sdbject  of  pleadings.  At 
common  law  a  system  of  roles  was  applicable  to  every 
description  of  pleading  in  courts  of  law ;  many  of 
them  highly  artificial  and  technical.  The  subject,  in 
all  its  bearings,  formed  one  of  the  most  difficult  and 
abstruse  branches  of  the  study  of  law.  The  books 
are  full  of  the  subtlest  distinctions,  and  the  most 
curious  refinements  of  logic,  in  the  application  of 
these  artificial  rules  to  the  science  of  pleading.  Many 
of  them,  indeed,  perhaps,  most  of  them,  are  based 
upon  reason  and  sound  sense,  and  have  their  founda- 
ti(m  in  the  very  nature  of  legal  remedies.  But,  on  the 
other  hand,  many  of  them  are  the  merest  refinement 
of  technicaHty,  dealing  with  fictions,  rather  than  tru1j^ 
applicable  to  the  form,  and  not  to  the  substance  of 
the  pleading.  Under  the  application  of  lihese  rules 
the  science  of  pleading  became  an  abstruse,  artificial, 
and  formal  science.  Books  and  treatises  innumerable 
were  written  to  explain  and  illustrate  it ;  and  although 
the  Legislature,  from  tune  to  time,  made  several  un- 
portant modifications  tendmg  to  simplify  the  plead- 
ings  in  actions  at  law,  yet,  down  to  the  time  of  the 
adoption  of  the  Code,  it  may  be  stated,  that  form  and 
not  substance  was  the  distinguishing  feature  of  the 
system. 
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A  diffweDt  syatem  of  pleadings  grew  up  in  the 
Courts  of  Equity,  r^nlated  by  different  principles, 
and  governed  by  different  rules,  but  at  tbe  same 
time  ruleSj  wbich  if  less  snbtle  and  tecbnical,  were  no 
lew  formal,  precise,  and  nnbending. 

It  is  the  object  of  this  section  to  asc^*tain  wbat,  if 
any,  of  these  rules  are  still  remaining;  what  are 
their  force  and  effect ;  and  what  their  applicability  to 
our  present  system,  and  how  nnder  that  system  is  the 
snjBSciency  of  the  pleadings  to  be  determined  and 
ascertained* 

The  Commissioners  of  the  Code,  in  their  explana* 
tory  remarks,  say,  that  the  change  in  the  mode  of 
pleading  is  the  key  of  the  reform  proposed  by  the 
Code.  Withont  it^  they  should  despair  of  any  sub- 
stantial and  permanent  improvement  in  modes  oflegal 
controversy/ 

Accordingly,  in  the  section  submitted  by  them 
and  adopted  by  the  Legislature,  they  abolished  en* 
tirely  all  forms  of  pleading,  legal  and  equitable,  then 
existing,  and  at  one  blow  overturned  the  whole 
system  of  pleading,  as  then  understood  and  practised, 
in  the  Courts  of  Law  and  Equity. 

The  section  is  as  follows  :-— 

"  All  the  forms  of  pleading,  heretofore  existiiig,  ar» 
abolished ;  and  hereafter  the  forms  of  pleading  ia  Qiyil 
Aetions,.  and  the  roles  by  which  the  Buffioiency  of  the  plead* 
ings  is  to  be  determined^  shall  be  those  which  atre  prescribed 
totbisacf^ 


^  Fitit  B«porl  of  Com.  p«  187«  *  Am.  Oodo,  §  140. 
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In  the  amendments  made  at  the  next  session  of 
the  Legislature,  1849 ;  this  section  was  modified 
as  follows: — 

"  All  the  forms  of  pleading  heretofore  existing,  inoonsist^ 
ent  with  the  provisions  of  this  act^  are  abolished  ;  and  here- 
after, the  forms  of  pleadings  in  civil  actions  in  Courts  of 
Becord,  and  the  rules  by  which  the  sufficiency  of  the  plead- 
ings is  to  be  deterifiined,  are  modified  as  prescribed  by  this 
act." 

The  Le^lature  of  1852  restored  the  section  sub- 
stantially^as  it  originally  stood,  by  striking  out  the 
words  above,  in  italics,  and  inserting  the  word, 
"  those''  in  place  of  the  words  "  modified  as." 

Under  this  section  of  the  Code,  as  it  originally 
stood,  and  as  amended,  a  variety  of  decisions  have 
been  made  which  will  be  briefly  noticed.  In  the 
first  place,  however,  it  may  be  well  to  inquire 
generally  the  object  and  effect  of  the  amendments 
to  the  section  under  consideration,  made  by  the 
Legislature  as  above  noticed. 

In  the  section  as  originally  passed  sH  foj^jn-s  of 
pleading  were  abolished,  and  the  rides  by  which  the 
sufficiency  of  the  pleadings  were  to  be  determined, 
were  declared  to  be  those  prescribed  by  the  Code. 
The  design  of  the  amendment  of  the  Legislature  of 
1849,  seems  to  have  been  to  limit  the  operation  of  this 
section ;  and  instead  of  a  general  annihilation  of  aU 
forms  and  precedents,  and  a  repudiation  of  all  former 
rules  of  pleading,'  to  retain  so  many  of  those  settled 
rules  and  principles  as  did  not  conflict  with  the  Code. 
The  rules  to  test  the  sufficiency  of  pleading  were  de- 
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dared  to  be  modified  as  prescribed  by  the  act.  Only 
aucli  forms  of  pleading  as  were  inconsistent  with  the 
provisions  of  the  act  were  declared  abolished.  The 
language  of  the  section,  as  thus  amended,  is  too 
plain  for  misconstruction.  It  left  the  whole  of  the 
old  theory  and  science  of  pleading,  not  repugnant  to 
the  Code,  in  existence ;  and  made  the  well  settled 
rules  and  established  principles  of  pleading  appli- 
cable in  substance,  without  regard  to  form,  to  the  new 
theory  established  by  the  Code.  But  the  practical 
question  which  now  arises  is.  Did  the  Legislature, 
by  repealing  this  amendment,  and  restoring  the 
section  to  where  it  originally  stood,  mean  to  establish 
a  contrary  rule  ?  In  other  words,  did  it  mean  to 
declare  that  no  form  of  pleading^  which  had  hereto- 
fore been  in  use,  should  be  hereafter  used  or  deemed 
sufficient,  and  that  no  rvh  qf  pleading  should  be 
deemed  applicable  to  the  new  system  ? 

It  would  seem,  from  a  careful  consideration  of  this 
section,  that  such  could  not  have  been  the  intention 
of  the  Legislature.  Indeed,  if  we  descend  to  a  verbal 
criticism,  it  may  be  said  that  the  amendment  of  1849 
did  not  essentially  change  the  meaning  of  the 
section  from  what  it  was  before.  The  original 
section  simply  abolished  the  forms  of  pleading, 
and  the  amendment  added,  "inconsistent  with 
the  provisions  of  this  act."  Now,  the  Code  through- 
out clearly  and  manifestly  abolishes  every  thing 
like  form  in  pleadings,  independent  of  the  sec- 
tion under  consideration.  All  mere  "forms"  of 
pleadings  are  inconsistent  with  the  act,  and  in 
that  sense  there  was  no  necessity  to  limit  it.  The 
original  section  (and  as  it  now  stands)  cannot  cer* 


tainly  mean  thaf  if  a  plaintiff  cbooses  to  state  hkf 
case  in  the  simple  form  allowed  by  the  old  system  of 
pleadings  in  an  action  for  assault  to  the  person^  or 
trespass  for  carrying  away  goods,  that  for  that  reason 
alone  the  pleadii^  is  bad  and  may  be  demnrred  fo 
for  insnfficiency.  The  flre^  clanse  of  the  section,  as  it 
now  stands,  as  well  as  with  the  former  amendmemt^ 
is  nothing  more  than  an  abolition  of  the  forma  of 
pleading,  doing  away  with  the  necessity  of  any 
technical  or  fictitious  statements,  and  leaving  ^e 
pttrty  to  adopt  such  a  mode  ol  allegation  as  may  be 
adapted  to  his  cause  of  action,  whether  that  mode  be 
logically  such  as  the  old  system  established  or  not, 

The  same  mi^  be  remarked  in  respect  to  the  second 
clanse  of  the  section.  It  cannot  besaid  that  the  Legislft* 
tore  meant  to  abrogate  all  rules  to  test  the  sufficiency 
of  pleadings  except  those  prescribed  in  the  act.    The 
act  itself  does  not  pretend  to  furnish  rules  to  deter* 
mine  in  all  cases  what  shall  be  a  sufficient  ^^  state- 
ment of  the  &cts  constituting  a  cause  of  action  or  de* 
fence.''    This  must  still  rest  upon  those  well  estab- 
lished general  rules  and  principles  of  pleading  which 
esdsted  at  common  law,  and  are  precisely  as  appli- 
cable to  the  new  system  of  pleading  under  the  Code, 
(except  where  modified  and  abrogated  in  t^ms),  as 
are  the  settled  and  established  common  law  principles 
which  govern  estates  appHcable   to  that  subject^ 
except  where  in  terms  modified   by  the  revised 
statutes." 
If  any  other  doctrine  than  this  were  established  it, 


'  Knowles  t^.  Geo,  8  Barb.  S.  C.  &.  SOCk     F17  v.  Beimetl,  1 
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would  lead  to  endless  contradiction  and  confusion. 
Thus  for  example,  it  is  laid  down  as  a  general  rule  of 
pleading  under  the  old  system,  that  it  is  not  necessary 
to  allege  what  the  law  will  presume  ;*  as  in  an  action 
for  slander  imputing  theft,  the  plaintiff  need  not 
aver  that  he  is  not  a  thief,  because  the  law  presumes 
his  innocence  till  the  contrary  be  proved.  It  will 
not  certainly  be  pretended  that  the  Code,  in  abolish- 
ing the  old  rules  of  pleadmg,  has  made  it  necessary 
in  such  an  action  for  the  plaintiff  to  aver  that  he  is 
not  a  thief.  80,  too,  it  was  not  necessary  to  allege 
matters  of  which  the  Court  ex-officio  takes  notice,  as 
for  example,  to  set  forth  a  public  statute  ;  nor  .to  al- 
lege circumstances  necessarily  implied;  as  if  the 
plaintiff  plead  that  he  is  heir  to  A,  to  allege  that  A 
is  dead.*  The  abolition  of  forms  of  action,  and  rules 
of  pleading,  does  not  affect  these  general  principles 
of  the  common  law,  and,  although  the  Code  prescribes 
nothing  in  their  place,  they  are  manifestly,  from 
necessity,  as  applicable  to  pleadings  now  as  formerly. 
The  conclusion  at  which  we  arrive  is,  that  the  late 
amendment  of  this  section,  by  the  Legislature,  re- 
storing it  to  where  it  originally  stood,  has  not  essen- 
tially altered  its  signification  from  what  it  was  made 
by  the  amendment  of  1849. 

The  adjudged  cases  upon  this  section  of  the  Code 
seem  to  be  entirely  in  accordance  with  this  view  of 
the  question.  In  Boyce  v.  Brown,"  decided  at  a 
General  Term  in  the  4th  district,  the  pleadings  were 


'  Steph.  on  Pi.  353. 
■Steph.  on  PI.  353.    2  Saund.  805. 
•  7  Barb.  S.  C.  R.  81. 
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under  the  original  Code.    The  court,  in  that  case, 
recognizes  not  only  the  old  definitions  of  pleading, 
but  the  pre-existing  rules,  except  where  abrogated  in 
terms  by  the  Code,    Justice  Hand,  in  delivering  the 
opinion  of  the  court  in  that  case,  says :  "  The  forms 
before  in    use  are    not,  in  some   respects,    *  legal 
forms,'  particularly  as  to  the  classification  of  actions ; 
but  the  manner  of  stating  the  claim  or  defence,  as  re- 
quired by  the  Code,  with  this  exception,  and  that  of 
certain  formal  parts,  still  remains ;  and  in  other  re- 
spects I  have  not  been  able  to  discover  that  any 
great  change  has  been  made  in  the  substance  of  plead- 
ing.   The  pleader  may  use  his  own  language,  but  the 
necessary  matter  must  be  there,  and  be  stated  in  an 
intelligible  and  issuable  form,  capable  of  triaL    Facts 
must  still  be  set  forth  according  to  their  legal  effect 
and  operation,  and  not  the  mere  evidence  of  those 
facts,  nor  arguments,  nor  inferences,  nor  matter  of 
law  only,"     In  the  same  opinion,  the  court  also  re- 
cognizes the  existence  and  applicability  to  the  present 
system  of  those  well  settled  rules,  that  pleadings 
should  not  be  hypothetical,  nor  argumentative,  nor  in 
the  alternative,  nor  destitute  of  truth  and  certainty. 
In  the  case  of  the  Rochester  City  Bank  v.  Suydam 
and  others,*  Justice  Selden  lays  down  the  rule  still 
more   definitely,  aiid  holds  expressly  that  aU  pre- 
existing rules  of  pleading,  both  at  law  and  in  equity, 
which  are  not  expressly  abrogated  by  the  Code,  and 
which  can  properly  be  made    applicable    to   the 
new     system    of    pleadings,    are     still    in    force/ 

*  5  How.  P.  R.  216. 

'  See  also  opinion  of  same  Justice  in  Knowles  v.  Gee,  8  Barb. 
S.  C.  R.  300.  And  see  McMaster  v.  Booth,  4,  How.  Pr  S.  427. 
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This  was  a  case  in  whicli  tbe  pladntiff  claimed, 
what  under  the  old  system  would  have  been 
equitable  relief  to  wit,  to  reach,  certain  securities 
in  the  hands  of  the  defendant,  and  to  be  subrogated 
to  his  rights  in  respect  to  them.  In  testing  the 
sufficiency  of  the  pleadings  in  that  case,  the  court  ap- 
plied the  rules  which  governed  equity  pleadings,  and 
refused  to  strike  out  certain  statements  alleged  to  be 
redundant,  on  the  groimd  that  they  embraced  matter 
of  evidence  merely.  This  is,  doubdess,  going  farther 
than  the  majority  of  the  judges  have  yet  gone,  and, 
indeed,  the  same  learned  Justice  in  a  later  case' 
seems  to  have  modified  his  opinion  in  one  respect, 
namely:  That  mere  moMere  of  evidence  cannot 
be  inserted  even  in  a  complaint  claiming  purely 
equitable  relief,  although  the  rules  to  determine  the 
sufficiency  of  the  pleading  in  these  cases  in  all  other 
respects  not .;  inconsistent  with  the  express  pro- 
visions of  the  Code,  were  still  the  old  rules  of  equity 
pleading. 

In  the  well  considered  opinion  of  the  Superior 
Court,  at  General  Term,  in  the  case  of  Fry  u  Ben- 
nett,* DuER,  J,,  says :  "  The  Code,  in  abolishing  a 
division  of  actions  that  was  in  a  measure  merely 
arbitrary,  and  all  forms  of  pleading  inconsistent  with 
its  own  provisions,  has  been  *  careful  not  to  abolish 
those  rules  of  a  sound  logic,  by  which  the  sufficiency 
of  pleadings  is  to  be  determined.  Rules  which  were 
purely  technical,  and  had  a  reference  solely  to  the 


>  Wooden  v.  Waffle,  6  How.  146,  Monroe  Special  Tern,  Oct. 

1851. 

"  1  C.  R.  N.  S.  249. 
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particular  form  of  the  action  in  which  they  were  ap- 
plied are  doubtless  abolished ;  but  those  which, 
having  their  foundation  in  reason  and  good  sense, 
are  an  important  aid  in  the  investigation  of  truth, 
and  manifestly  tend  to  the  fiirtherance  of  justice,  re- 
tain all  their  original  force  and  authority." 

The  conclusion  at  which  we  arrive  on  this  point, 
cannot  be  more  clearly  or  better  expressed  than  in 
the  language  of  a  late  decision  by  Justice  Hakris  ;' 
"  The  principles  of  pleading,  whatever  the  system, 
are  always  the  same.  Its  office  is  to  present  the 
cause  of  action  on  one  side,  and  a  defence  on  the 
other.  This  is  not  less  true  under  our  present 
system,  than  under  the  former.  Names  are  changed 
— useless  forms  and  technical  rules  are  abolished — 
but  the  principles  remain  unchanged.^^ 

Are  the  same  rules  applicable  in  pleading  a  ca/use 
of  action  or  defence  which  is  purely  legale  and  one 
which  heretofore  loould  have  been  classed  as  eqintahle  f 

This  question  has  assumed  some  importance 
from  its  frequent  discussion,  and  also  from  an  ap- 
parent conflict  of  decisions  in  respect  to  it.  IMr. 
Justice  Seldei^,  in  the  cases  above  cited,  holds  the 
negative  of  this  question.'  The  views  expressed 
by  him  in  these  cases  ^  seem,  in  the  main,  to  accord 
with  the  principle  recognized  in  the  cases  (referred 
to  in  the  preceding  section)  of  Linden  v.  Hepburn,* 
and  Howard  v.  Tiffeny*  in  the  Superior  Court  of 
New  York — ^particularly  the  latter  case.  A  similar 
doctrine  seems  to  be  countenanced  in  a  decision  of 

'  Buddington  r.  Davis,  6  How.  Pr.  R.  402. 

'  And  see  post,  chap.  viii.  seo.  v.        '  See  ante,  pages  58  &  59. 

'  3  Sand.  668.  "  3  Sand.  695. 
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the  Supreme  Court  of  the  1st  district,  at  General 
Term,  in  the  case  of  Coit  v.  Coit.'  Mitchell,  Justice, 
in  that  case  says :  "  The  Code  expressly  declares  that 
it  is  expedient  that  the  present  forms  of  action  and 
pleadings  in  cases  at  common  law  should  be  abolished, 
but  uses  no  such  language  as  to  forms  of  action  and 
pleadings  in  equity  (see  recital  at  beginning  of  Code).' 
Section  140  only  abolishes  the  forms  of  pleading 
heretofore  existing,  so  far  as  they  are  inconsistent 
with  the  Code,  and  modifies  the  forms  of  pleading  as 
prescribed  by  that  act.  So  far  therefore  as  the 
equity  form  of  pleading  is  not  inconsistent  with  the 
Code,  it  does  not  seem  to  be  repealed.  Section  469 
abrogates  the  former  rules  and  practice  of  the  Courts 
BO  far  as  they  are  inconsistent  with  that  act ;  but  ex- 
pressly provides  that  where  they  are  consistent  with 
that  act  they  shall  continue  in  force,  subject  to  the 
power  of  the  courts  to  relaoc^  modify^  or  alter  ike  earned 
If  these  positions  are  henceforth  to  become  the  set- 
tled practice  of  our  courts,  we  then  arrive  at  the  con- 
clusion that  we  still  have,  if  not  two  different  systems 
of  pleading,  at  least  two  different  sets  of  rules  to  de- 
termine the  sufficiency  of  pleadings  in  different  actions. 
It  seems  to  be  entirely  settled  and  assented  to  on  all 
hands,  as  is  truly  remarked  by  Justice  Selden  in 
Wooden  v.  Waffle,  that  in  a  purely  legal  action  under 
the  Code — (that  is  an  action  claiming  compensation 


*  6  How.  P.  R.  53. 

'  But  it  does  say  also  that  it  is  expedient  that  the  distinction 
between  legal  and  equitable  remedies  should  no  longer  continue  and 
that  an  uniform  course  of  proceeding  in  all  cases  should  be  estab- 
lished. 
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in  damages,  or  to  recover  specific,  real,  or  personal 
property) — ^the  common  law  rule  which  confined  the 
allegations  of  fact  in  every  pleading  to  such  as  were 
eaeential  to  the  canse  of  action  or  defence,  and ►  which 
if  put  in  issue  would  be  dmMve  of  the  suit,  is  still  in 
force,  and  that  whatever  is  inserted  beyond  these 
essential  facts,  in  such  an  action,  will  be  stricken  out 
on  motion.  It  seems  to  be  also  settled  that  even  in 
a  pleading  for  specific  relief— or  what  formerly  would 
have  been  called  an  equity  pleading — ^the  old  equity 
rule  that  the  pleader  might  insert  matters  of  evi- 
dence, or  any  collateral  matter  the  admission  of 
which  might  be  material  in  establishing  the  allegar 
tions  in  a  pleading,'  is  now  abolished.  In  oth^ 
words,  that  a  pleading  under  the  Code  cannot  be 
used  for  the  purpose  of  examining  the  opposite  party ; 
and  that  whenever  any  such  collateral  matters  are  in- 
troduced for  that  purpose,  or  other  matters  of  evidence 
merely,  they  will  be  struck  out  on  motion.  What 
then  is  the  point  of  difference  which  still  remains  ? 
It  is,  whether  the  same  strictness  of  allegation  in 
stating  "  facts  "  is  required  in  an  action  for  equitable 
as  for  purely  legal  relief.  Whether  the  same  rules 
jgovem  the  two  modes  of  pleading,  and  whether  no- 
thing can  be  properly  inserted  in  the  one  which  can- 
not stand  the  uniform  and  infallible  test  administered 
to  the  other. 

Perhaps  the  discussion  of  the  question  is  not  a  pro- 
fitable one,  and  can  lead  to  no  practical  results.  In- 
deed, the  distinction  between  the  two  classes  of  cases 
cited  may  be  found,  after  all,  to  lie  in  words  rather 

*  Havley  v,  Woolverton.     5  Paige,  622. 
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than  in  things — ^in  form,  and  not  in  substance.  In 
Williams  v.  Hayes/  Justice  Harris,  in  sustaining  the 
theory  of  a  uniformity  of  pleadings,  lays  down  very 
clearly,  and  as  we  think  very  correctly,  the  doctrine 
that  under  the  Code  neither  the  rules  by  which  the 
sufficiency  or  insufficiency  of  pleadings  in  the  common 
law  courts,  nor  those  which  were  applicable  to  plead- 
ings in  courts  of  equitable  jurisdiction,  can  be  adopted 
as  a  sure  guide."  By  this  we  do  not  understand  him 
to  mean  that  the  established  principles  of  pleading  at 
common  law  so  far  as  the  substance  of  the  issue  was 
concerned,  without  regard  to  form,  were  to  be  disre- 
garded,  or  that  those  general  rules  which  tested  the 
sufficiency  of  the  pleadings  both  at  law  and  in  equity, 
were  of  no  farther  utility  under  the  new  system.  All 
that  we  understand  by  this  is  that  one  class  of  rules 
is  not  to  be  used  as  an  infallible  guide  in  determining 
the  sufficiency  of  the  pleadings  in  one  species  of 
action,  and  'another  class  in  another.  The  Code 
abolishes  the  distinction  between  legal  and  equitable 
remedies,  and  provides  a  uniformity  of  pleading  as 
well  as  of  proceeding,  in  all  cases.  Or,  as  he  very  in- 
telligibly expresses  it  elsewhere  in  the  same  opinion : 
"  It  was  intended  that  neither  the  rules  of  common 
law  pleading  nor  those  of  equity  pleading,  should  be 
exclusively  ajyplicahU  to  any  case  of  pleading  under 
the  Code. .  In  every  case  the  criterion  by  which  to 
judge  of  the  sufficiency  or  insufficiency  of  the  plead- 
ing is  the  same.^' 

This  "  criterion  ^  is  defined  by  the  same  learned 
judge  to  be  "  whether  the  allegation  can  be  made  the 

"  5  How.  Pr.  R.  471. 
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subject  of  a  material  issued  Perhaps  such  a  criterion 
may  be  the  proper  one  in  both  classes  of  cases  if  the 
words  material  isms  are  to  be  understood,  not  as  a 
single  issue  decisive  of  the  wJwle  case^  but  as  an  issue 
material  to  the  relief  sought  to  he  established  in  the 
action.  For  example,  in  an  action  for  damages  for  a 
trespass,  the  issue  was  narrovred  down  to  a  single 
material  point,  which,  if  admitted  or  proved,  was 
decisive  of  the  whole  action.  In  a  suit  for  a  specific 
performance,  or  for  an  injunction,  the  particular  relief 
demanded  might  rest  upon  a  variety  of  facts  and  cir- 
cums|tances,  one  of  which  if  denied  or  disproved,  was 
not  entirely  decisive  against  the  party  claiming,  and 
yet  such  a  fact  might  be,  or  might  become  in  the 
failure  of  proof  of  other  allegations,  a  material  fact  to 
entitle  the  party  to  the  particular  relief  sought — and 
therefore  properly  set  forth  in  the  pleading.  While, 
therefore,  it  may  not  be  too  much  to  say,  that,  al- 
.  though  the  Code  provides  for  and  requires  an  entire 
uniformity  in  the  mode  of  pleading,  as  well  as  of  pro- 
ceeding in  all  cases,  and  while  the  same  general  rules 
may  be  applied  to  test  the  sufficiency  of  pleadings, 
yet  that  the  statement  of  facts  in  a  pleading  is  to  be 
made  in  accordance  with  the  particular  kind  of  relief 
demanded.  This  was  manifestly  the  intention  of  the 
framers  of  the  Code.  They  propose,  they  say,*  "  to 
reduce  the  system  of  pleading  to  one  of  allegation 
merely,  without  reference  to  discovery,  so  that  the 
same  form  of  allegation  may  he  adapted  to  cases 
which  ha/ve  heretofore  heen  distinguished  as  legal  and 
equitahleP 
Under  the  old  practice  in  Chancery,  a  bill  of  com- 

*  First  Rep.  of  Comrs.  75. 
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plaint  miglit  have  a  twofold  object,  discovery  and  re- 
Kef.  A  bill  for  discovery  and  relief,  in  addition  to 
the  grounds  for  relief,  might  state  matters  of  evidence 
which  were  materia  m  establishing  the  main  charge, 
or  in  determining  the  nature  and  extent  of  the  relief/ 
But  a  bin  merely  for  relief  should  contain  allegations 
of  fact,  entitling  the  party  to  it  evbstaTUialhf  in  the 
same  form  as  averments  in  an  action  at  law.*  This 
was  the  old  rule  of  equity  pleadings.  The  pleadings 
should  consist  of  allegations  of  facts,  stated  with  as 
much  brevity  and  precision  as  possible,  not  of  infer- 
ence or  argument.*  In  the  Mechanics'  Bank  v.  Levy, 
above  cited,  the  Chancellor  says :  "  The  allegations 
in  the  bill,  so  far  as  the  question  of  the  com- 
plainant's right  to  the  reKef  is  concerned,  are  sub- 
stantially in  the  same  form  as  the  avermente  m  a 
declaration  at  law,  and  the  pleader  must  state  his 
client's  cause  of  action  in  such  a  noianner  that  the 
main  facts  upon  which  his  right  to  relief  depends 
may  he  put  in  issue  and  triedP — So  much  in  respect 
to  the  question  of  relief ;  but  the  complainant  was 
also  entitled  to  a  discovery^  and  accordingly  under 
the  old  equity  system,  he  might,  to  quote  from  the 
same  opinion,  «  state  any  matters  of  evidence  in  Ids 
biU  which  may  be  material  in  establishing  the  main 
charge,  or  in  ascertaining  the  nature  or  kind  of  relief 
proper  to  be  administered,  and  may  interrogate  the 
defendant  as  to  these  matters." 

The  discovery  is  now  abolished  by  the  Code.  The 
pleading  can  no  longer  be  used  as  a  method  of  exam- 
ination, or  to  obtain  evidence  in  aid  of  the  relief 


'  Mechanics'  Bank  v.  Levy,  3.     Paige  606.  '  lb. 
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souglit.  Nothing  is  left  of  the  old  equity  mode  of 
pleadings,  but  the  simple  allegations  of  facts  n^aterial 
to  the  relief  sought,  and  which  go  to  establish  the 
plaintiff's  case ;  and  whether  these  facts  wete  obe  or 
more,  th«y  were  required,  as  we  have  seen,  even 
under  the  old  equity  system,  to  be  set  forth  substan- 
tially the  same  as  avennents  at  law,  and  were  required 
to  be  such  as  might  be  ^^put  in  issue  aiid  tnedT 

Apply  this  rule  to  pleadings  under  the  Code,  and 
it  will  reconcile  the  differences  of  opinion  that  have 
existed  in  respect  to  pleadings  in  cases  of  legal  and 
of  equitable  relief.  It  wiU,  perhaps,  establish  a  uni* 
form  system  and  one  set  of  rules  for  all  casea^  of 
pleading.  Instead  of  the  test  that  the  allegatioj( 
can  be  made  the  subject  of  a  "  material,"  or  as  it  is 
elsewhere  said,  a  "  decisive  issue,"  ^PP^y  ^'^  equity 
rule  of  pleading,  that  the  pleader  must  state  such  facts, 
and  such  only,  as  are  material  to  the  particular  relief 
he  claims,  and  as  may  be  properly  ^^ptit  in  issue  cmd 
triedJ^  These  facts,  of  course,  will  vary  with  the 
nature  of  the  cause  of  action.  The  statement  of  the 
case  in  an  action  for  the  partition  of  land,  or  for  the 
foreclosure  of  a  mortgage,  must,  of  necessity,  be  as 
different  fix)m  that  of  an  action  for  a  trespass,  or  on  a 
simple  contract,  as  the  judgment  in  the  one  is  different 
jfrom  the  judgment  in  the  other.  The  prayer  for  relief 
is  different,  and  the  very  nature  of  such  relief  is  dissim- 
ilar ;  and  yet  the  Code  provides  one  form  of  judgment 
in  all  cases  "  which  shall  specify  clearly  the  relief 
granted,  or  other  determination  of  the  action :"  and 
a  uniform  mode  of  enforcing  such  judgment  by  its 
appropriate  kind  of  execution.  I  am,  therefore,  una- 
ble to  perceive  anything  in  the  Code  which  authorizes 
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or  warrants  the  application  of  diflferent  rales  in  de- 
termining the  snflSciency  of  the  pleadings  in  diflferent 
actions. 

Nor  does  the  case  of  Howard  v.  Tiflfeny*  conflict 
with  these  views.  In  that  case,  which  was  an  action 
for  a  perpetual  injunction  in  respect  to  the  use  of 
demised  premises  for  a  violation  of  the  conditions  of 
the  lease,  the  court  refused  to  strike  out  certain  aDe-* 
gations  of  fact  upon  which,  in  the  aggregate,  the 
plaintiflf  rested  his  right  to  the  particular  relief  de- 
manded. It  was  very  properly  said,  in  respect  to 
such  actions,  in  that  case :  "  The  facts  constituting 
the  cause  of  action  spoken  of  in  the  Code,  are,  there- 
|pre,  not  merely  the  facts  upon  which  the  plaintiflF^ 
right  to  ask  relief  is  founded,  but  those  words  include 
all  such  facts  as  are  necessary  to  found  ihe^  partioula/ir 
rMef  demanded,  and  to  enable  the  court  to  give  the 
proper  judgment  in  the  action.  The  evidence  in  sup- 
port  of  such  facts  is,  of  course,  an  entirely  diflferent 
thing."  But  there  is  nothing  in  the  opinion  to  author- 
iee  the  inference  that  facts  may  be  alleged,  even  in 
such  a  pleading,  which  are  not  "  material"  to  the  spe- 
cific relief  sought,  or  facts  which  cannot  properly  be 
"put  in  issue  and  tried."  Nor  is  it  to  be  inferred 
that  the  same  rule  is  not  equally  applicable  to  every 
class  of  actions. 

In  the  case  last  cited,  a  perpetual  injunction  waa 
the  particular  relief  demanded ;  and  the  facts  show- 
ing the  right  to  the  injunction  were  therefore  mate^ 
rial  allegations.  But  if  the  injunction  be  only  asked 
provisionally,  and  not  as  a  part  of  the  general  relief, 
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in  the  action,  the  facts  going  to  show  the  right  to  the 
injunction  cannot  be  set  out  in  the  complaint  for  the 
purpose  of  enabling  the  plaintiff  to  move  for  such 
injunction/ 

What  was  said  by  the  court  in  Minor  v.  Terry,'  is 
strongly  corroborative  of  the  theory  that  a  uniform- 
ity of  pleading  in  all  cases  is  not  only  practicable, 
but  has  been  actually  established  by  the  Code.  After 
remarking  that  what  the  Code  intended  to  abolish 
was  merely  the  action  for  discovery  in  aid  of  the 
prosecution  of  another  action,  the  court  says :  "  It 
should  not  be  forgotten  that  a  complaint  in  equity, 
in  some  of  its  important  aspects,  bears  a  close  analogy 
to  a  declaration  in  the  old  action  on  the  case.  L^ 
that  action  the  plaintiff  was  accustomed  to  set  out 
the  facts  of  his  case,  entitling  him  to  relief,  particu- 
larly, and  at  large,  as  may  be  seen  by  consulting  the 
precedents  in  Ghitty*a  Pleading  in  actions  on  the 
case  for  torts  to  the  person,  to  personal  property,  and 
to  real  property.  It  may  be  sufficient  to  refer  to  the 
declarations  in  actions  of  slander  and  libel  where 
special  damages  are  claimed.  The  pleader  cannot 
content  himself  by  stating  the  legal  conclusion  that 
the  defendant  uttered  actionable  words  against  him 
whereby  he  sustained  damages.  But  he  must  set  out 
the  particuLa/r  words  and  in  many  cases  the  particular 
cwcumstances  under  which  they  were  uttered ;  and 
when  special  damage  is  claimed,  the  particular  way 
and  ma/aner  hy  which  the  loss  or  damage  occurred. 
Under  the  present  system,  since  the  forms  of  action 
are  abolished,  every  aotion  is  one  vpon  the  case ;  that 

— ■  ■         ■  ■  I    ..  1^    . 
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is,  founded  on  the  particular  facts  of  the  case  set  forth 
in  the  complaint.  So,  in  a  complaint  in  equity  in 
most  cases  where  an  injunction  '  is  prayed  for,  it  is 
competent  to  set  out  the  facts  which  constitute  the 
foundation  of  the  right  with  particularity  and  mi- 
nuteness." 

Applying  these  principles,  and  keeping  in  view 
these  distinctions,  namely,  first,  that  the  action  for 
discovery  is  abolished,  and  that  the  pleadings  under 
the  Code  cannot  be  used  in  any  shape  for  that  pur- 
pose ;  and  second,  that  there  never  was  in  reality  any 
essential  difference  in  the  mode  of  stating  an  action 
on  the  case  at  law,  and  the  facts  going  to  establish  a 
right  to  relief  in  equity,  and  the  theory  of  a  perfect 
uniformity  of  pleading,  and  of  the  rules  to  test  the 
sufficiency  thereof,  is  at  once  established. 

That  such  was  the  intention  of  the  commissioners 
of  the  Code,  is,  I  think,  clearly  apparent.  The 
argument  which  is  urged  against  the  practicability  of 
attaining  this  result,  based  upon  the  inherent  difference 
between  legal  and  equitable  relief,  the  different  forms 
of  judgment,  and  the  different  modes  of  trial  required 
for  the  two  classes  of  cases,  has  been  already  suffi- 
ciently answered  by  what  was  said  in  the  first  section 
of  this  chapter  relative  to  the  origin  of  equitable  rem- 
edies, and  of  the  different  forms  and  modes  of  plead- 
ing at  law  and  in  equity. 

As  to  how  far  the  Code  has  effected  a  uniformity 
of  trial  of  issues  of  fact  in  all  cases,  see  post,  chap, 
viii,  sec.  2, 
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CHAPTER  II. 

OF  THE  PARTIES  TO  AN  ACTION. 

It  ia  well  said  that  there  are  no  rales  connected 
with  the  science  and  practice  of  pleading  more  im- 
portant  than  those  which  relate  to  the^^^^oTi^  who 
should  be  the  parties  to  an  action.  The  remark 
was  equally  true  of  pleadings  in  equity  as  of 
pleadings  in  actions  at  law.  One  of  the  most 
difficult  matters  in  framing  a  bill  in  Chancery  was 
often  foimd  to  consist  in  determining  who  should, 
and  who  should  not,  be  the  parties ;  notwithstanding, 
courts  of  equity  were  never  tied  down  by  the  narrow 
and  artificial  roles  applicable  to  actions  at  law.  It 
cannot  be  reasonably  expected,  therefore,  that  this 
difficulty  is  entirely  surmounted  by  the  Code  ;  or 
that  under  its  provisions  there  is  really  more  certainty 
H.  de.»rmiBU>g\ho  should  be  proper  p^es  <»  i 
action  than  heretofore  in  Chancery  pleading ;  for  the 
Code  has  adopted,  with  slight  modifications,  the  rule 
in  relation  to  parties  which  has  heretofore  obtained 
in  courts  of  equity/ 

The  Code  has  made  a  radical  and  fundamental 

change  in  the  practice  in  one  respect    It  found  the 
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rales  respecting  parties  to  actions  as  widely  different 
in  actions  at  law  and  suits  in  equity,  as  the  pleadings 
ftnd  proceedings  were.  The  direct  and  immediate 
parties  having  a  legal  interest,  and  they  only,  could 
be  required  to  be  made  parties  in  a  suit  at  law.  But 
courts  of  equity  frequently  required  all  persons  who 
had  remote  and  future  interests,  or  equitable  interests 
only,  or  who  would  be  directly  affected  by  the 
decree,  to  be  made  parties ;  and  the  court  would  not, 
if  such  persons  were  within  the  jurisdiction,  and 
capable  of  being  made  parties,  proceed  to  decide  the 
cause  without  them.  Persons  having  very  different, 
and  even  opposite  interests,  were  often  made  parties 
defendant,  the  general  rule  being  that  all  persons  were 
to  be  made  parties  who  were  either  %a%  or  eqwilr 
cihl/y  interested  in  the  sutject  matter  or  result  of  the 
smf^  if,  in  a  general  sense,  it  was  practicable  to  do 
so." 

The  Code  undertakes  to  abolish  these  distinctions, 
and  provides  general  rules  respecting  parties  in  aU 
cases  and  forms  of  action.  The  conimissioners  say, 
they  had  a  three-fold  purpose  in  view  :  first,  to  do 
away  with  the  artificial  distinctions  existing  in  the 
courts  of  law,  and  to  require  the  real  party  in  interest 
to  appear  in  court  as  such ;  second,  to  require  the 
presence  of  such  parties  as  are  neoeeeary  to  rmhe  a/rh 
end  of  tlie  oorUroversy  /  and  third,  to  allow  otherwise 
great  latitude  in  respect  to  the  number  of  parties 
who  may  be  brought  in.* 

It  will  be  the  object  of  the  present  chapter  to  in- 
quire what  changes  have  been  effected  by  the  Code, 
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and  what  rules  established,  in  respect  to  the  parties 
to  civil  actions.  The  chapter  is  divided  into  three 
sections.  1st.  The  appearance  of  parties.  2d.  Who 
are  the  proper  parties  plaintiff.  3d.  Who  are  the 
proper  parties  defendant. 


SECTION  I. 

OF  THE   APPEAEAS^CE   OF  PAETIEB. 

In  actions  at  law  any  one  might  appear  in  person, 
except  infants  and  corporations  aggregate ;  the  former 
must  appear  by  next  friend  or  guardian,  the  latter 
by  attorney.* 

As  a  general  rule,  a  married  woman  could  not  sue 
or  be  sued  alone,  either  upon  contracts  made  by  her 
before,  or  after  marriage,  except  in  case  she  was  di- 
vorced, or  the  husband  was  dead  in  law,  or  his  death 
was  presumed  by  reason  of  absence.'  When  she  ap- 
peared alone  she  must  appear  in  person,  but  husband 
and  wife  might  appear  by  attorney.* 

Idiots  must  appear  in  person,  and  a  lunatic  of  full 
age  in  person,  or  by  attorney;  and  the  committee 
of  an  idiot  or  lunatic  could  not  maintain  an  action  on 
behalf  of  the  lunatic ;  the  suit  must  be  brought  in 
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the  name  of  the  lunatic^  in  an  action  concerning  his 
realty  as  well  as  his  personal  estate.'  The  committee 
was  neither  a  necessary  nor  a  proper  party,  either  as 
plaintiff,  or  defendant,  in  any  action  respecting  the 
person  or  property  of  his  ward. 

Though  it  was  a  contempt  of  court  to  sue  a  luna- 
tic after  the  appointment  of  a  committee  without  the 
permission  of  the  court/  yet  it  has  been  repeatedly 
held  that  the  lunatic  was  liable  to  be  sued  in  an 
action  at  law,  and  the  judgment  obtidned  was  not 
only  valid,  but  regular.*  The  lunatic,  and  not  the 
committee,  was  the  proper  party  to  appear  and  de- 
fend the  suit. 

So  far  as  respects  the  bringing  of  an  action  by  an 
idiot  or  lunatic,  the  rule  of  the  common  law  was 
changed  by  the  statute  of  1845,*  which  permits  re- 
ceivers and  committees  of  lunatics,  and  habitual  drunk- 
ards, to  sue  in  their  own  names  for  "  any  debt^  claim, 
or  demand,  transferred  to  them,  or  to  the  possession 
and  control  of  which  they  are  entitled  as  such  receiver 
or  committee."  Before  the  passage  of  the  Code,  there- 
fore, aU  actions,  other  than  those  mentioned  by  this 
statute,  must  be  brought  in  the  name  of  the  lunatic, 
and  all  actions  of  every  kind  against  him  personally, 
without  joining  his  committee.  We  wiU  presently 
inquire  what  effect  the  Code  has  produced  upon  this 
practice.  * 

The  rule  in  respect  to  the  appearance  of  parties  in 


'  Shelf  on  lamaoy,  395, 24  Wend.  85. 

•  1  Hill,  97.  •  3  Paige,  190.    6  Id.  489; 

•  2  Barb.  S.  C.  B.,  153,  and  cases  there  cited. 

•  2  R.  S.  (3d  Ed.)  115. 

6 
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equity  was  somewhat  different,  except  in  tlie  case  of 
infants  and  corporations.  The  first  appeared  by 
next  friend,  or  guardian,  and  could  not  sue,  or  be 
sued  in  person,  or  appear  by  attorney.*  Corporations 
aggregate  appeared  by  a  solicitor.' 

In  suits  in  equity,  though  in  general,  a  husband 
and  wife  ought  to  join,*  yet,  where  the  wife  demanded 
relief  for  her  separate  property,  or  for  a  separate 
naaintenance,  settled  by  the  husband,  she  might  sue 
alone.*  In  respect  to  her  separate  estate,  she  was 
looked  upon  as  &feme  sole.  In  a  court  of  equity,  though 
not  at  law,  husband  and  wife  were  considered  as  two 
diflferent  persons.  The  wife,  by  her  next  friend,  might 
sue  her  husband,  and  the  husband  file  a  biU  against 
his  wife.*  The  wife  appeared  in  the  action  by  her 
j  next  friend,*  and  when  the  suit  was  brought,  to  recover 
".  her  separate  property,  the  husband  was  not  a  proper 
party  as  co-plaintiff.^  A  biU  filed  by  the  husband,  in 
the  name  of  himself  and  wife,  was  his  biU  merely,  and 
the  decree  made  in  such  a  suit  was  not  binding  upon 
her  in  any  future  litigation.  Where  the  interests  of  the 
husband  and  wife  were  in  conflict,  he  could  not  join  her 
as  co-complainant,  but  in  such  case  she  must  be  made 
a  defendant.*  If  the  husband  was  abroad,  or  banished, 
or  an  alien  enemy,  or  had  abjured  the  country,  a 
married  woman  might  exhibit  a  biU  alone,  as  if  she 
were  &feme sole* 

•  Mitf.  Eq.  26.  Paige  179.  *  1  Barb.  Ch.  Pr.  87. 
»5J.  C.E.  196. 

•  2  Ves.  Sen.  462.  Ed.  on  Parties,  144, 13  Ves.  190,  266. 

•  lb.  5  Paige,  681.  *  6  Paige,  617. 

'  Stoiy,  Eq.  PI.  §  63,  10  Paige  193,  6  Barb.  S.  C.  R.  403. 
'  9  Paige,  255,  3  Barb.  Gh.  B.  397.  '  Coop.  Eq.  204. 
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If  the  wife  was  a  cestui  que  t/rust^  and  it  was  ne- 
cessary she  should  file  a  bill,  it  was  done  by  her  next 
friend/    By  statute  a  wife  might  exhibit  a  bill  for 
divorce  a  vinculo^  without  a  next  friend,*  but  it  was 
held  that  in  a  case  for  a  limited  divorce  she  must  ap- 
pear  by  her  next  friend.*    Where  the  wife  was  de- 
fendant, it  was  a  general  rule  that  in  the  absence  of 
her  husband  she  must  appear  by  guardian/    But 
where  the  bill  was  brought  by  the  husband  she  was 
treated  as  2^  feme  eole^  and  no  guardian  was  necessary 
in  such  case.*    In  general,  husband  and  wife  must  ap- 
pear and  defend  together*;  but  if   she  claimed  in 
opposition  to  him,  or  lived  separate  from  him,  or  dis- 
approved of  the  defence  he  wished  her  to  make,  she 
might  obtain  an  order  to  defend  the  suit  separately.^ 
If  a  married  woman  under  age  was  a  party  she  ap- 
peared by  guardian.' 

The  rule  in  respect  to  the  appearance  of  idiots  and 
lunatics  in  suits  in  equity  was  also  widely  different 
from  that  which  prevailed  in  the  courts  of  law. 
Idiots  and  lunatics  almost  always  sued  by  their  com- 
mittees ;  they  also  answered  and  defended  by  their 
committees,*  and  the  lunatic  need  not  be  made  a 
party  defendant."  He  mighty  however,  be  joined 
though  this  was  a  mere  matter  of  form,  and  the  com- 
mittee, as  of  course,  put  in  the  answer  as  .his  guar- 


•  Ed.  on  Parties,  146.  ■  2  R.  S.  144,  §  39,  2  Paige,  108. 

•  8  Wend.  370.  *  Ed.  on  Parties,  154. 

•  3  Atk.  478.  •  Coop.  Eq.  24. 

'  Coop.  Eq.  30,  31 ;  IJ  C.  R.,  24  ;  2  Id.  139. 

•  Ed.  on  Parties,  166.  •  Ed.  on  Parties,  205,  211. 
"  2  John  Ch.  R.  242. 
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dians/  Where  the  lunatic  and  committee  were  sned 
jointly,  the  latter,  if  he  had  no  interest  adverse  to 
the  Innatic,  would,  as  a  matter  of  course,  be  ap- 
pointed his  guardian  ad  litems  Though  a  lunatic 
was  not  a  neceSsary  party  in  a  biU  to  set  aside  his 
own  acts,'  to  obtain  payment  of  a  debt,*  etc.,  etc.,  yet 
he  was  an  indispensable  party  to  a  bill  for  the 
recovery  of  lands,  partition,  and  other  actions  con- 
cerning real  property.'  It  was  also  laid  down  as  a 
general  and  a  safe  rule  that  a  lunatic  ought  to  be 
made  a  party  in  all  actions  for  the  benefit  of  his 
estate,  and  the  bill  should  be  filed  as  his  bill  by  his 
committee,  or  in  the  names  of  both.  The  general 
practice  was  even  where  the  lunatic  was  not  a  neoe^ 
sa/ry  party,  to  unite  him  with  his  committee.* 

A  similar  rule  would  apply  to  all  kinds  of  trustees. 
The  cestui  que  i/ruM^  if  not  always  a  necessary,  was 
almost  always  a  proper  party  with  the  trustee  in 
actions  concerning  the  trust  fund  or  property. 
Where  the  trustee  commenced  an  action  it  was 
generally  requisite  to  make  the  cestai  que  trust  a 
party,  otherwise  the  latter  would  neither  obtain  relief 
nor  be  bound  by  it.^  In  enforcing  a  demand  arising 
prior  to  the  creation  of  the  trust,  against  a  trustee 
ad  defendant,  it  was  not  necessary  to  make  the  cestui 
que  trusts  parties  if  the  absolute  disposition  of  the 
property  was  vested  in  the  trustees.' 

We  are  next  to  notice  how  these  rules  relative  to 

•  2  John.  Ch.  R.  242.  "  6  Paige,  237 ;  1  C.  R.  N.  S.  309. 

•  7  John.  Ch.  R.  139.  *  3  Paige,  470. 

•  3  Barb.  Ch.  R.  24.  •  7  John.  Ch.  R.  139. 

'  Ed.  on  Parties,  158;  2  John.  Ch.  R.  238;  1  Paiga,  20. 

•  Coop.  Eq.74,  Eden.  Parties,  161. 
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the  appearance  of  parties  are  aflfected  by  the  Code. 
And  first, 

In  respect  to  infants,  the  Code  provides, 

§  115.  When  an  infant  is  a  party,  he  must  appear 
by  guardian,  who  may  be  appointed  by  the  court  in 
which  the  action  is  prosecuted,  or  by  a  judge  thereoj^ 
or  a  county  judge. 

By  the  Revised  Statutes,*  before  any  process  can 
be  issued  in  the  name  of  an  infant,  who  is  solepUmtr 
Uff^  some  competent  and  responsible  person  must  be 
appointed  to  appear  as  his  next  firiend  in  the  suit.  It 
was  held  under  this  statute  that  a  next  friend  was 
nece3sai*y  only  in  cases  where  the  infant  was  sole 
plainti£^'  The  above  section  of  the  Code,  however, 
clearly  contemplates  that  an  infant  must  appear  by 
guardian  whenever  he  is  "  a  party,"  whether  as  sole 
plaintiff  or  jointly  with  adults.  Justioe  Willabd^ 
in  Hill  V.  Thacter,'  held  that  the  guardian  must  be 
appointed  before  the  issuing  of  the  summons  and 
complaint,  and  that  the  provisions  of  the  Revised 
Statutes  were  not  altered  in  that  respect. 

An  infant  must  also  appear  in  aU  cases  by  guardian 
where  he  is  a  party  defendant.  No  judgment  can  be 
regularly  taken  against  an  infant  by  default,*  nor  can 
his  guardian  make  any  admissions,  to  affect  his  rights 
injuriously,  or  suffer  judgment  by  default/  The  an,^ 
swer  is  termed  the  answer  of  the  guardian,  and  not 
of  the  infant,  and  in  cases  where  an  oath  was  neces- 
sary, it  was  sworn  to  by  the  guardian.'    The  answer 

'  2  R.  S.  446,  §  2. 

•  Hdbert  v,  Newell,  4  How.  Pr.  R.  93. 

•  3  How.  P.  R.  407.  *  2  Code  R.  28. 

•  4  Paige,  165.  *  1  Barb.  Ch.  Pr.  148. 
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could  not,  however,  be  read  against  the  infant/  Nor 
could  a  complainant  by  any  form  of  pleading  compel 
an  infant  to  become  a  witness  against  himself.' 

There  does  not  seem  to  be .  anything  in  the  Code 
inconsistent  with  the  application  of  these  principles 
to  the  new  system.  In  Hill  v.  Thacter,  eupra*  it 
was  said  that  the  guardian  of  an  infant  plaintiff  might, 
in  that  character,  have  verified  the  complaint  under 
the  Code. 

No  proceedings  can  be  taken  against  an  infant 
defendant  after  the  commencement  of  the  action 
until  his  guardian  is  appointed.  The  infant  himself 
has  twenty  days  to  make  application  for  the  appoint- 
ment of  his  guardian,  but  he  may  apply  after  that 
time  unless  the  plaintiff  forestall  him  in  his  appli- 
cation.* 

Appearance  of  married  women. — ^The  equitable 
rule  which  recognised  the  separate  legal  existence  of 
the  wife  m  cases  concemmg  her  individual  property, 
aind  actions  between  herself  and  husband,  is  enacted 
by  the  Code.     Section  114  provides : 

When  a  married  woman  is  a  party,  her  husband 
must  be  joined  with  her,  except  that, 

1.  When  the  action  concerns  her  separate  property 
she  may  sue  alone. 

2.  When  the  action  is  between  herself  and  her 
husband,  she  may  sue  or  be  sued  alone. 

JSui  wliere  lier  hu^nd  cannot  he  joined  with,  Tier 


*  6  Paige,  353.  •  6  Paige,  636. 

*  3  How.  Pr.  R.  407. 

*  MoOonnell  v.  Adams,  1  C.  B.,  N.  S.  114. 
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as  herein  provided^  alie  ehM  proeecute  or  defend  by  her 
nea^  friend.^ 

The  words  in  italics  are  the  amendment  made  in 
1851,  to  the  original  Code.  Before  this  amendment 
it  was  held  in  the  case  of  Coit  v.  Coit/  and  affirmed 
on  appeal  by  the  General  Term  of  the  first  district," 
that  a  wife  conld  not  sue  her  husband  without  a  next 
Mend,  except  in  the  single  case  of  a  suit  for  absolute 
divorce,  provided  for  by  statute,  and  that  the  Code 
had  made  no  change  in  this  respect.  The  same  rule 
was  adhered  to  by  the  justice,  who  decided  that  case 
at  the  Special  Term,  on  another  occasion/ 

In  the  Superior  Court  of  New  York,  Justice  Camp- 
bell, after  consultation  with  his  associates,  held  the 
contrary  doctrine.*  Justice  Monson*  held,  that,  in 
all  cases  between  husband  and  wife,  the  latter,  unless 
an  infant,  might  sue  alone,  without  a  next  friend,  and 
the  Supreme  Court  of  the  eighth  district  have  made 
a  similar  decision.* 

The  above  amendment,  however,  seems  to  have 
settled  the  rule,  that,  where  the  wife  sues,  or  is  sued 
by,  her  husband,  she  must  appear  by  her  next 
firiend,  unless  indeed  in  the  case  of  bxl  action  by  the 
wife  for  absolute  divorce,  and  even  then,  it  may 
well  be  doubted  if  the  statute  permitting  her 
to  sue  in  her  own  name  is  not  repealed  by  this 
provision. 


"  4  How.  Pr.  R.  233.  ■  6  How.  Pp.  R.  63. 

*  Forrest  v.  Forrest,  3  Code  R.  254.  *  2  Sand.  715. 

*  3  C.  R.  40.  4  Pr.  R.  346,  Otsego  Special  Term,  1850. 

*  3  C.  R.  183. 


' 
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In  the  late  case  of  Heller  v.  Heller,*  Justice  Hajo) 
at  special  term,  referring,  to  tlds  amended  section,  in- 
timates, that  now,  in  aU  cases,  where  the  husband  is 
not  a  co-plaintij0f  or  co-defendant  with  the  wife,  she 
must  prosecute  or  defend  by  her  next  firienA'  But 
the  learned  Justice  evidently  gives  too  extended  a 
meaning  to  the  amendment  in  question.  It  is  only 
in  cases  where  the  husband  ^'  oa/rmot  be  jomecP^  that 
she  is  required  to  appear  by  next  Mend ;  that  is, 
where  she  prosecutes  her  husband  or  defends  against 
him,  and  also,  perhaps,  in  the  class  of  cases  men- 
tioned above,  where  the  husband  had  abjured  the 
realm,  was  an  alien  enemy,  &c.,  &c.,  in  which,  under 
the  old  system,  she  was  permitted  to  prosecute  or 
defend  separately.  But  in  an  action  brought  by  the 
wife  against  a  third  party  concerning  her  separate 
property,  she  may  stiU  sue  alone,  and  without  amy 
nextfriencL*  The  question  would  seem  to  be  settled 
by  authority,  notwithstanding  the  case  of  Coit  v. 
Coit,  ajid  what  was  said  in  Heller  v.  Heller,  above 
referred  to.* 

The  code  does  not  in  terma  compel  the  wife  to 
sue  alone  in  actions  relating  to  her  separate  estate. 
The  words  '^  Tnay  sue  alone,"  it  is  said,  are  not  to  be 
construed,  "  must  sue  alone."    Accordingly,  in  Van 

^  '  I  .1  I  I  ■■■■.,■■!  ■■■!  ■  t 

*  1  C.  R.,  N.  S.  309. 

*  Also  by  same  Justice,  Cook  v.  Rawdon,  1  C.  R.,  N.  S.  382. 

*  I  do  not  understand  Justice  Roosevelt  as  holding  the  con- 
trary in  Willis  v,  Underhill,  6  How.  Pr.  R.  396.  The  reporter*8 
note  does  not  correctly  state  the  decision.  He  oyerlooked  the  im- 
portant w<Mrd  ^^  duhUatuTj*^  although  it  seems  the  court  gave  leaye 
to  amend  by  adding  a  next  friend. 

*  See  cases  cited  supra  on  page  79. 
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Buren  v.  Cockbum/  it  was  held,  that  a  demurrer 
would  not  lie  for  a  misjoinder  of  parties  in  such 
case.  This  was  contrary  to  the  practice  before  the 
code ;  it  having  been  repeatedly  held  in  this  State 
that  a  suit  in  relation  to  the  wife's  separate  property, 
where  the  interests  of  husband  and  wife  were  in  con- 
flict, could  not  be  brought  in  the  names  of  both. 
The  wife  must  prosecute  by  her  next  friend,*  and  the 
husband  should  be  made  a  party  defendant;'  or, 
where  the  husband  brmgs  an  ition,  and  his  interest^ 
may  conflict  with  those  of  the  wife,  she  should  be 
made  a  party  defendant.*  The  action  in  the  name 
of  husband  and  wife  is  regarded  as  the  suit  of  the 
husband  alone,"  and  she,  being  entitled  to  her  sepa- 
rate action,  it  is  presumed  would  not  be  precluded 
from  bringing  another.  Notwithstanding  the  case  of 
Van  Buren  v.  Cockbum,  therefore,  it  may  well  be 
doubted,  on  the  authority  of  these  decisions,  whether 
the  practice  of  joining  the  husband  with  the  wife  in 
suits  where,  by  the  Code,  she  may  sue  alone,  is  cor- 
rect. 

The  appearance  of  idiots,  lunatics,  &c.,  by  their 
committees,  and  of  persons  acting  in  a  flduciary  or 
representative  character  generally,  will  be  treated  of 
in  the  two  following  sections. 

*  2  Code  R.  63. 

'  10  Paige,  193.  9  Id.  255.  6  Barb.  403,  3  Barb.  Ch.  B.  397, 
and  see  ante  page  74. 

*  6  Barb.  403.        ^  3  Barb.  Gh.  R.  397.        *  Same  cases. 
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SECTION  n- 


OF  PAETIE8  PLAINTirF. 


The  rule  at  common  law,  before  the  Code  went 
into  eflfect,  was,  that  actions  on  contract  must  be 
brought  in  the  name  of  the  party  in  whom  the  legal 
interest  was  vested/  The  legal  interest  did  not,  in  all 
cases,  mean  the  ownership  of,  or  property  in,  the  con- 
tract. Thus  a  contract  might  be  assigned,  but  a  right 
of  action  for  a  breach  of  the  contract  did  not  pass 
with  the  assignment,  except  in  the  case  of  bills  of  ex- 
change and  promissory  notes,  where  the  contract  was 
made  transferable  by  law,  so  as  to  vest  the  property 
absolutely  in  the  assignee."  And  though  in  cases 
other  than  theie,  the  contract  became  in  fact  the  pro- 
perty of  the  assignee,  yet  a  suit  for  the  breach  of  it 
could  not  be  in  his  own  name,  but  must  be  brought 
in  the  name  of  the  assignor  or  original  creditor.* 
The  assignee  might  sue  in  his  own  name  on  a  new 
promise  made  to  him,  subsequent  to  assignment,  for 
this  was  regarded  in  the  light  of  a  new  agreement  or 
contract*  If  the  assignor  were  dead  the  assignee 
must  sue  in  the  name  of  the  executors  or  adminis- 
trators of  the  assignor.    And  by  the  statute  of  1835/ 

*  Chit  PL  2.  •  1  Chit,  PL  17.  4  How.  Pr.  B.  63. 

*  2  Black.  Com.  442,  *  8  T.  B.  695. 

*  2  B.  S.  (3d  Ed.)  p.  445. 
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if  there  were  no  executors,  or  the  executors  had  no 
interest,  or  re^ed  to  prosecute,  the  action  might  be 
in  the  name  of  the  assignee. 

In  equity  the  rule  was  directly  the  reverse.  CJourts 
of  equity  allowed  and  protected  assignments,  and  the 
assignee,  in  whom  was  vested  the  equitable  interest 
and  right  of  property  in  the  contract,  was  the  proper 
person  to  avail  himself  of  the  remedy.*  The  assignor 
was  neHher  a  necessary  nor  a  proper  party  plaintiffi 
Or,  as  has  been  well  stated,  '^  if  the  assignee  sues  at 
law  he  is  turned  out  of  court,  and  if  the  assignor  sues 
in  equity  he  is  turned  out  also  « 

Mecil  party  in  interest  must  he  pUiiiUiff. — The 
Code  of  Procedure  has  adopted,  with  slight  modifi- 
cations, the  rule  in  relation  to  parties  wUch  has 
heretofore  obtained  in  courts  of  equity.  With  the 
exceptions  mentioned  in  §  113,  the  suit  must  be  pro- 
secuted in  all  cases  in  the  name  of  the  party  in 
interest,  and  the  rule  which  has  prevailed  in  equity, 
with  these  modifications,  may  be  very  safely  applied." 
By  the  rule  in  equity  the  plaintiff  must  be,  at  the 
time  of  the  commencement  of  the  suit,  immediately 
interested  in  the  subject  matter  of  it,  and  the  suit 
could  not  be  prosecuted  in  the  name  of  a  mere  nominal 
plainti£^  as  might  have  been  done  in  an  action  at  law, 
on  a  negotiable  promissory  note  or  bilL'  And  it 
was  a  fatal  objection,  that  some  of  the  complainants 
showed  no  right  whatever  to  partidpate  in  the  relief 
sought^ 

>  5  Paige,  Ch.  R.  539,  6  Id.  598, 7  Id.  21. 
'  Wallace  v.  Eaton,  5  How.  Pr.  R.  99.  Report  of  Com.  123 
and  124. 
'  Monell,  Pr.  20.  '2  Sand.  Ch.  B.  183. 
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A  right  of  action  for  a  tort  is  not  assignable/ 
And  no  action  can  be  maintained  npon  it  in  the  name 
of  the  assignee.  This  was  held  otherwise  at  a  Gene- 
ral Term  in  the  fifth  district,  and  subsequently  at  a 
Special  Term  in  the  same  district,*  but  the  amend- 
ment  of  1851  to  section  111  of  the  Code  now  de- 
clares that  ^^this  section  shall  not  be  deemed  to 
authorize  the  assignment  of  a  thing  in  action  not 
arising  out  of  contract."  But  although  the  mere 
right  of  action  for  a  tort  is  not  assignable,  yet  after 
the  conversion  of  a  chattel,  the  owner  may  sell  the 
chattel  itself,  so  as  to  give  the  purchaser  a  right  to 
maintain  an  action  on  a  demand  for  it  made  by  him 
and  reftisal  to  give  it  up.* 

In  all  cases,  however,  other  than  those  of  torts, 
where  the  contract  has  been  assigned,  the  action 
must  be  brought  in  the  name  of  the  assignee.  Thus 
where  a  bank  sued  on  a  draft  payable  to  the  order  of 
its  cashier,  and  the  complaint  alleged  that  it  was 
delivered  to  the  said  cashier  "  for  the  said  bank,"  it 
was  held  on  demurrer  that  the  complaint  was  good, 
and  the  suit  was  properly  instituted  in  the  name  of 
the  bank.^ 

Substitution  of  partiea  plaintiff. — ^If  the  contract 
is  assigned  after  the  action  is  commenced,  the  action 
must  be  continued  in  the  name  of  the  original 
party,  unless  the  court  allows  the  person  to  whom 
the  transfer  is  made  to  be  substituted**     So  also. 


'  1  Pet.  U.  S.  B.  183.    ^  Com.  298. 

'  Kellogg  V.  Charoh,  3  C.  R.  53.     '  Per  Hoyt  J.    2  Com.  293. 

'  4  How.  Ft.  B.  64.  '  §  121  Am.  Code, 
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too,  in  case  of  any  other  transfer  of  interest  after 
commencement  of  suit,  or  in  case  of  deatli,  marriage,  or 
other  disability,  the  court  will  allow  the  action  to  be 
continued  by  or  against  the  plaintiff's  representative, 
or  successor  in  interest/  It  must,  however,  in  case 
of  the  death  of  a  party,  be  a  cause  of  action  which 
ev/rvivee  in  order  to  authorize  the  court  to  allow  it  to 
be  contmued  by  the  representative.'  By  statute,  ac- 
tions for  injuries  to  the  property,  rights,  and  interests 
of  another  survive  in  the  same  manner  as  actions 
on  contract,  except,  however,  actions  for  slander, 
libel,  assault  and  battery,  and  other  injuries  to  the 
person/  In  these  cases  last  mentioned,  the  cause  of 
action  dies  with  the  person,  and  leave  cannot  be 
granted  to  the  executor  or  administrator  to  continue 
it,  unless  in  the  one  case  of  injury  to  the  person,  as 
provided  by  the  statute  of  1847/  Where  a  party 
prosecuting  an  action  for  such  an  injury  dies  pending 
the  suit,  the  court  will  doubtless  allow  it  to  be  con- 
tinued by  his  personal  representative  under  this  sec- 
tion of  the  Code.  The  suit,  however,  must  have  been 
actually  commenced  by  the  service  of  the  summons 
before  it  can  be  revived  on  the  death  of  a  party.* 

The  term  "  successor  in  interest,''  does  not  include 
the  people  when  they  claim  lands  by  escheat/  And 
therefore  it  would  not  be  proper  for  the  court  on 
motion  to  allow  the  people  to  be  made  a  party  in  an 
ejectment  suit  on  the  death  of  a  plaintiff. 

A  party  claiming  to  be  substituted  must  show 


*  4  How.  Pr.  R.  358.  *  3  How.  Pr.  R.  385. 
'  2  R.  S.  (3rd  ed.)  543,  §  1  and  2. 

^  Chap.  450,  page  575)  Laws  1847. 

•  3  Code  R.  139.  •  4  How.  Pr.  329. 
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who  is  the  saccessor.    He  must  make  out  a  prima 
fade  case  before  the  right  attaches.* 

The  substitution  has  been  refused  to  be  made  in  a 
suit  pending  before  the  Code  took  effect,  for  the  rea- 
son that  the  provision  as  to  such  suits  was  unconsti- 
tutional.' Also,  where  the  principal  object  of  the 
substitution  is  to  make  the  original  plaintiff  a  wilr 
ness.' 

The  "  successor  in  interest,'*  in  case  of  a  transfer, 
or  assignment,  is  the  person  acquiring  the  title  or 
property.  The  "  representative''  is  the  administrator 
or  executor  in  suits  which  would  be  properly  brought 
by  them,  and  the  heir  in  actions  concerning  the 
realty,  as  for  example  an  action  for  an  injunction  to 
stay  waste,  for  the  recovery  of  real  estate,  <fcc.  &c.* 

As  to  the  joinder  of  plaintiffs. — ^The  court  provides 

that, 

» 

^^  All  persons  having  an  interest  in  the  subject  of  the  actton, 
and  in  obtaining  the  relief  demanded,  may  be  joined  as 
plaintiffs,  except  as  otherwise  provided  in  this  title."* 

And  again : 

"  Of  the  parties  to  the  action,  those  who  are  united  in  in- 
terest must  be  joined  as  plainti&  or  defendants ;  but  if  the 
consent  of  any  one  who  should  have  been  joined  as  plaintiff 
cannot  be  obtained,  he  may  be  made  a  defendant,  the  rea- 
son thereof  being  stated  in  the  complaint ;  and  when  the 
question  is  one  of  a  common  or  general  interest  of  many 
persons,  or  when  the  parties  are  very  numerous,  and  it 
may  be  impracticable  to  bring  them  all  before  the  court, 

*  4  How.  Pr.  R.  829.    1  Denio,  60.  *  6  How.  Pr.  369. 

'  6  id.  220.         *  See  Waldorph  v.  Sartle,  4  How.  Pr.  K.  358. 
*ir  ll7i  Am.  Code. 
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one  or  more  may  sue  or  defend  for  the  benefit  of  the 
whole."* 

And  again: 

"  The  court  may  determine  any  controversy  between  the 
parties  before  it  when  it  can  be  done  without  prejudice  to 
the  rights  of  others,  or  by  saying  their  rights,  but  when  a 
complete  determination  of  the  controversy  cannot  be  had 
without  the  presence  of  other  parties,  the  court  may  cause 
them  to  be  bl*ought  in,"  &c.' 

It  was  said  by  Justice  Mason,  in  the  case  of  Wal- 
lace V,  Eaton,  and  others,'  that  the  section  last  above 
qnoted  was  the  controlling  section  in  determining 
whether  a  demurrer  for  want  of  proper  parties  would 
lie.*  "  If  the  court,"  he  says,  "  can  determine  the  con- 
troversy before  it  without  prejudice  to  the  rights  of 
others,  or  by  saving  their  rights,  then  a  demurrer 
for  non-joinder  of  such  parties  is  not  well  taken. 
If,  on  the  contrary,  a  complete  determination  of 
the  controversies  cannot  be  had  without  the 
presence  of  other  pailies,  then  the  demurrer  is 
weU  taken,  and  the  court  should  order  them  to  be 
brought  in  by  amendments  of  the  pleadings."  The 
same  Justice  quotes  from  the  remarks  of  the  Com- 
missioners on  this  subject,  as  indicating  a  rule  of  con- 
struction of  these  sections,  as  follows :  "  We  have  in- 
tended to  leave  snitors  very  much  at  liberty  to  choose 
whom  to  make  defendants^  and  whona  to  join  as  plain- 
tiffs.   No  person  can  be  affected  by  a  judgment  bnt 


*  IT  119,  Am.  Code.  '  Part  of  §  122,  Am.  Code. 

'  5  How.  Fr.  B.  99.  *  See  post,  ehap.  Tii.  section  2. 
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a  party  or  one  who  claims  under  him.  This  rule  will 
make  the  plaintiff  bring  in  all  the  parties  whom  1m 
wishes  ix>  affect.  The  judgment,  as  we  have  seen  by 
section  161  (now  section  274),  can  be  given  for  or 
against  any  one  or  more  of  the  plaintiflfe  or  defend- 
ants. 

It  must  be  evidftit,  however,  that  so  loose  a  rule  of 
construction  as  seems  to  be  indicated  by  these  re^ 
marks,  cannot  be  correctly  or  safely  applied  as  a 
general  rule.  If,  indeed,  this  explanation  of  the  Com- 
missioners is  entitled  to  any  weight  in  the  construc- 
tion of  the  statute,  it  should  be  taken  in  connexion 
with  what  was  said  by  them,  to  be  one  of  the 
three  njain  purposes  in  view,  namely :  "  To  require 
the  presence  of  such  parties  as  are  necessary  to  make 
an  end  of  the  controversy  ;"*  in  other  words,  that  the 
necessary  parties,  at  all  events,  must  be  before  the 
court,  and  by  allowing  a  demurrer  for  a  defect  of 
parties,  this  view  of  the  subject  is  confirmed. 

The  rules  prescribed  and  re-organized  by  the 
Supreme  Court  of  the  United  States  for  the  practice 
in  equity  cases  are  similar  in  many  respects  to  these 
provisions  of  the  Code.  It  is  held  in  that  Court  that 
as  a  general  rule  all  persons  in  interest  must  be  made 
parties  before  a  decree,  but  no  one  need  be  made  a 
party  against  whom,  if  brought  to  a  hearing,  there 
can  be  no  decree.*  No  one  need  be  made  h  party- 
complainant  in  whom  there  exists  no  interest,  and  no 
one  a  party  defendant,  from  whom  nothing  is  de- 
manded.'    AU  persons  materially  interested  in  the 

^  Rep.  of  Com.  p.  121. 

•  Sum.  173,  9  Wheat.  733,  1  Gal.  371. 

•  6  Wheat.  560, 5  CJom.  173,  1  Pet.  299, 1  Waah.  617. 
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matter  of  a  bill,  as  plaintiffii  or  defendants,  ought  to 
be  made  parties  to  it,  however  numerous  they  may 
be ;  but  there  are  exceptions  to  the  rule/  and  it  should 
be  restricted  to  parties  whose  interests  are  in  the 
issue  and  to  be  affected  by  the  decree.*  If  the  com- 
plainant omits  to  bring  before  the  court  the  proper 
parties,  the  objection  is  taken  by  demurrer,  if  it  ap- 
pear upon  the  face  of  the  biU,  otherwise  by  plea  or 
answer ;'  but  if  the  parties  are  very  numerous,  and  it 
is  difficult  to  bring  them  all  in,  or  the  question  is  of 
general  interest,  and  a  few  may  sue  for  the  whole, 
then  the  plea  of  want  of  proper  parties  will  not  be 
sustained,  but  the  other  parties  may  afterwards  come 
in  and  have  a  rehearing/ 

These  are  general  and  well  settled  rules  of  equity 
and  jurisprudence,  and  there  can  be  little  doubt  that 
they  are  properly  applicable  to  the  system  under  the 
code.  Most  of  them  have  been  repeatedly  recognized 
and  acted  upon  by  the  courts  of  this  state/  It  is  laid 
down  as  the  most  general  principle  in  relation  to  par- 
ties to  suits  in  equity,  that  every  p^eon  who  is  at  all 
mtereetedm  theeveni  ofasuU^wneoessa/rytothereUef^ 
fmist  be  a  party ^  in  order  to  enable  the  Court  to  settle 
the  righte  of  all  and  make  a  complete  and  definite  decree 
upon  the  merits.*  All  persons  who  are  entitled  to  any 
share  of  a  fund  are  necessary  parties  to  a  bill  for  an  ac- 
count and  distribution  of  it.^  All  persons  having  a 
joint  and  common  interest  in  the  relief  sought  must 

*  2  Mason,  187.  •  1  Pet.  299  &  306.  •  13  Pet.  360. 

*  2  Mason,  181.  2  Pet.,  482,  also  rules  47  and  48. 

*  1  John.  Ch.  B.  437.  id.  344. 1  Barb.  Ch.  B.  59. 

*  9  John.  B.  442.  2  Paige  278.  a. Com.  537.  4  ib.  682.  9  id.  321. 
'  1  Paige  517.  2  id.  280.  6  How.  Pr.  B.  379. 
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be  made  parties  either  as  plainti&  or  defendants ;'  and 
all  persons  who  are  entitled  to  litigate  the  same  ques- 
tions are  necessary  parties  to  a  suit  to  determine  them/ 
Where  it  is  apparent  from  the  biU  that  there  are  par- 
ties who  ought  to  have  been  made  plaintiflfe  the  de- 
fendant may  demur ;  otherwise  the  objection  can  be 
taken  by  answer." 

It  seems,  therefore,  that  the  above  sections  of  the 
Code  are  but  re-enactments  substantially  of  the  old 
equity  rules  relative  to  parties,  and  extending  these 
rules*  to  actions  at  law.  The  words  in  Sec,  117,  "All 
persons  having  an  interest  in  the  subject  of  the  action, 
and  in  obtaining  the  relief  demanded,  may  join  as 
plaintiffs,  &c.,^  it  is  said  will  be  construed  must  join!' 
Such,  it  seems,  was  the  old  chancery  rule,*  which  ab- 
solutely required  all  persons  having  a  joint  interest  in 
the  subject  matter,  and  in  obtaining  the  relief  sought, 
to  join/  And  where  several  persons  had  a  commmi 
interest  arising  out  of  the  same  transaction,  though 
their  interest  was  not  joint,  they  might  join  as  complain- 
ants in  one  suit/  As,  if  the  waters  of  a  stream  were 
diverted  to  the  common  injury  of  the  mills  below, 
the  owners  of  the  mills,  though  their  titles  were  seve- 
ral, might  properly  unite  in  one  bill  for  an  injunc- 
tion/ Though  persons  having  adveree  or  conflicting 
interests  in  the  subject  of  litigation,  should  not  join 
as  complainants/     When  it  is  said,  therefore,  that 


•  11  Paige,  321.  *  2  Paige,  878.  3  Barb.  Ch.  R.  625. 

•  2  Paige,  280.  3  Id.  222.  Sel.  port.  chap.  vii.  sec.  2. 

•  Monell,  Pr.  13.  *  See  cases  aboYe  cited. 

•  See  also  9  Paige,  627.      '  3  Paige,  222.     *  3  Paige,  577. 

•  9  Paige,  255.  3  Barb.  Ch.  R.  397. 
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the  word   "may"  in  the. statute  will  be  construed 
"  must,"  it  is  presumed  nothing  more  is  meant  than 
the  application  of  the  old  equity  rule  of  pleading, 
namely,  that   all    persons  having  a  joiifvt   as  well 
as  common  interest  in  "  the  subject  of  the  action, 
and  in  obtaining  the  relief  demanded,"  are  necessary 
parties,  and  tmist  join  as  plaintiflfe,  except  as  other- 
wise provided  in  title  three  of  the  Code.    Persons 
having  a  common^  though  not  a  joint  interest,  are 
proper  parties,  and  may  join ;  but  where  the  interests 
in  the  subject  of  the  litigation  are  adverse  or  conflict- 
ing, they  cannot  join   as  plaintiffe.      Section   119 
above  quoted,^  seems  to  confirm  this  view,  by  enact- 
ing, that  "  those  who  are  united  in  interest  must  be 
joined  as  plaintiffs ;"  that  is,  are  necessary  parties, 
except  in  the  case  mentioned  in  the  same  section, 
where  any  of  them  will  not  consent,  in  which  case 
they  may  be  made  defendants ;  or,  as  the  rule  was 
established  in  equity,  they  must  (unless  under  special 
circumstances)  be  made  defendants.* 

The  rule,  however,  that  persons  having  a  common 
though  not  a  joint  interest ;  or,  as  it  is  more  broadly 
expressed  in  the  Code,  "  all  persons  licwing  an  interest 
in  the  subject  of  the  action  and  obtaining  the  relief 
sought,"  are  proper  parties,  and  mmj  join,  is  not  to  be 
understood  literally  as  allowing  in  all  cases  two  or  more 
persons,  having  separate  causes  of  action  against  the 
same  defendant,  though  arising  out  of  the  same  trans- 
action, to  unite  and  pursue  their  remedies  in  one  action.' 


*  Ante  page  87.  •  2  Paige  16, 11  id.,  49  id.,  321. 

'  As  to  plaintiffs  in  an  action  of  ejectment,  see  2  R.  S.  (3  £d.) 
p.  401,  §11. 
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It  Has  been  well  said  tliat  there  is  a  class  of  cdlses 
where  it  is  not  proper,  under  the  Code,  to  join  persons' 
as  plainti£&  who  may  have  a  common  mtereat  in  the 
subject  matter  of  the  suit.  In  actions  that  were  for- 
merly denominated  ex  delicto^ — ^for  injuries  to  the 
person,  as  slander,  battery,  .or  false  imprisonment, 
several  persons  cannot  sue  jointly ;  each  must  bring 
a  separate  action,  except  in  cases  of  slander  of  title, 
and  of  words  spoken  of  partners  in  respect  of  their 
trade.'  Hence,  though  the  battery  or  false  imprison- 
ment be  of  two  or  more  persons  at  the  same  time, 
they  must  bring  separate  actions.  They  are  not 
"  united  in  interest,"  though  the  cause  of  action  arose 
at  the  same  time  and  grew  out  of  the  same  trespass.' 
The  "  common  interest,^  it  would  seem,  which  would 
authorize  parties,  who  might  maintain  separate  actions, 
to  join  in  brining  a  single  action,  must  be  a  common 
interest  in  obtaining  exactly  the  same  measure  and 
kind  of  relief.  There  must  be  one  distinct  general 
right,  a  community  of  interest,  not  merely  in  the 
subject  matter  involved,  but  also  in  the  relief  de- 
manded. Thus,  a  slander  uttered  of  two  persons 
jointly,  cannot  enable  them  jointly  to  sue,  because 
each  demands  his  separate  damages,  and  the  measure 
of  damages  might  not  be  the  same.  There  would 
have  to  be  in  effect  two  verdicts  and  two  judgments 
in  the  same  suit 

It  has,  indeed,  been  laid  down  in  a  late  case,'  as  a 
general  principle  in  equity,  subject,  however,  to  many 
exceptions,  that  several  persons  having  distinct  and 

■■       I  I        I  ■  I  .      <m.  III!  ■        ■    . 

*  1  Chit  PL  74.  '  MoneU  Pr.  74. 

'  Murray  v.  tlay,  1  Barb.  Ch.  B.  59. 
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iB4ep6ndent  claims  to  relief  against  a  defendant  can- 
not join  in  a  suit  for  the  separate  relief  of  each,  nor 
can  a  single  complainant,  having  distinct  and  inde- 
pendent claims  to  relief,  against  two  or  more  personb, 
severally,  join  them  as  defendants.  In  that  case  it 
was  held  that  a  prayer  by  several  complainants  for  a 
pei'petual  injnncticm  to  restrain  a  nuisance  might  be 
made,  but  not  for  an  account,  i&c,  of  damages,  seve- 
rally sustained  by  them.  So  in  the  late  case  of  Peck 
V.  Elder,  it  was  held  that  persons  owning  separate 
tenements,  affected  by  the  same  nuisance,  might  join 
as  complainants." 

Upon  the  same  principle  is  the  case  cited  above, 
where  separate  mill  owners  were  held  to  be  properly 
united  in  a  bill  for  an  injunction,  for  diverting  the 
stream  to  the  common  injury  of  all.'  And  the  rule 
seems  to  be  that  while  several  ^complainants  cannot 
demand  by  one  bill  several  matters  of  relief  per- 
fectly distinct  and  unconnected,  nor  enforce  joint  and 
separate  demands  against  the  same  defendant,  yet 
where  one  general  right  is  claimed  by  the  bill,  the 
objection  of  improper  parties  cannot  be  maintained.' 

Several  persons  cannot  join  their  several  rights  in 
an  action  to  recover  specific,  real,  or  personal  pro- 
perty.* Two  persons  avowing  that  the  title  is  in  the 
one  or  the  other,  and  each  contending  that  it  is  in 
himself  cannot  join,*  nor  can  a  person  join  with  him 


^  3  Sand.  126,  and  eases  cited  on  page  131. 

*  Hop.  416,  3  Paige,  577. 

'  Halst  Eq.  168.     20  Pick.  328. 

*  B.  Ch.  P.  54.    2  Sannd.  PL  and  £v.   part  2d.    5th  Am. 
Ed.  769. 

*  1  Turn.  107. 
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as  co-plaintiff,  another  who  has  no  interest  in  the  re- 
lief  demanded/  When  real  estate  is  sold  in  lots  and 
purchased  by  different  persons,  they  cannot  be  joined 
in  one  bill  praying  for  a  specific  performance.  The 
contract  being  distinct,  a  separate  snit  should  be 
brought  against  each.'  But  in  such  case,  query,  if 
under  the  Code^  the  purchasers  cannot  join  in  de- 
manding a  specific  performance  on  the  part  of  the 
vendor  ? 

The  provision  in  the  Code  that  if  the  consent  of  a 
necessary  party  or  plaintiff  cannot  be  obtained,  he 
must  be  made  defendant,  the  reason  being  stated  in 
the  complaint,  is  also  but  a  re-enactment  of  a  well 
established  rule  in  equity.*  So  also  of  the  provision 
in  the  same  section  that  where  the  question  is  one  of 
a  common  or  general  interest  of  many  persons,  or 
where  the  parties  are  very  numerous,  and  it  may 
be  impracticable  to  bring  them  all  before  the  court, 
one  or  more  may  sue  or  defend  for  the  benefit  of  the 
whole*. 

The  provision  in  section  122  is  also  designed  to 
conform  the  practice  of  making  parties  more  closely 
to  the  equity  system,  and  it  is  precisely  the  equity  rule, 
namely,  that  "  the  court  may  determine  any  contro- 
versy between  the*  parties  before  it,' when  it  can  be 
done  without  prejudice  to  the  rights  of  others,  or  by 
saving  their  rights ;  but  when  a  complete  determination 
of  the  controversy  cannot  be  had  without  the  presence 
of  other  parties,  the  court  must  cause  them  to  be 
brought  in,'' 

'  2  Russ  242. 

•  1  Mad.  C.  R.  85.  *  10  Paige,  288,  Am.  Code,  §  119. 

*  2  Barb.  Ch.  362.  11  Conn.  R.  112.     9  Cow.  230.     2  Mason 
181.     Lube  Eq.  251.  2  Pet.  482. 
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An  objection  for  want  of  proper  parties  taken  at 
the  hearing,  it  was  said,  ought  not  to  prevail  except 
in  very  strong  cases,  and  where  the  court  perceives 
that  a  necessary  and  iudispensable  party  is  wanting/ 
Where  an  objection  is  made  for  want  of  parties  the 
court  gives  leave  to  amend  and  make  proper  parties,* 
unless  where  the  objection  has  been  taken  by  the  de- 
fendant, in  his  answer,  and  the  complainant  neglects 
to  make  the  proper  parties  until  the  hearing.  In  such 
case  the  court  will  dismiss  the  bill,  or  in  its  discretion 
order  the  proper  parties  to  be  brought  in.*  The  po- 
licy indicated  by  the  code*  is  to  allow  an  amendment 
in  all  cases,  by  ordering  the  proper  parties  to  be 
brought  in  at  the  hearing,  on  such  terms  as  may  be 
prescribed.*  An  amendment,  however,  by  adding  or 
striking  out  the  names  of  parties,  it  is  said,  cannot  be 
made  without  leave  of  the  court.*  Therefore  it  ap- 
pears that  on  a  demurrer  for  want  of  parties,  or  an 
answer  settiug  up  such  an  objection,  if  the  plaintiff 
has  not  succeeded  in  making  such  parties  as  will  enar 
ble  the  court  to  determine  the  controversy,  without 
prejudice  to  the  rights  of  others',  or  by  saving  their 
rights,'  he  must  either  dismiss  his  complaint  and  com- 
mence anew,  or  apply  on  motion  to  the  court  for  leave 
to  amend  by  adding  the  proper  parties. 

The  executor  or  administrator  of  a  deceased  part- 


*  1  Pet.  11.  S.  R.  299,  306.    »  4  Wash.  202.  3  McLean,  104. 

*  4  Paige,  75.  7  Barb.  S.  C.  R.  221.  1  Pet.  138,  139. 

*  §§  122,  173. 

*  Per  Willard  Justice,  Vandeworker  v,  Vandeworkeri  7  Barb. 
221. 

*  Rand,  agt  Spear,  5  How.  142.  id.  99. 
'  5  How.  Pr.  R.  99. 
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ner  or  joint  contractor  may  unite  with  the  survivor 
in  prosecuting  an  action  on  a  joint  contract  ;*  or,  it  is 
presumed,  if  he  refuses  to  join,  may  be  made  a  de- 
fendant under  section  119. 

Committeea  of  Ijwnatics  andpereone  svmg  in  a  re- 
presentati/ve  capacity. — ^The  Code  has  also  very  nearly 
adopted  the  equity  rule  as  to  parties  in  cases  of  trus- 
teeship. Section  111,  that  every  action  must  be  pro- 
secuted in  the  name  of  the  real  p^rty  in  interest,  is 
made  subject  to  the  provisions  of  section  113,  consti- 
tuting the  exceptions  to  the  general  rule.  This  latter 
section  has  reference  to  three  classes  of  persons :  Ist. 
Executors  and  administrators ;  2d.  Trustees  of  an 
express  trust ;  and  3d.  A  person  expressly  authorized 
by  statute  to  sue ;  and  reads  as  follows : 

^^  An  executor  or  administrator,  a  trustee  of  an  ex- 
press trust,  or  a  person  expressly  authorized  to  sue  by 
statute,  may  sue  without  joining  with  him  the  person 
for  whose  benefit  the  action  is  prosecuted.  A  trustee  of  an 
express  trust  within  the  meaning  of  this  section  shaU  ie 
construed  to  include  a  person  with  whom^  or  in  whose  name, 
a  contract  is  made  for  the  "benefit  of  anKotherP 

Mxpress  t/tuste. — ^Before  the  amendment  of  this 
section,  indicated  by  the  words  in  italics,  it  was 
doubted  whether  the  words  "  express  trusts''  did  not 
refer  solely  to  trusts  of  land  authorized  by  the  re- 
vised statutes,  and  which  in  the  statutes  are  termed 
"  express  trusts."  In  the  case  of  Grinnell  v.  Schmidt,* 
in  the  N.  Y.  Superior  Court,  it  was  held  that  the 
words  should  not  receive  this  restricted  meaning. 

'  Bep.  Com.  on  Code,  126.  '  2  Sand,  f  06. 
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J1J8TIGB  Mabok,  in  the  opinion  delivered  in  that  case, 
after  consideration  with  his  associates,  says :  "  They 
are  capable  of  a  more  extensive  signification,  so  as  to 
include  all  contracts  in  -which  one  person  acts  in 
trust  for,  or  in  behalf  of,  another.  Of  this  kind  are 
contracts  made  by  factors  and  other  mercantile 
agents  who  act  in  their  own  names  for  the  benefit  of, 
and  without  disclosing,  their  principals."  It  was  also 
said  in  that  case  that  the  plainti£&  (the  factors)  were 
"  the  proper  and  the  (rnhf  proper  persons  to  bring 
the  action  f  thus  intimating  that  the  word  "  may'' 
was  to  be  construed  "  must,"  a  decision  in  some  re- 
spects adverse  to  the  case  of  Van  Buren  v.  Cockburn, 
supra." ' 

A  similar  decision  waa  made  by  the  Supreme 
Court,  at  General  Term,  in  Erickson  v.  Compton,* 
wherein  it  was  held  that  it  was  proper  for  a  principal 
to  sue  in  his  own  name,  on  a  contract  made  by  an 
agent  in  the  agent's  own  name,  but  of  which  the 
principal  was  sole  owner.  It  was  said,  however,  that 
the  Code,  in  abolishing  the  common  law  rule  in  re- 
gard to  parties  in  such  case,  conferred  upon  the 
principal  the  right  to  sue  in  his  own  name,  or  in  the 
name  of  the  agent,  at  his  election.' 

It  was  held  also  in  Grinnell  v,  Schmidt,  that  sec- 
tion 111  of  the  Code  which  provides  that  every 
action  must  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  &c.,  was  but  a  statutory  enact- 
ment of  the  rule  respecting  parties  which  has  always 
prevailed  in  courts  of  equity,  and  the  court  w»a 

•  2  Code,  R.  63.  '  6  How.  Pr.  R.  471,  General  Term,  7th 

District.  '  Per  T.  R.  Strong,  J. 
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bound  in  its  application  to  adopt,  as  far  as  practi- 
cable, those  principles  which  have  been  found  to  be 
best  suited  to  advance  the  ends  of  justice.  Accord- 
ing to  these  principles,  as  we  have  seen,*  the  com-: 
mittee  of  a  lunatic  might  prosecute  a  suit  in  equity 
to  avoid  the  acts  of  the  lunatic,  to  obtain  payment 
of  a  debt,  &c.,  &c.,  without  joining  the  lunatic,  and 
therefore  independent  of  the  statute  of  1845,*  the 
Code,  if  this  interpretation  is  correct,  confers  power 
upon  the  committee  to  do  the  sama.  Whether  the 
words  "  express  trust"  may  be  construed  in  such  a 
manner  as  to  authorize  the  committee  to  prosecute 
an  action  concerning  the  real  property  of  the  lunatic 
without  joining  him  may  be  doubted,  but  it  by  no 
means  follows  that  such  actions  must  be  brought  in 
the  name  of  the  lunatic  alone.'  On  the  contrary,  the 
rule  applicable  to  parties  under  the  equity  system 
would  undoubtedly  apply  to  such  cases,  and  the 
committee,  if  not  a  necessary,  would  at  least  be  a  pro- 
per party  to  the  complaint,*  as  the  complaint  of  the 
lunatic  in  the  names  of  both. 

Similar  rules  also  would  apply  as  to  the  appear- 
ance of  a  lunatic  defendant.*  He  is,  perhaps,  a  neces- 
sary party  in  actions  concerning  his  realty,  and  may 


*  Ante  page  96.  •  2  K.  S.  (3d  ed.)  115,  §  7. 

'  In  the  note  to  §  113  in  Yoorhies'  ed.  of  the  Code,  it  is  inti- 
mated that  such  actions  must  still  he  hrought  in  the  name  of  the 
lunatic. 

*  3  Barh.  Ch.  R.  24.     7  John.  Ch.  R.  139. 

*  It  is  held  hjr  the  U.  S.  Supreme  Court  that  a  lunatic  must  be  a 
party  ;  and  if  he  has  a  committee,  the  committee  must  answer  for 
him  ;  if  ho  has  none,  the  court  will  appoint  a  guardian  to  answer. 
4  Wash.  202. 
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be,  under  the  Code,  properly  joined  with  the  com- 
mittee in  all  cases  ;  the  committee  as,  of  course,  putting 
in  the  answer  of  the  lunatic  as  his  guardian.' 

As  to  other  trustees  and  cestui  que  trusts^  simi- 
lar rules  will  apply.  It  was  long  the  practice  in 
Chancery,  when  a  trustee  commenced  a  suit,  to  re- 
quire the  cestui  que  trust  to  be  made  a  party,  other- 
wise it  was  said  the  latter  would  neither  obtain  relief 
nor  be  bound  by  it."  Still  the  rule  was  not  impera- 
tive. And  when  the  cestui  que  trust  filed  a  case  (ex- 
cept against  the  trustee),  both  ought  always  to  be 
joined  as  parties.  Where  the  action  is  to  remove  the 
trustee,  or  for  an  account,  &c.,  all  the  cestui  que  trusts 
interested  in  the  estate  must  join.  A  married  woman 
in  such  case  must  sue  alone  by  next  friend,  making 
her  husband  a  party  defendant."  A  mere  nominal 
trustee  could  not  bring  a  suit  in  equity  in  his  own 
name,  but  the  cesi/ai  que  ti^st  must  join.*  But 
trustees  of  real  estate,  for  the  payment  of  debts  or 
legacies,  might  sustain  a  suit,  either  as  plaintiflfe  or 
defendants,  without  bringing  before  the  court  the 
creditors  or  legatees  for  whom  they  were  trustees." 
So  assignees,  or  other  trustees  of  a  fund,  for  the  benefit 
of  creditors,  might  sue  for  the  protection  of  the  fund, 
or  the  collection  of  part  of  it,  without  making  the 
cestui  que  trusts  parties."  But  though  the  cestui 
que  tnist  was  not  in  such  cases  a  necessary  party,  still 
he  might  be  properly  joined  in  actions  prosecuted 

•  C.  R    N.   8.  309,  6  Paige,  237,  2  John  Ch.  242. 
'  See  Ed.  on  Parties,  158,  and  oases  cited. 

•  6  Barb.  C.  K.  §  403.  *  2  John.  Ch.  R.  38. 

•  Mitt.  PL  174.  •  Barb.  Ch.  R.  254,  4  Paige,  23. 
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for  the  benefit  of  liis  efitate.*  It  is  scarcely  to  be 
supposed  that  the  Code  designed  to  change  the  equity 
rule  in  this  respect,  or  do  anything  more  than  cvuAhch 
rize  a  trustee  of  an  express  trust  to  sue  alone,  per- 
mitting him,  however,  to  join  the  cestui  que  ti^ust  in 
actions  profecuted  for  the  benefit  of  the  estate. 
What  was  said  in  the  case  of  Grinnell  "o.  Schmidt, 
above  alluded  to,  though  intimating  that  the  word 
"  may"  was  to  be  construed  "  must,"  was  a  mere 
dictum,  and  was  not  necessary  to  the  decision  of  the 
case.  That  the  agent  or  trustee  in  that  case  was  the 
"  (yrJ/y  proper  person  to  bring  the  action,"  does  not 
necessarily  mean,  that  the  person  for  whose  benefit 
the  action  is  really  prosecuted,  might  not  also  be  a 
party, 

Mcecutors  cmd  Admimsbratore  are  also  autho- 
rized by  the  Code  to  sue  and  be  sued  without  joining 
the  persons  for  whose  benefit  the  action  is  prosecuted. 
This,  of  course,  relates  only  to  actions  concerning  the 
personal  property,  and  actions  for  wrongs  to  the  de- 
ceased specified  by  statute.  The  executor  or  admin- 
istrator has  nothing  to  do  with  the  real  estate  of  the 
deceased ;  and  actions  concerning  it,  should  now,  as 
before  the  Code,  be  brought  by  the  heir  or  devisee 
in  whom  the  title  vests.  In  an  action  to  recover  the 
possession  of,  or  to  determine  any  claim  to  real  estate, 
the  heir,  and  not  the  executor,  is  the  representative 
of  the  deceased,  and  the  only  proper  person  to  con- 
tinue such  action.  Though  in  an  action  to  foreclose 
a  mortgage,  the  executor,  and  not  the  heir,  is  the 
proper  party  plaintiff — ^the  mortgage  being  assets  in 

*  Paige  20,  3  Edw.  175. 
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the  hands  of  the  executor ;  in  such  a  case,  the  heir  is 
a  proper  party  defendant/  And  an  action  for  the 
breach  of  the  covenant  of  seidn  or  against  incum- 
brances, accrues  to  the  personal  representatives,  and 
must  be  by  the  executor,  and  not  by  the  heir."  But 
an  action  on  a  cQv^^nimt  which  runs  with  the  land, 
such  as  a  lessor's  covt^nfioit  to  repair  damages  by  fire,' 
a  covenant  not  to  erect*  jb'i^Hiiiiags  in  front  of  the  pre- 
mises conveyed,*  a  covenSaeht/of  ^jyarranty,*  must  be 
brought  in  the  name  of  the  heir,*  ii^  being  the  real 
party  in  interest.  '  /   r . 

An  executor  or  administrator  is  not'a^ir^pOT  party 
to  a  suit  for  a  partition  of  real  estate,  nor  for  an.  jn- 
junction  to  restrain  waste,  or  trespass  to  lands,*  oi  for 
a  specific  performance  of  a  contract  made  with  de- 
ceased to  convey  lands,  <fec.,  Ac.  The  Code  does  not 
intend,  in  this  respect,  to  alter  the  rule  as  it  existed 
before. 

PeraoTia  exfpreealAf  tmffumzed  ly  statute  are  also  ex- 
cepted from  the  operation  of  section  111  of  the  Code 
and  may  still  prosecute,  notwithstanding  they  may 
not  be  the  "  real  parties  in  interest."  It  is  not  deem- 
ed necessary  to  enumerate  the  various  cases  where 
persons  are  by  statute  authorized  to  sue.  It  includes 
all  town  and  county  officers,*  supervisors,  loan  officers 
or  commissioners  of  loans  of  a  county,  county  super- 
intendents of  poor,  commissioners  of  common  schools, 
commissioners  of  highways,  trustees  of  school  dis- 


*  Ed.  on  Partios,  9.  •  4  John.  72,  10  Wend.  142. 

*  3  Denio,  284.  *  4  Paige,  510. 

*  2  John.  1  id.  395,  11  id.  122,  15  id.  497. 

*  2  B.  S.  325,  §  6. 
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tricts,  and  town  superintendents  of  common  schools.' 
It  was  said  by  Justice  Bronson,  in  supervisors  of 
Galway  v.  Stimson,'  that,  in  general,  all  public  offi- 
cers, though  not  expressly  authorized  by  statute,  have 
a  capacity  to  sue  commensurate  with  their  public 
trusts  and  duties ;  the  authority*  to  bring  all  suits 
which  the  proper  and  faithfoLcti^cliarge  of  their  offi* 
cial  duties  required,  bgflj^t  10  incident  to  their  office," 
The  Code,  however,  {seems  to  have  limited  the  right 
of  action  to  j>erdari§  "^expready  cmthyi^ized  by  statute. 
The  action  ahoaild*'not  be  merely  in  the  name  of  of- 
fice,  bu,t' 4VV^  name  of  the  officer,  Ivith  the  addition 
of  .h^T^^ri^e  of  office.*  Commissioners  of  highways, 
*  ^v^Am  the  statute,  cannot  maintain  an  action  of  tres- 
pass for  iujury  to  the  highway.'  It  has  also  been 
held  at  special  term  in  two  anonymous  cases  not  re- 
ported, that  they  cannot  maintain  an  action  against 
a  railroad  company  to  compel  such  company  to  re- 
store the  highway  to  its  former  state  of  usefulness, 
according  to  the  obligation  imposed  by  statute.* 

The  president  of  a  bank,  iucorporated  under  the 
general  banking  law,  is  authorized  by  statute  to  pro- 
secute all  actions  brought  by  or  on  behalf  of  such 
incorporation.^  It  seems  that  such  actions  may  also 
be,  and  perhaps  under  the  Code  should  properly  be, 
brought  in  the  name  of  the  bank.*    In  case  the  ac- 


•  2  R.  S.  569,  §  107.  •  4  HiU,  136. 
«  18  John.  407.  *  4  HiU,  136. 

•  25  Wend.  865.  1  Denio,  510. 

•  Per  Brown,  Justice  2d  District,  and  per  Wright,  Justice  3d 
District. 

'  Chap.  260,  laws  of  1838,  §  21. 

•  24  Wend.  345. 
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tion  be  brought  in  the  name  of  the  president,  it  should 
be  with  the  addition  of  his  title  and  the  allegation 
made  in  the  complaint  that  he  is  such  president,  and 
that  the  bank  was  organized  under  the  provision  of 
the  general  banking  act.  K  it  appear  upon  the  com- 
plaint that  the  cause  of  action  belongs  to  another,  it 
should  ako  affirmatively  appear  that  the  person  suing 
is  expressly  authorized  by  the  statute  to  bring  the 
action  instead  of  the  real  parties  in  interest. 


SECTION  m. 


OF    PARTIES   DEFENDANT. 


In  regard  to  the  defendant  in  a  civil  action  the 
Code  provides  ; — 

"  Any  person  may  be  made  a  defendant  who  has,  or  claims 
an  interest  in  the  controversy,  adverse  to  the  plaintiff,  or 
who  is  a  necessary  party  to  a  complete  determination  or 
settlement  of  the  questions  involved  therein.'" 

This  general  rule  which  the  Code  prescribes  to 
regulate  the  practice,  in  respect  to  making  parties  de- 
fendants, is,  in  effect,  a  re-enactment  of  the  equity 
rule  of  pleadings,  and  was  not  probably  intended  to 
prescribe  any  other,  or  different  principle,  than  here- 

'  Am.  Code,  §  118. 
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tofore  tested  tlie  sufficiency  of  pleadings  in  equity. 
And  first,  it  may  be  observed  that  this  section  does 
^not  mean  to  leave  the  plaintiff  at  Uberty  to  select  jiiat 
such  parties  as  he  chooses  to  affect  by  the  judgment, 
and  none  other.  If  there  are  neceseary  as  well  as 
proper  parties  to  an  action  as  plaintiflGs ;  so  too,  there 
are  necessary  as  well  as  proper  parties,  defendants. 
That  the  Code  clearly  contemplates  this,  is  apparent 
from  the  fact  that  provision  is  made  for  raising  an 
objection  either  by  demurrer  or  answer,  that  there  is 
a  "  defect  of  parties,  plaintiff  or  defendcmt.^' 

The  parties  who  are  to  be  made  defendants,  are  the 
parties  in  interest,  the  interest  involved  in  the  issue, 
and  who  necessarily  are  to  be  affected  by  the  judg- 
ment.* All  persons  concerned  in  the  demand,  or  who 
might  be  affected  by  the  relief  prayed,  and  all  persons 
entitled  to  Utigate  the  same  questions,  are  necessary 
parties  in  a  suit  to  determine  them.'  The  rule  that 
parties  in  interest,  that  is,  having  a  right  in  the  sub- 
ject matter  of  the  controversy,  which  might  be  affect- 
ed by  the  judgment,  must  be  made  parties,  though 
not  applicable  to  bills  for  discovery,  applied  generally 
to  all  suits  for  mere  relief.*  A  decree  would  not  be 
made  unless  all  the  parties  in  interest  were  before  the 
court  ;*  and  the  principle  is  just  as  applicable  now  as 
it  was  before  the  passage  of  the  Code. 

But  can  a  pJtifflder  the  Code,  after  joining 
such  parties  I  are  necessary  and  prober,  unii  wit! 
them  others,  who  have  no  legal  right  in  the  contro- 

'  Am.  Code,  §  144.     '  1  John.  ch.  344,  9, 1  Barb.  Ch.  R.  59. 

*  3  Cow.  537, 2  Puge,  278,  3  Barb.  Ch.  R.  626. 

*  1  MoCord,  CL  R.  301.  7  Conn.  R.  342. 

'  9  John.  442,  11  Paige,  438,  8  Id.  466.  7  Cranch,  72. 
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▼eisy  wliicli  may  be  affected  by  the  judgment?  It 
seems  manifest  that  he  ca&not,  if  the  objection  is  taken 
flt  the  proper  time  by  the  demnrrer  or  answer.  There. 
18  ao  proviidon  ia  the  Cod«  authoming  an  action  to 
proceed  i^gainst  a  defendant,  in  respect  to  whom 
there  is  no  legal  or  suitable  cause  c^  action.  Nor 
was  there  anything  in  the  old  j^'stem  which  au- 
thorized it.  It  is  not  right  in  any  case  to  make  a 
person  a  party  to  a  suit  unless  a  decree  can  be  obtain- 
ed against  him^  and  no  cme  is  to  be  made  a  defend- 
ant merely  to  pay  costs.^  Bills  have  been  dismissed 
on  the  ground  of  making  persons  parties  to  the  end 
that  they  may  litigate  their  own  title.'  No  person  can 
have  a  right  to  call  another  into  court  to  make  him 
contest  a  future  legal  right.'  The  commissioners  of  the 
Code  say  that  they  intend  to  leave  the  plaintiff  at  li- 
berty to  ^'  Imng  in  all  the  parties  whom  he  wishes  to 
affect,'^,  and  that  inasmuch  as  judgment  may  be  given 
for  or  againlit  any  one  or  more  of  the  plaintiflb  or  de- 
fendants, the  plaintiff  who  shall  bring  in  too  many 
parties  will  merely  encounter  the  hazard  of  paying 
costs."  That  is,  we  presume,  if  the  objection  of  too 
many  parties  is  not  taken  by  demurrer  or  answer,  it 
is  held  to  be  waived,*  and  cannot  be  raised  on  the 
trial ;  but  in  such  case  the  court  is  to  determine  which 
are  the  unnecessaiy  parties,  and  give  judgment  dis- 
miflsmg  the  complaint  as  to  them  with  costs,  while 
the  plaintiff  gets  his  relief  aa  against  jthe  other  de- 
fendants.    The  commisedoners  certainly  could  not 


'  Ed.  on  Parties,  14.  '  Id.  13. 

*  1  Bden,  520.  *  Rep.  of  Com.  125. 

Am.  Code,  §  148. 
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mean  that  the  suitor  himself  was  to  choose  whom  to 
make  defendants,  because  they  elsewhere  say  a  main 
object  has  been  ^^  to  require  the  real  party  m  interest 
to  a/ppea/r  in  court  as  evjchP^  Section  120  is  also  re- 
pugnant to  any  such  idea,  because  it  expressly  pro- 
vide a  class  of  cases  in  which  the  right  is  given  to  a 
plaintiff  to  include  several  defendants  in  the  same 
action. 

^  Persons  severally  liable  upon  the  same  obligation 
or  instrument,  including  the  parties  to  bills  of  ex- 
change and  promissory  notes,  may,  all  or  amy  of  tkem^ 
be  included  in  the  same  action,  at  the  option  of  the 
plaintiffl'^ '  It  cannot  be  doubted,  therefore,  that  an  ob- 
jection for  a  misjoinder  as  well  as  for  a  non-joinder, may 
be  taken  as  prescribed  by  the  code  by  demurrer  or  an- 
swer,' and  that,  too,  on  behalf  of  any  defendant. 
Every  defendant  has  an  interest  in  not  having  any 
persons  made  co-defendants  but  those  whom  the  na- 
ture of  tiie  case  renders  it  necessary  or  pf  oper  to  bring 
before  the  court.  Persons  who  are  not  necessary  par- 
ties cannot  bave  any  interest  in  the  matters  of  th£ 
suit,  and  when  defendants  having  an  interest  are 
united  with  defendants  having  no  interest,  if  the  fact 
appear  on  the  fiwe  of  the  complaint,  it  will  be  bad  on 
demurrer.* 

In  respect  to  section  120,  above  quoted,  it  may  be 
remarked  that  it  applies  to  'uW^^^  instruments  or  ob- 
ligations. No  distinction,  however,  is  made  between 
such  instruments  as  are  sealed,  and  such  as  are  unseal- 
ed.    Persons  severally  liable   on  such  instruments 

'  Jlep.  of  Com.  123.  ■  Am.  Code,  §  120. 

*  See  Conde  v.  Shepherd,  4  How.  Pr.  75. 

*  2  BiUB.  87.  Ed.  on  PartieB,  13.  Laport,  chap.  vii.  sec.  2. 
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miij,  aU  or  any  of  them,he  mclndedm  the  same  ac- 
tion. By  statute  the  maker  and  endorser,  drawer 
and  acceptor  of  a  promissory  note,  or  bill,  might  be 
joined ;'  and  this  provision  is  retained  by  the  section 
of  the  Code  referred  to.  That  section,  however,  goes 
farther,  and  nuJ^es  one  or  two  changes  which  it  is 
important  to  notice.  A  joint  action  at  common  law 
conld  not  be  maintained*  on  a  covenant  entered  into* 
by  two  or  more  severnHj/*  So,  if  the  contract  was 
joint  md^everalj  the  plaintiff  mnst  sue  aU  jointly  or 
each  separately,  and  conld  not  sue  two  of  three^  or 
more  of  fhe  parties.'  These  principles,  so  far  as  they 
affect  every  description  of  written  inatrament  or  ob-« 
ligation,  are  now  changed  by  section  120  o£  the  Code ; 
the  plaintiff,  at  his  option,  being  at  liberty  to  sne  any 
one,  or  more,  or  all  the  parties  so  liable*.  But  in  a 
late  case^  it  has  been  held  that  the  section  does  not 
authorize  the  joinder  of  a  person  liable  as  a  mere 
guarantor,  with  the  principal  in  a  covenant  under 
seal,  though  the  guarantee  waa  executed  on  the  same 
day,  and  on  the  same  piece  of  paper.  The  covenant 
of  the  principal,  and  the  covenant  of  the  guarantor, 
it  was  said,  are  not  the  ^^  same  obligation  or  instru- 
ment^^ within  the  meaning  of  the  Code,  and  on  a  de- 
murrer to  such  a  complaint  judgment  was  rendered 
for  the  defendant  This  differs  from  the  case  of  Enos 
V.  Thomas,'  in  which  it  was  held  that  ilie  principal  and 


•^mr- 


'  Laws  1882,  p.  489,  §  1.  1835,  p.  248. 

'  1  East.  226,  227.  '  37  R.  782. 1  Sannd.  291. 

*  DeRidder  v.  SohermerhorD|  10  Barb.  8.C.  B.  638.  Special  Term, 

per  WiLLARD,  J. 

•  4  How.  Pr.  B.  48. 
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snrety  might  properly  be  joined  in  one  action, — ^and 
aoda,  I  think,  is  doubtless  the  correct  practice  since 
the  late  amendment  to  section  167. 

It  is  improper  to  make  one  who  acts  ministerially 
a  defendant/  Nor  can  a  person  be  made  a  defend- 
ant on  the  gronnd  of  his  being  an  agent  merely/ 
Ite  assignee  of  a  judgment  is  a  necessary  party  to  a 
snit  for  a  perpetual  injunction  diereon,'  and  an  as- 
signee of  a  mortgage  may  be  made  a  defendant  in  an 
action  to  set  aside  the  mortgage  as  erroneous/  But 
a  judgment  creditor  in  a  complaint  to  set  aside  an  as- 
signment  need  not  make  aU  the  creditors  parties ;' 
though  it  would  be  otherwise  in  an  action  to  establish 
and  carry  out  the  assignment 

It  has  been  recommended  as  correct  practice,  in 
the  case  of  an  action  prosecuted  by  the  assignee  of  a 
chose  in  action,  to  make  the  assignor  defendant,*  aflber 
a  demand  pursuant  to  section  119  of  the  Code; — 
bpt  it  is  difficult  to  see  how  an  assignor,  who  has 
absolutely  transferred  his  interest,  can,  under  ordii^ 
ary  circumstances,  be  a  proper  party  to  an  action. 
It  is  clear  that  he  could  not  join  as  plaintifi^  because 
he  is  not  the  real  party  in  interest ;  and,  therefore, 
he  could  not  properly  be  made  defendant  by  virtue 
of  section  119.  An  assignee  could  not  sue  in  equity 
in  the  name  of  the  assignor ;'  nor  was  the  absolute 
assignor  of  a  chose  in  action  a  pi'oper  party  to  a  suit 

for  its  recovery/    And  it  was  never  necessary,  in  an 

'«  I  ■■  ■  ■  I  ..         111.., 

'  3  Atk.  147.        '  1  Barb.  Gh.  R.  167.        "  11  Paige,  438. 

'  NUes  T.  RandaU,  2  C.  R.  81. 

M  C.  R.  N.  S.  335.  6  How.  IV.  379. 

*  Note  to  §  111  Code,  Yoorfaies'  Ed. 

*  5  Paige,  539,  6  id.  583.  '  2  Puge,  28^ 
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action  for  reliei^  and  not  for  discovery,  where  all  the 
eqnitable  interest  had  beien  a^gned  over,  to  make 
the  assignor  a  party/  It  can  neither  be  necessary 
nor  proper  to  do  so  nnder  the  Code. 

In  what  were  formerly  denominated  actions  at  law, 
it  cannot,  as  a  general  thing,  be  a  difficult  matter  to 
determine  who  are  proper  parties  defendant.  The 
old  mles  of  pleading  are,  in  the  main,  applicable. 
There  are,  however,  some  exceptions.  Thus  one 
partner,  or  tenant  in  common,  conld  not  sne  his  co- 
partner  or  co-tenant  at  law ;  nor  conld  a  ce^tm  que 
tmat  sjie  his  tmstee.  Th«  remedy  wa»  in  equity.* 
Now,  by  the  Code,  the  same  form  of  action  is  adopted 
in  all  cases ;  and  a  co-partner  or  co-tenant  may  be 
made  a  defendant,  as  a  trustee  may  to  answer  his 
eestm  que  thrust. 

Where,  in  an  action  on  contract,  there  are  several 
parties,  if  the  contract  be  joint,  they  mnst  all  be 
defendants,*  even  if  one  of  them  have  a  certificate  of 
bankruptcy.^  If  one  be  dead,  the  survivors  are  the 
proper  defendants/  But  section  118,  say  the  com- 
missioners of  the  Code,  wUl  enable  a  plaintiff  to  ex- 
haust, in  one  suit,  his  remedy  against  a  surviving 
partner,  and  the  representative  of  a  deceased  partner/ 
And  so  also,  it  is  presumed,  in  the  case  of  the  death 
of  one  of  several  contractors,  party  to  any  joint  con- 
tract. The  doctrine  was  recognized  in  the  late  case  ' 
of  Ricart  ^.  Townsend  and  others,\  wherein  it  was 
said,  that  if  the  action  was  brought  to  reach  the 

•  4  Mitf.  PL  179,  5  Mad.  476. 
'  1  Chit.  PI.  84  and  38. 

•  1  Chit  PI.  41.  *  6  Taunt.  178.  *  15  Wend.  318. 

•  Rep  of  Com.  126.  \6  How.  Pr.  B.  460. 
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partnership  property,  the  surviving  partner  is  a 
necessa/ry  party,  and  the  jepresentatives  of  the  de- 
ceased partner  are  proper  parties,  because  they  have 
an  interest  in  the  controversy.  But  in  such  case,  the 
prayer  of  the  complaint  should  clearly  define  the 
particular  kind  of  relief  which  the  plaintiff  seeks 
against  each  party ;  if  not,  it  may  be  corrected  on 
motion.* 

Where  the  contract  is  so  framed  that  it  does  not 
confer  upon  the  plaintiff  a  remedy  against  the  con- 
tractors  jom%,  but  each  is  only  separately  respon- 
Bible  for  his  own  act,  it  is  essential  to  sue  them  sepa- 
rately/ The  Code,  however,  as  we  have  just  re- 
marked,* conformable  to  the  existing  statute  autho* 
rizing  suits  against  parties  to  bills  and  notes,  per- 
mits persons  severally  liable  on  written  obligations 
or  instruments,  including  bills  of  exchange  and  pro- 
missory  notes,  to  be  joined  as  parties  defendant/ 

Where  the  contract  is  several,  as  weU  as  joint,  the 
plaintiff  is  at  liberty  to  proceed  against  the  parties 
jointly,  or  each  separately,  though  their  interest  be 
joint.*  An  infant  or  married  woman  contracting 
jointly  with  adults,  is  not  a  proper  party  defendant, 
because  not  capable  of  entering  into  a  contract'  In 
an  ^action  on  a -bond  executed  by  a  married  woman 
and  her  husband,  she  should  not  be  joined ;  but  she 
would  be  a  proper  party  in  an  action  to  foreclose  a 
mortgage  given  to  secure  the  payment  of  such  bond. 


'  6  How.  Pr.  R.  460.       *  1  Chit,  PL  43.      •  Ante  page  106. 
'  Slocoiii  V,  Hooker,  10.     L.  0.  49. 

•  Am.  Code,  §  120. 

•  1  Chit  PI.  46. 
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the  legal  interest  in  the  premises  being  vested  in 
her.' 

In  an  action  for  a  wrong,  the  person  conmiitting 
the  injury,  either  by  himself  or  his  agent,  is  in  gen- 
eral to  be  made  the  defendant  All  persons  who 
direct  or  order  the  commission  of  a  trespass,  or  the 
conversion  of  personal  property,  or  assist .  upon  the 
occasion,  are  in  general  liable  as  principals,  though 
they  may  not  have  been  benefited  by  the  act ;'  and, 
in  some  cases,  a  party  may  be  sued,  though  he  neither 
conmiitted  the  act  nor  assented  to  it,  as  for  the  neg^ 
ligence  or  unskilfulness  of  a  servant  or  agent  while 
acting  in  the  course  of  his  employ ;'  but  not,  how- 
ever, if  the  injury  was  wilful.*  All  or  any  of  the 
parties  to  a  tortious  act,  or  one  alone,  may  in  general 
be  sued  as  defendants/  At  least  such  was  the  rule 
and  there  does  not  seem  to  be  ahything  in  the  Code 
to  render  aU  joint  wrong^loer?  necessary  parties  in 
an  action  for  the  wrong.  There  are,  however,  some 
torts  which  in  legal  consideration  are  considered  the 
separate  act  of  each  wrongdoer,  and  a  joint  action 
will  not  lie  against  two  or  more,  as  for  verbal  slander 
or  an  action  on  a  penal  statute.* 

It  may  be  here  remarked  that  where  two  or  more 
causes  of  action  are  united  under  §  167  of  the  Code^ 
such  causes  of  action  '^  must  affect  all  the  parties  to. 
the  action."  In  other  words,  parties  cannot  be  joined 
either  as  plainti&  or  defendants,  unless  the  causes  of 
action  exist  in  the  same  right,  in  favor  of  all   the 

*  4  How.  Pr.  R.  75.     Conde  v.  Nelaon,  2  C.  R.  68. 
'  11  John.  285,  1  Sand.  47. 

*  4  Comp.  72.     I  Chit.  PI.  80.  *  lb.  *  6  John.  31. 

*  6  John.  82.    1  Chit.  PL  85. 
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plainti^,  and  against  all  the  defendantB.'  This  prin- 
ciple will  be  further  discussed  in  the  following  chap- 
ter on  the  joinder  of  actions. 

An  ad/km  to  recover  the  poseesston.  qf  pereonal 
prcfpertf/y  is  a  substitute  for  the  action  of  replevin  as 
it  before  existed.  The  action  is  possessory  for  the 
recovery  of  specific  property  with  damages  for  its 
detention  as  under  the  revised  i^tutes.  According- 
ly in  Eoberts  v.  Randel,*  the  Superior  Court  of  New 
York,  after  a  consultation  of  all  the  judges,  held 
that  under  the  Code  an  action  for  the  recovery  of 
personal  property  could  not  be  maintained  against 
a  defendant  who  has  not  in  fact  or  in  law  the  pos- 
session or  control  of  the  property  claimed.  The 
cases  in  the  Supreme  Court  of  Cary  v.  Hotating,  and 
Olmstead  v.  Hotaling/  were  declared  to  be  not  well 
founded,  and  the  rulef  laid  down  that  under  the  Code 
and  under  the  Statute,  as  at  common  la^,.  the  action 
was  still  purely  a  possessory  action,  although  by  the 
statute  it  was  extended  to  cases  where,  at  commoB 
law,  evf  n  if  the  goods  were  in.  the  defendant's  cu^ 
tody,  trover  or  detinue  were  the  only  remedies.^ 
Therefore,  one  who  has  tsJken  or  converted  personal 
property  is  neither  a  necessary  nor  a  proper  party  to 
an  action  for  the  recovery  thereof,  where  he  has  ab* 
solutely  parted  with  the  possession^  and  has  no  legal 
control  over  the  property. 

An  action  to  recover  the  posaeeaion  of  recti  pro^ 
perty^  is  also,  as  under  the  statute  and  at  common 
law,  a  possessory  action.  It  could  not,  under  the 
statute,  be  maintained  by  a  plaintiff  against  a  person 

»  4  How.  Pr.  R.  48.     10  Barb.  S.  C.  R.  638. 

■  3  Sand.  707.  «  1  HiU,  311,  317.  *  Id.  714,  715. 
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merely  claiming  title,  when  there  was  an  actual  oo^ 
capant  ;^  nor  could  ancli  peraon  claiming  be  joined 
with  the  actnal  occnpant,  exe^t  on  hi»  own  applica* 
fcion,  and  never  at  the  election  of  the  plaintiff/  The 
I^iraseology  of  section  118  of  the  Code,  and  the  17th 
section  of  the  statute  (2  R  8.  8d  ed.  p.  435)  is  the 
same — ^^  Any  person  may  be  made  a  defendant  f^  but 
this  has  been  expressly  held  under  the  statute  to  * 
mean  only  on  the  application  of  the  person  claiming 
title,  where  there  was  an  actual  occupant,  and  not  at 
the  option  of  the  plaintiffi* 

It  has  been  held  at  special  term  in  the  third  dis- 
trict that  this  rule  is  much  changed,  and  that  in  an 
action  to  recover  possession  of  land  all  persons  clain^ 
ifig  title  to,  or  an  interest  in,  the  property,  may  be 
made  defendants,  as  well  as  the  persons  in  actual 
possession/  With  deference  to  the  opinion  of  the 
learned  Justice  making  this  decision,  it  may  well  be 
doubted  whether  it  can  be  sustained.  A  case  not 
reported  arising  under  the  Code,  and  invol^ng  pre- 
cisely the  same  point,  was  subsequently  argued  on 
appeal  at  the  General  Term  in  the  same  district,  and 
a  verdict  for  plaintiff  set  aside.* 

'  2  IL  S.  (Sd  ed.;  400,  §  4.  The  same  has  been  held  at  Circaii 
siooe  ^e  Cocle.    Seet  note  6  below. 

'  2  R.  S.  435,  §  17.    12  Wend.  661-2.    25  Id.  434. 

*  Shaven^.  McOrsir,  12  Wend.  5da 

*  Per  Parker,  Jnstioe,  4  How.  Pr.  tl.  858. 

*  Note.-— Barton  v,  Yooght  Ju(%ment  rendered  at  the  Febmaty 
General  Term,  1852.  In  this  case  the  plaintiff  sued  the  landlord 
claiming  title.  On  the  trial  at  the  Colnmbta  Cironit,  it  appearing 
that  a  tenant  was  in  actual  possession,  Justieo  Willard  ordered  the 
complaint  to  be  dismissed,  but  gave  the  plaintiff  liberty  to  amend 
by  adding  the  landlord  as  a  party.     At  a  subsequent  trial  the  ques- 
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Amendment  to  section  122  of  the  Code^  (made 

since  the  decision  of  Justice  Parker  in  Waldorph  v. 
Bartle/)  gives  the  court  power;  when  a  person  in 
interest,  not  a  party  in  action,  for  the  recovery  of 
real  or  personal  property  "  mi\kes  application  to  be 
made  a  party,''  to  make  him  such  party  by  the  proper 
amendment.*  This  would  seem  to  settle  the  rule  pre- 
'dsely  as  it  was  under  the  revised  statute,  and  as  laid 
down  in  Shaver  v.  McGraw,*  and  in  Roberts  v.  Ran- 
dell,  supra,^  that  the  party  in  actual  possession,  and 
having  the  control  and  the  right  of  possession,  is  the 
only  proper  party  defendant  in  an  action  to  recover 
the  possession  of  either  real  or  personal  property ; 
but  that  the  court  will  allow  under  §  122  of  the  Code 
any  person  having  an  interest,  on  his  own  application^ 
to  be  made  a  party.  This  view  of  the  case  is  also 
sustained  by  comparing  sections  455  and  471  of  the 
Code,  which  make  existing  statutory  provisions  re- 
lating "  to  actions  concerning  real  property"  appli- 
cable to  actions  brought  under  the  Code,  with 
sections  28,  30,  and  33,  R  S.,  3d  Ed.  p.  403  and  4. 

Parties  occupying  land  in  severalty,  cannot  be  pro- 
ceeded against  by  the  general  owner,  jointly  under 

the  Code.* 

— -  ■ 

tion  of  the  misjoinder  of  parties  was  raised,  and  a  yerdiot  for  plain- 
tiff was  4aken,  subject  to  the  opinion  of  the  Supreme  Court.  That 
court  granted  a  new  trial,  and  although  there  was  another  control- 
ling question  presented  in  the  case,  still  it  was  understood  that  the 
majority  of  the  court  held  the  point  relative  to  the  misjoinder  of 
the  parties  well  taken.  The  author  speaks  of  this  case  from  per- 
sonal knowledge,  as  he  was  engaged  as  counsel  on  the  trial  of  the 
cause,  and  also  on  the  argument  at  General  Term. 

*  4  How.  Pr.  B.  368.  *  Am.  Code,  §  122. 

*  12  Wend.  661,  2.  *  8  Sand.  707. 

*  Fosgate  v  Man,  9  Barb.  S.  C.  B.  296. 
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In  respect  to  making  those  who  are  sued  on  acconnt 
of  another,  parties  defendants,  such  as  committees  of 
Imiatics,  trustees  of  express  trusts,  as  provided  by 
section  113  of  the  Code,  executors,  and  administrators, 
&c. ;  the  reader  is  referred  to  what  was  said  ante 
pages  96,  97. 

Where  a  complainant  claims  in  opposition  to  a 
deed  of  trust,  or  assignment,  as  fraudulent  and  void, 
he  may  proceed  against  the  assignee  or  trustee  with- 
out  joining  the  cestui  que  trusV  The  trustee  or  as- 
signee, however,  is  a  necessary  party ;  so  also  the 
^gn^e  of  .  Jnd^eat »  .  nZ^  ^f  for  .  pe. 
petual  injunction  thereon.' 

In  actions  toforedose  a  mortgage^  the  owner  of  the 
equity  of  redemption  is  a  necessary  party/  But  the 
mortgagor,  though  he  is  personally  liable  for  the  debt, 
is  only  a  proper  and  not  a  necessary  party  to  a  bill 
of  foreclosure  against  his  grantee,  and  the  grantee 
cannot  object  that  the  mortgagor  is  not  a  party/ 
The  assignee  of  a  bond  and  mortgage  may  make  the  as- 
signor, who  guaranteed  their  collection,  a  party,  in  order 
to  obtain  a  judgment  against  him  for  the  deficiency/ 
One  claiming  adversely  to  the  mortgagor  cannot  be 
made  a  party  for  the  purpose  of  trying  the  title/ 
But  quere,  whether,  under  the  Code,  this  may  not  be 
done  ?  On  a  bill  to  foreclose  a  mortgage,  all  incum- 
brancers existing  at  the^commencement  of  the  suit, 


'  4  Barb.  8.  0.  B.  233,  id.  41^3 ;   3  Paige,  379,  4  id.  33,  1  G.  R. 
N.  S.  325  ;  6  How.  Pr.  R.  379. 

■  11  Paige,  438.  •  lOTaige,  409. 

*  6  Paige,  343.  *  9  Paige,  90. 

'  6  Paige,  635 ;  2  Barb.  S.  C.  R.  20 ;  3  Barb.  Oh.  R.  438 
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skonld  be  made  parties;'  and  where  legacies  are 
oharged  upon  the  land,  legatees  aire  necessary  parties^ 
though  the  mortgage  is  subsequent  to  the  charge.'  It 
is  not  necessary  or  proper  to  make  the  executor  of  a 
mortgagor  a  party  defendant ;  the  party  in  interert 
is  the  heir,'  but  the  personal  representative  of  a 
mortgagor  should  be  a  party  for  the  execution  of  a 
trust  for  sale,  by  way  of  mortgage ;  an  account  canr 
not  be  taken  in  his  absence.*  And  in  general,  all 
persons  having  an  interest  in  the  equity  of  redemp- 
tion, should  be  made  parties/  And  whether  the  in- 
cumbrancers are  prior  or  subsequent  to  the  mortgage, 
they  are  proper  if  not  indispensable  parties  to  a  com- 
plaint for  foreclosure/ 

In  cm  acbicn  for  partition  of  Icmda. — ^It  was  held, 
previous  to  the  revised  statutes*  that  neither  a  mort- 
^  nor  a  judgment  cr«Utor  '.^  .  proper  party  to 
a  partition  suit,  and  their  rights  could  not  be  affected 
by  a  sale/  But  the  revised  statutes  have  altered  the 
rule,  and  have  authorized  the  court  to  decree  a  sale 
which  will  give  the  purchaser  a  perfect  title,  dis- 
charged from  all  liens  and  incumbrances.  By  statute, 
it  is  not  necessary  in  the  first  instance  to  make  a 
creditor,  having  a  lien  on  the  premises  by  judgment, 
decree,  mortgage,  or  otherwise,  a  party  to  the  pro- 
ceedings. But  the  complainants  may  at  their  electicm 
make  every  creditor,  having  a  specifio  lieiv  on  the  un- 
divided estate  or  interest  of  any  of  the  parties  by 

'  4  J(An.  Ch.  B.  605,  8  id.  459 ;  Aefc  of  1844,  amending  aoC  of 
1840  ;  1  Barb.  Ch.  R.  490.  *  6  John.  Ch.  R.  460. 

*  Ed.  on  Parties,  93 ;  1  John.  Ch.  R.  252. 

*  Ed.  on  Parties,  97.  '  Story,  Eq.  PI.  17. 

^  Id.  3  John.  CL  B.  459.        '  7  John.  Ch.  R.  140. 1  Paige,  469. 
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mortgage,  devise,  or  otherwise,  a  party  to  tte  pro- 
ceedings.* Every  person  entitled  to  dower,  if  it  has 
not  been  admeasured^  must  also  be  a  party.'  Tenants 
in  common  (unless  owners  unknown)  must  aU  be 
parties;  otherwise,  a  partition  cannot  be  decreed.* 
Where  a  person  has  parted  with  his  title,  and  no  re- 
Uef  is  prayed  for  or  against  him,  he  is  not  a  proper 
party  to  an  action  for  the  partition  of  real  estate/ 
Before  the  Code,  it  was  held  that  where  the  title  wa; 
denied,  or  not  clearly  established^  a  bill  for  partition 
could  not  be  sustained ;  but  the  bill  would  be  retain- 
ed to  give  the  plaintiff  an  opportunity  of  establishing 
his  title  at  law.*  This  is,  doubtless,  otherwise  by  the 
Oode ;  the  parties  may  now  litigate  the  title  in  an 
action  for  partition,  the  distinction  between  actions  at 
law  and  in  equity  being  abolished,* 


'2  R.  S.  318,  §§  8  and  9  ;  2  Paige,  27. 

*  Id.  *2  Barb.  Ch.  R.  898. 

*  7  Barb.  225 ;  2  Barb.  Ch.  R.  407.       •  1  John.  Oh.  R.  14. 

*  As  to  who  are  proper  parties  in  actions  for  other  equitable  o 
speoifio  relief,  see  Story,  Bq.  H.,  Lube,  PI.,  Mit£  Bq.  Edward 
OB  Parties,  Sio. 
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CHAPTER  III. 

OP  THE  JOINDER  OP  ACTIONS. 

The  Code,  as  amended  in  1862,  provides  for  the 
joinder  of  actions  as  follows : — 

^^  The  plaintiff  maj  unite  in  the  same  complaint  several 
causes  of  action,  whether  they  be  such  as  have  heen  heretofore 
denominated  legal  or  equitable^  or  hoth^  where  they  all  arise 
out  of — 

"  1.  27ie  earns  tra/aeacticn  or  transactions  connected  toith 
the  same  subject  of  action. 

^^  2.  Contract,  express  or  impliecl ;  or, 

^^  3.  Injuries  with,  or  without  force,  to  person  and  pro^ 
per^,  or  eUhsr  ;  or, 

^^  4.  Injuries  to  character ;  or, 

"  5.  Claims  to  recover  real  property,  with  or  without 
damages,  for  the  withholding  thereof,  and  the  rents  and 
profits  of  the  same;  or, 

"  6.  Claims  to  recover  personal  property,  with  or  without 
damages,  for  the  withholding  thereof ;  or, 

^^7.  Claims  against  a  truslee,  by  virtue  of  a  contract,  or 
by  operation  of  law. 

*^  But  the  causes  of  action,  so  united,  must  all  belong  to 
one  of  these  classes ;  and  must  affect  all  the  parties  to  the 
action,  and  not  require  different  places  of  trial ;  and  must 
be  separately  stated."  ^ 

-   ■  iM  I  ......  . 

*  Am.  Code,  §  767. 


JOniBlSE  W  ACriONB.  V  119 

The  words  in  italics  indicate  the  amendments 
made  by  the  Legislature  of  1852  to  the  Code  of 
1849. 

The  conflictmg  decisions,  made  before  this  amend- 
ment, in  respect  to  the  joining  of  causes  of  action  for 
both  legal  and  equitable  relief,  have  already  been 
noticed."  The  amendment  S6ttled«the  practice  in  this 
respect,  by  providing,  in  terms,  that  claims  for  both 
legal  and  equitable  relief  may  be  united  in  the  same 
action.  In  Alger  v.  Scoville,*  It  was  said  that  an 
action  could  not  be  maintained  on  a  contract  against 
one  defendant,  united  with  a  cause  of  action  against 
another  defendant,  as  trustee;  as,  for  example,  a 
claim  against  one  defendant  for  a  money  demand  and 
interest,  with  a  claim  for  the  removal  of  another  de- 
fendant as  assignee.  It  was  also  held  a  sufficient  ground 
for  demurrer,  that  the  complaint  contained  distinct 
causes  of  action,  in  some  of  which  the  defendants  were 
not  interested. 

The  amendment  contained  in  the  first  subdivision 
of  the  above  section,  was  probably  designed  to  reach 
such  a  case,  by  providing  that  causes  of  action, 
wbether  legal  or  equitable,  or  both,  might  be  joined 
where  they  all  arise  out  of  "  the  same  t/rcmaacticm  or 
transactiona  connected  with  the  same  eubject  of  action;'*^ 
thus  authorizing  the  joinder  of  a  claim  for  the  re- 
covery of  a  demand  on  a  contract,  with  a  claim  to 
satisfy  the  same  demand  out  of  property  in  the  hands 
of  an  assignee  of  the  debtor,  he  being  made  a  party 
defendant  for  that  purpose. 

It  must  be  admitted,  however,  that  the  language 


'  Ante  ehap.  L  seo.  8.  '6  How.  Pr.  R.  131. 
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used  in  this  clause  of  ifaie  section  is  vague  and  in- 
definite, and  in  the  absence  of  any  judicial  interpre* 
tation  it  is  difficult  to  say  what  may  be  its  true  sig- 
nification. Is  the  clause  to  be  construed  as  the  con- 
trolling clause  of  the  section,  and  as  qualifying  all 
the  rest,  so  as  to  allow  distinct  caxises  of  action,  such 
for  example  as  a  contract,  and  a  claim  to  recover 
personal  property,  to  be  joined,  provided  tiiey  boA 
oar  all  arise  out  of  the  ^^  same  transaction  or  transae- 
tions,  connected  with  the  same  subject  of  action  P^ 
This  might  seem  to  be  the  intention  from  the  fact 
that  the  section  before  the  amendment  provided  that 
^^  the  causes  of  action  so  united  must  all  belong  to  one 
only  of  these  classes'' — and  by  the  amendment  the 
word  only  is  omitted.  Under  such  a  construction  if 
A  unlawfully  takes  possession  of  the  house  and  fur- 
niture of  B,  and  withholds  the  same,  B  might  be  al- 
lowed to  unite  an  action  to  recover  the  possession  of 
the  personal  property,  with  an  action  to  recover  the 
real  property,  (claiming  Im  general  damages  for 
withholding  both,)  and  an  action  for  injury  done  to 
the  personal  property  and  freehold. 

Or  was  the  amendment  intended  even  to  go  fur-^ 
ther,  and  permit  a  plaintiff  to  unite  distinct  causes  of 
action  (arising  out  of  the  ^  same  transaction,''  <&e.) 
against  different  defendante,  having  different  iighte, 
interests,  and  independent  and  separate  defences  ? 

It  is  difficult  to  say  wkether  all  this  is  intended,  by 
the  amendment  in  question,  or,  indeed,  what  is  in- 
tended except  perhaps  in  one  respect  In  the  case  of 
Alger  V.  ScoviUe  the  word  ^oiily''  in  the  statute  was 
insisted  upon  by  the  court  as  a  controlling  word  to 
sustain  the  decasionl    The  word  ^^only"  being  now 
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omitted  that  decision  may  safely  be  considered  no 
longer  an  authority.  The  amendment  is  at  least  a 
legislative  reversal  of  Alger  v.  Scoville.  Until  ju- 
dicially interpreted,  we  shotdd  hesitate  to  say  it  was 
anything  more. 

Under  the  former  practice  the  joinder  of  actions 
was  generally  considered  with  reference  to  two 
things,  namely,  first,  the  joinder  of  different  forma 
of  action,  and  second,  of  different  rigJUe  of  action. 
Different  forms  of  action  conld  not  as  a  general  thing 
be  joined,  as  an  action  of  assumpsit  and  debt,  or  as- 
smapsit  and  covenant,  though  both  arose  upon  con- 
tract. But  if  the  form  of  action  was  the  same,  the 
plamtiff  might  unite  as  many  causes  of  action  in  the 
same  declaration  as  he  pleased ;  as  for  example,  debt 
on  a  simple  contract,  with  debt  on  s  bond  or  other 
specialty. 

These  distuictions,  with  respect  to  the  form  of  the 
action,  are,  of  course,  abrogated  by  the  Code ;  and 
the  only  distinction  recognized  is  that  whidi  respects 
different  righte  of  action.  These  are  classified  by  the 
Code  as  set  forth  in  the  section  above  quoted ;  and 
though  the  classification  is  essentially  different  from 
the  former  system,  and  allows  the  plaintiff  a  much 
wider  latitude  in  the  joinder  of  causes  of  action  than 
formerly,  yet,  it  is  said,  that,  subject  to  this  different 
classification,  the  rules  to  determine  what  causes  of 
action  may  be  joined,  are  not  changed.'  Different 
rights  of  action,  therefore,  not  existing  in  favor  of  all 
the  plaintiff,  and  against  all  the  defendants,  it  is  pre- 
sumed cannot  be  joined,  though  belonging  to  one 


*  Eno8  V,  Harman,  4  How.  Pr.  R.  48. 
9 
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only  of  the  several  classes  enumerated/  Thus  now, 
as  formerly,  a  plaintiff  cannot  bring  a  joint  action 
against  two,  and  state  in  one  part  of  liis  complaint 
that  one  of  them  assaulted  and  beat  him,  and  in  an- 
other part  that  the  other  defendant  took  away  his 
goods.*  But  a  plaintiff  may  join  a  demand  due  him 
in  his  own  right,  with  a  demand  due  him  as  survivor ;' 
though  he  cannot  join  a  demand  in  his  own  right  with 
another  due  him  as  executor;*  nor  can  a  demand 
against  the  defendant,  as  executor,  be  united  with  one 
against  him  individually  ;•  nor  can  a  count,  on  a  pro- 
mise  by  husband  and  wife,  be  joined  with  a  count  on 
a  promise  by  the  wife,  dum  sola  ;*  the  general  rule 
being,  that  the  several  causes  of  action  should  all 
exist  in  the  eame  Q^Tit^  otherwise  they  cannot  be 
joined. 

Before  the  last  amendment  to  the  section  of  the 
Code,  which  defines  what  causes  of  action  may  be 
joined,  it  was  held  that  a  claim  for  mon^y  had  and 
received,  could  not  be  joined  in  a  complaint  with  a 
claim  founded  on  a  refusal  to  deliver  up  certain  notes 
alleged  to  have  been  paid/  Also,  that  claims  for  in- 
juries to  personal  property,  and  to  recover  its  posses- 
sion, are  substantially  different  causes  of  action.' 

Malicious  indictments  or  pro;secutions,  are  an  injury 


^  See  De  Ridder  v.  Sohermerhorn,  10  Barb.  S.  C.  B.  638. 

•  2  Saund.  117,  4  T.  R.  360.       '     '  3  T.  R.  433,  5  Id.  403. 
M  T.  R.  489,  3  Id.  659,  4  Hill,  492. 

•  4  Sand.  Ch.  R.  31.  •  16  John.  281. 

'  Gaboon  v.  Bank  of  Utica,  4  How.  Pr.  R.  423,  3  C.  R.  1 10. 
'  Spaulding  v.  Spaulding,  3  How.  Pr.  R.  287,  Dow  v.  Green,  Id. 
377. 
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to  cliaracter  ;*  accordingly,  tinder  subdivision  four  of 
this  section  of  the  Code,  it  has  been  said  that  an  action 
for  malicious  prosecution  may  be  mnited  with  an  action 
for  slander  or  libel.*  But,  query,  if  malicious  prose- 
cution^is  not  also  an  injury  to  the  person,  and  may 
not,  under  subdivision  three,  as  amended,  be  joined 
with  an  action  for  assault  and  battery,  trespass  to 
property,  real  or  personal,  and  criminal  conversation. 
Criminal  conversation  with  the  wife,  is  said  to  be  an 
injury  to  the  person  of  the  husband  ;*  and,  of  course, 
the  three  last  mentioned  causes  of  action  may  be 
united  in  the  same  complaint. 

Under  this  subdivision,  the  plaintiff  may  unite 
different  claims  against  the  same  person  or  persons 
for  every  kind  of  injury  to  his  absolute  or  relative 
rights  of  person  or  property,  except  only  that  class 
known  exclusively  as  injuries  to  character. 

So,  too,  under  the  second  subdivision,  he  may  unite 
actions  arising  on  every  species  of  contract,  express  or 
implied,  sealed  or  unsealed,  in  writing,  on  judgment 
or  by  parol. 

The  joinder  of  these  different  causes  of  action,  how- 
ever, in  all  cases  is  limited  by  the  provision  of  the 
Code,  that  they  must  "  affect  all  the  parties  to  the 
action,  and  not  require  different  places  of  trial,  and 
must  be  separately  stated.'' 

They  must  affect  all  the  parties  to  the  action ;  that 
is,  within  the  rule  above  stated,  they  must  all  exist 
in  the  same  right,  in  favor  of  all  the  plaintiflfe,  and 
against    all    the   defendants.      A   plaintiff    cannot 

•  3  Black  Com.  118. 

•  Watson  V.  Howard,  3  C.  R.  218.     Per  Edwards  J. 

•  3  Black.  Com.  139,"  4  How.  Pr.  R.  234. 
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sue  two  defendants  on  a  joint  contract,  and  unite  a 
claim  on  a  separate  contract  against  one  of  them. 
And  see,  fiirther,  the  preceding  chapter  as  to  the 
joinder  of  parties. 

The  causes  of  action  so  joined,  must  not  require 
different  places  of  trial.'  Thus,  in  an  action  to  recover 
real  estate  situated  in  one  county,  a  claim  to  recover 
lands  in  another  county,  cannot  be  joined,  because 
actions  to  recover  real  property  must  be  tried  in  the 
county  where  the  land  is  situated.^  So,  also,  in  an 
action  to  recover  personal  property  distrained; 
actions  against  public  officers,  Ac,  &c. 

The  actions  so  united  must  also  be  sepa/ratekj  staisd* 
and  it  has  been  held,  that  unless  so  stated  the  com- 
plaint may  be  demurred  to.*  The  late  rules  of  the 
Supreme  Court  require  also  that  they  shall  not  only 
be  separately  stated,  but  plairJ/y  mmibered.*  A 
neglect  to  comply  with  the  rule,  though  not^  perhaps, 
a  proper  ground  of  demurrer,  would  be  an  irregular- 
ity, which  the  Court  would  correct  on  motion. 

The  separate  statements  of  different  causes  of  ac- 
tion, required  by  the  Code,  is  equivalent  to  separate 
counts  under  the  old  system,  and  each  cause  of  action 
must  be  distinctly  set  forth  by  itself/  Thus  it  was 
held  different  causes  of  action  in  slander,  as  for  words 
alleged  to  have  been  spoken  of  the  plaintiff  in  one 
place,  and  words  alleged  to  have  been  spoken  of  him 


*  Am.  Code,  §  123. 

*  2  0.  B.  145.    Bat  see  farther  on  this  sabjeot,  post,  ohap.  vii. 
sec.  2. 

*  Role  87.    The  Bole  applies  to  answer  and  replj,  as  well  as 
complaint. 

*  Pike  V.  VanWormer,  6  How.  Pr.  B.  171.    Per  Willard  J. 
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in  another,  could  not  be  joined,  unless  each  distinct 
slander  was  separately  stated  by.  itself  in  a  separate 
count.*  The  same  doctrine  waa  held  by  the  same 
Justice  in  Dm'kee  v.  Saratoga  and  Washington  Rail- 
road Co.* 

In  that  case  the  plaintiff  nnited  three  substantive 
grounds  of  injury,  viz.,  one  for  the  building  an  em- 
bankment on  the  defendants'  own  land;  one  for 
building  an  embankment  on  the  highway  near  the 
plaintiflTs  store ;  and  a  third  for  erecting  an  embank- 
ment on  the  plaintiff's  land.  The  injuries  were  not 
separately  stated  but  blended  together,  and  judgment 
was  rendered  on  that  ground  for  the  defendants  on 
demurrer. 

But  the  Code  does  not  require  or  permit  the  sev- 
ering of  a  single  cause  of  action.  Thus  in  an  action 
for  the  negligence  of  the  defendant,  it  has  been  held 
in  a  late  case  at  Special  Term,'  that  the  complaint 
might  properly  set  forth  in  one  statement  allegations 
of  injury  to  both  the  property  and  person  of  the 
plaintiff  The  ground  of  the  action  was  the  negli- 
gence, and  all  the  injuries  resulting  from  the  act  of 
negligence  constituted  but  a  single  cause  of  action. 
The  court  says  in  that  case,  "the  legislature,  in  using 
the  term,  *  several  ccmses  of  action^  in  this  section 
must  have  had  reference  to  the  causes  of  action  as 
they  were  then  founded,  limited,  and  defined  by  the 
common  law ;  for  there  was  no  other  resort  to  ascer- 
tain what  constituted  a  cause  of  action."    This  agrees 

*  6  How.  Pr.  R.  171.      "  2  CodeR.  145.  4  How.  Pr.  R.  226. 

•  Howe  V.  Peckham,  6  How.  Pr.  R.  229.     10  Barb.  S.  C.  R.  656 
per  Mason  J. 
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in  the  main,  with  what  wag  said  by  Justice  Haeris 
in  Enos  v.  Harmon/  that  the  Code  "has  not  changed 
the  rule  as  it  previously  existed  by  which  to  deter- 
mine what  canses  of  action  might  and  what  might 
not  be  joined,  although  it  had  changed  the  classifica- 
tion of  actions.  Now,  as  before,  the  causes  of  action 
to  be  joined  must  be  in  favor  of  all  the  plaintiflfe  and 
against  all  the  defendants,  and  must  all  belong  to  the 
same  class.' 

17i^  several  causes  of  action  must  be  separate  and 
independent  claims,  and  not  the  same  claim  stated  in 
different  forms  like  the  different  counts  in  a  declara- 
tion. In  a  case  at  Special  Term  in  the  third  Dis- 
trict,* this  was  held  unnecessary  repetition  and  bad 
pleading,  and  a  motion  was  granted  to  strike  out  all 
but  one  statement,  or  compel  the  plaintiff  to  elect  by 
which  he  would  abide. 

It  was  very  correctly  remarked  in  a  case  decided 
before  the  last  amendment,*  that  the  commissioners 
probably  had  in  view  actions  at  law  merely,  and  not 
equitable  actions,  when  they  framed  section  167.  The 
nature  of  these  actions  was  well  understood  and  their 
character  well  defined.  There  cannot  be,  therefore 
(independent  of  the  difficulty  arising  from  subdivision 
1,  which  has  just  been  noticed,*)  much  difficulty  in 
determining  what  actions  may  be  joined  under  each 


*  Ante,  page  107. 

'  But  querj)  how  far  this  rule  is  now  changed  by  the  late  amend- 
ment, and  see  exceptions  noticed,  post,  chap.  vii.  sec.  2. 

*  Stockbridge  Iron  Co.  v,  Mellen,  5  How.  Pr.  R.  439. 

*  Darkee  v.  Saratoga  R.  R.  Co.,  4  How.  Pr.  R.  226. 
'  Ai^te,  page  123, 
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of  the  other  sulxii visions,  and  as  the  subject  will  be 
again  incidentally  treated  of  in  the  chapter  on  the 
demun'er/  it  will  not  be  necessary  longer  to  dwell 
npon  it  here. 

It  should  be  'observed,  however,  that  there  is  a 
large  class  of  actions  in  which  relief  was  formerly 
administered  on  the  equity  side  of  the  court,  which 
do  not  strictly  belong  to  either  one  ox  these  subdi- 
visions, and  for  the  joinder  of  which,  therefore,  the 
Code  prescribes  no  rule.  Such  are  actions  for  divorce ; 
to  correct  mistakes  in  written  instruments ;  to  set  aside 
a  deed  for  fraud  ;  to  establish  a  trust,  &c.  &c.,  and 
generally  most  of  the  various  species  of  claims  for 
equitable  relief.  It  would  be  too  much  to  say,  on  the 
one  hand,  that,  because  the  Code  is  silent,  no  two  of 
such  causes  of  action  can  be  joined  in  one  complaint, 
or  on  the  other  that,  for  the  same  reason,  the  plain- 
tiff might  join  as  many  as,  and  what  he  pleased,  no 
matter  how  dissimilar  and  incongruous  they  may  be, 
as  for  example,  an  action  to  set  aside  an  assign- 
ment for  fraud,  with  an  action  against  assignor  and  as- 
signee to  foreclose  a  mortgage.  On  the  contrary,  the 
rule  is  otherwise;  and  the  plaintiff,  it  is  believed, 
may  unite  with  each  o.ther,  several  causes  of  action, 
not  properly  classified  under  either  of  the  seven  sub- 
divisions of  section  167,  in  the  same  manner,  and  to 
the  same  extent,  as  he  formerly  might  do  in  the  same 
class  of  actions  in  equity.  And  see  farther  as  to 
what  causes  of  action  may  be  so  united,  and  what  is 
multifariousness,  and  when  a  misjoinder  is  demurrable, 
post,  chap.  vii.  section  2. 

^  Post,  obap.  yii.  §  2. 
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Althongli,  as  above  remarked,  it  is  now  settled  that 
legal  and  equitable  causes  of  action  may  be  united 
in  the  same  complaint,  yet  this  seems  to  be  proper 
only  in  that  class  of  cases  where  both  causes  of  action 
can  be  referred  to  one  of  the  subdivisions  of  section 
167,  and  aJso  subject  to  the  limitations  in  such  sec- 
tion, that  such  causes  of  action  must  affect  all  the 
parties,  and  not  require  different  places  of  trial,  and 
the  further  limitation  that  they  be  consistent  with 
each  other. 
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CHAPTER  IV. 


OP  THE  COMPLAINT. 


The  first  pleading  on  the  part  of  the  plaintiff  is  the 
complaint.*  This  is  a  substitute  at  once  for  the  old 
chancery  complaint  in  a  suit  in  equity,  and  for  the 
declaratioQ  in  an  action  at  law. 

A  declaration  under  the  old  system  was  defined  to 
be  a  specification  in  a  methodical  and  legal  form  of 
the  circumstances  which  constitute  the  plaintiff's  cause 
of  action.*  The  most  important  requisites  of  the  de- 
claration  were,  1st,  that  it  correspond  with  the  pro- 
cess ;  2d,  that  it  contain  a  statement  of  aU  the  facta 
necessary  in  point  of  law  to  sustain  the  action,  and  no 
more ;  and  3d,  that  these  circumstances  be  set  forth 
with  certainty  and  truth.' 

With  the  exception  of  dispensing  with  the  "  metho- 
dical and  legal  form,'*  the  Code  does  little  more  or 
less  than  re-embody  these  rules  of  the  common  law. 
It  declares  that  the  complaint  shall  contain : — 

1st.  The  title  of  the  cause,  specifying  the  name  of 
the  court  in  which  the  action  is  brought,  the  name  of 
the  county  in  which  the  plaintiff  desires  the  trial  to 

*  Am.  Code,   §  141.        •  1  Chit.  PL  240.        •  Id.  243,  244. 
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be  had,  and  the  names  of  the  parties  to  the  action, 
plaintiff  and  defendant. 

2d.  A  plain  and  concise  statement  of  the  facts,  con- 
stituting a  cause  of  action,  without  unnecessary  re- 
petition. 

3d.  A  demand  of  the  relief  to  which  the  plaintiff 
supposes  himself  entitled.  If  the  recovery  of  money 
be  demanded,  the  amount  thereof  ahall  be  stated.' 

Each  of  these  requisites  of  the  complaint  will  be 
treated  of  separately  in  this  chapter,  in  the  following 
order : — 1st.  The  title.  2d.  The  statement  of  facts. 
3d.  The  demand  for  relief.  The  two  remaining  sec- 
tions of  the  chapter  will  consist  of  other  matters  pro- 
per to  be  spoken  of,  in  connexion  with  the  complaint, 
as  follows : — 1st.  The  verification.  2d.  Supplemental 
complaint. 


SECTION  I. 


THE    TITLE. 


The  complaint  must  contain  the  title  of  the  cause, 
specifying  the  name  of  the  court  in  which  the  action 
is  brought,  the  name  of  the  county  in  which  the 
plaintiff  desires  the  trial  to  be  had,  and  the  names  of 
the  parties  to  the  action,  plaintiff  and  defendant. 

*  Am.  Code,  §  142. 
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An  omission  to  state  eitlier  of  these  particulai's  is 
an  irregularity,  which  is  to  be  corrected,  it  seems,  not 
hj  demmrer,  it  not  coming  within  any  of  the 
grounds  specified  as  causes  of  demurrer,*  but  by  mo- 
tion to  set  aside  the  complaijit  for  the  irregularity  ;* 
and  the  plaintiff  after  notice  of  such  a  motion,  can 
amend  his  complaint  only  on  payment  of  the  de- 
fendant's costs.'  This  has  been  directly  held  in  cases 
where  no  mention  was  made  in  the  complaint  of  the 
county  where  the  plaintiff  desired  the  trial  to  be 
had.* 

In  Hill  V.  Thacter,*  a  motion  was  made  to  set  aside 
the  complaint,  on  the  ground  of  irregularity,  it  not 
containing  the  proper  title  of  the  cause,  in  respect  to 
the  names  of  the  parties  ;  the  motion  was  entertained 
and  heard  on  the  merits,  but  denied  among  other 
things,  on  the  ground  that  the  title  in  this  respect 
was  sufficiently  set  forth  in  the  body  of  the  complaint. 
The  Gpd^,  it  was  said,  does  not  specify  in  what  part 
of  the  complaint  the  title  shall  be  found. 

It  is  said,  however,  that  in  a  court  of  limited  juris- 
diction, where  the  trial  can  be  had  in  only  one  county 
a  complaint  will  be  good,  though  it  omit  to  specify 
the  name  of  the  county.* 

If  the  name  of  the  court  be  omitted,  the  objection, 
it  is  presumed,  will  be  taken  the  same  way,  namely, 
by  motion  to  set  aside  the  complaint  for  the  irregu- 


^  By  §  144  ;  see  also  post,  cbap.  yii.  sec.  2. 

•  Williams  V.  Wilkinson,  1  C.  R.,  N.  S.  20. 

•  Hall  V.  HunUey,  1  C.  R.,  N.  S.  21. 

•  Id.  '3  How.  Pr.  R.  407,  2  C.  R.  3 

•  1  Code  Rep.  39. 


1S2  THE  COMPLAIKT.  [cH,  IV. 

larity.  A  demurrer  by  the  Code  is  allowed  where 
the  complamt  does  not  state  '^ facta  eufficierit  to  corir 
stitute  a  comae  of  acUon.^^  This  is,  of  course,  not  such 
an  omission  as  can  be  taken  advantage  of  by  de- 
murrer.* 

The  title,  it  seems,  must  set  forth  correctly  the 
names  of  tie  parties  plantiff  and  defendant  Their 
full  names,  both  christian  and  surname,  should  be 
stated ;  and  apartnership  consisting  of  several  per- 
sons must  sue  or  be  sued  by  their  names  at  length, 
and  not  in  the  name  of  the  firm.'  Thus  A.  B.  and 
Co.  V.  G.  D.,  in  the  title  of  a  complaint,  wotild  be 
bad,  unless,  indeed,  it  was  cored  by  the  names  being 
correctly  set  forth  in  foU  inthebody  of  the  complaint 
within  the  decision  in  the  case  of  Hill  v.  Thacter, 
supra.  If  the  plaintiff  sue  or  the  defendant  is  sued 
in  a  particular  character,  it  should  be  so  expressed  in 
the  title ;  as  A.  B.,  executor  of  the  last  will  and 
testament  of  C.  D.,  deceased ;  A.  B.,  committee  of 
the  pereon  and  estate  of  C.  D.,  a  lunatic ;   A.  B., 

president  of  the  Bank  of ,  &c.    And  further 

in  respect  to  the  parties  in  the  title  of  the  complaint 
the  reader  is  referred  to  what  was  said,  ante,  chap.  ii. 
on  pa/rtiea  to  the  action. 

By  section  175,"  when  the  plaintiff  shall  be  igno- 
rant of  the  name  of  a  defendant,  such  defendant  may 
be  designated  in  any  pleading  or  proceeding,  by  any 
name ;  and  when  his  true  name  shall  be  discovered, 
the  pleading  or  proceeding  may  be  amended  accord- 
ingly. 

'  See  4  How.  Pr.  R.  154.     5  id.  234,  241. 

»  3  Caines,  170.    8  T.  R.  508.  •  Am.  Code. 
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In  sucli  case  the  plaintiff  should  set  fortli  such  a 
description  of  the  person  of  the  defendant  aa  he  is 
able  to  give,  and  should  show  particularly  his  inter- 
est in,  and  connection  with,  the  action. 

In  a  partition  suit,  if  any  of  the  parties  are  un- 
known, the  statute  authorizes  the  plaintiff  to  proceed 
against  such  "  owners  unknown,"  and,  of  course,  their 
names  need  not  be  set  out  in  tlie  title. 


SECTION  II. 

THE  STATEMENT  OP  PACTS. 

The  original  Code  provided  that  the  complaint 
should  contain : 

A  statement  of  the  facts  constituting  the  cause  of  action, 
in  ordinary  and  concise  language,  without  repetition,  and  in 
such  a  nianner  as  to  enable  a  person  of  common  understand- 
ing to  know  what  is  intended.^ 

As  amended  in  1851  it  is  as  follows: 

» 

A  plain  and  concise  statement  of  the  facts  constituting  a 
cause  of  action  without  unnecessary  repetition/ 

It  wiQ  be  seen  at  a  glance  that  the  amendment 
does  not  substantially  alter  the  section  as  it  originally 
stood ;  the  decisions,  therefore,  that  have  been  made 


'  §  120,  Original  Code,  2d  sab.  ^  §  142  Am.  Code,  2d  sub. 
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under  the  original  Code  are  equally  applicable  to  the 
Code  as  thus  amended. 

A  carefiil  consideration  of  this  important  branch 
of  the  subject  will  render  it  necessary  to  enter  into  a 
full  and  perhaps  minute  examination  (even  at  the 
risk  of  repeating  a  portion  of  what  has  already  been 
said*)  of  the  cases  that  have  been  decided  and  re- 
ported since  the  Code,  in  order  to  ascertain  what  is  a 
sufficient  statement  of  ^^ facts  constit/wting  a  ccmse  of 
actiorC^  within  the  meaning  of  the  Code,  and  what 
are  the  principles  and  rules  whicli  govern  such  state- 
ment. 

It  has  been  observed  that  the  old  declaration  at 
law  was  but  a  mere  statement  of  facts  "  constituting 
the  plaintiffs  cause  of  action,  in  methodical  and 
legal  form^  The  Code,  it  seems,  dispenses  with  both 
the  meihjod  and  the  form^  but  it  retains  the  sub- 
stance; as  is  well  remarked  by  Justice  Hand,  in 
Boyce  v.  Brown,"  "  The  pleader  may  use  his  own 
language,  but  the  necessary  matter  must  be  there,  and 
be  stated  in  a/n  iMelligible  and  issuable  form^  capahle 
of  trialP  In  the  same  case  the  same  Justice  re- 
marks :  "  All  that  I  mean  to  say  now  is,  that,  as  a 
general  rule,  a  pleading,  to  be  good  by  the  settled 
principles  of  pleading,  as  modified  by  the  Code,  must 
state  the  facts  constituting  a  legal  cause  of  action  or 
ground  of  defence ;  and  these  should  be  set  forth  in 
a  plain,  direct,  definite,  certain,  and  traversable  man- 
ner. Any  number  of  facts  constituting  one  cause  of 
action,  or  one  defence,  may  be  combined ;  but  each 

^^ — —   , 

'  Ante,  §  §  iii  and  iy.  chap.  1. 
■  7  Barb.  S.  C.  R.,  81. 
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canse  of  action,  and  eacli  defence,  should  be  stated 
separately,  and  then  they  will  be  capable  of  trial." 

These  general  principles  and  rules  apply  to  all 
kinds  of  pleading  under  the  Code — ^that  which  has 
heretofore  been  denominated  equitable,  as  well  as 
legal.  The  rules  which  tested  the  sufficiency  of  a 
bill  in  chancery  for  relief  (not  for  discovery)  were 
similar  to  those  which  tested  the  sufficiency  of  a 
declaration  at  law ;  the  pleader  must  state  his  client's 
cause  of  action  in  such  a  manner  that  the  main  facts 
upon  which  his  right  to  relief  depends  may  be  put 
in  issue  and  tried.* 

It  was  said  by  Mr.  Justice  Willabd,  in  a  case 
arising  under  the  original  Code,"  that  if  the  pleading 
in  that  case  were  to  be  tested  by  any  rule  of  plead- 
ing which  existed  prior  to  the  Code,  it  could  not  be 
upheld  for  a  moment,  being  argumentative,  contra- 
dictory,  absurd,  double,  inconsistent,  uncertain,  in- 
congruous, and,  in  many  particulars,  wholly  unin- 
telligible. "By  the  118th  section  of  the  Code,"  all  the 
forms  of  pleading  heretofore  existing  are  abolished, 
and  hereafter  the  forms  of  pleading  in  civil  actions, 
and  the  rules  by  which  the  sufficiency  of  the  pleading 
is  to  be  determined,  are  those  prescribed  by  the  Code 
of  Procedure.  We  must,  therefore,  not  look  to  those 
rules  which  have  sprung  from  past  experience  and 
the  wisdom  of  ages  to  determine  its  character,  but  to 
the  rules  prescribed  by  the   Code.''    And,  as  waa 

'  4  John.  Ch.  437.    3  Paige,  608.   See  ante,  pages  65,  66. 
•  Boyoe  v.  Brown,  3  How.  Pr.  R,  391,  S.  C.  at  General  Term, 
7  Barb.  S.  C.  R,  81. 

'  The  same  as  §  140  as  amended  in  1852. 
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ever,  wHcli  is  an  essential  fact  necessary  to  support 
an  action  on  contract.  This  was  so  held  under  the 
Code  in  Bristol  v.  Rensselaer  &  Saratoga  R.  E.  Co./ 
in  which  the  plaintiff  complained  against  the  defend- 
ants as  common  carriers  for  non-deKvery  of  goods, 
without  alleging  that  they  did,  or  wer  e  to,  receive 
any  compensation  for  carrying  the  goods,  and  the 
agreement,  therefore,  it  was  said,  was  to  be  regarded 
as  made  without  consideration. 

The  complaint  must  show  a  consideration  when- 
ever proof  of  it  is  necessary  to  support  the  action  ;* 
and  if  such  consideration  he  not  set  forth,  it  cannot 
be  proved,  and  the  action  will  feil.'  Mutual  promises 
must  be  stated  to  have  been  made  at  the  same  time. 
That  in  consideration  of  the  plaintiff's  promise  the 
defendant  "  afterwards  promised,"  &c.,  is  bad.* 

The  consideration  stated  must  be  legally  svfficient. 
If  it  be  frivolous,  or  void,  or  illegal,  the  complaint 
will  be  bad  on  demurrer,  as  not  stating  facts  sufficient 
to  constitute  a  cause  of  action.  A  mere  moral  obli- 
gation, as  we  shall  presently  notice  more  at  large, 
will  sustain  a  promise,  and  such  a  consideration  ap- 
pearing in  the  complaint  wUl  be  sufficient. 

As  to  the  consideration  of  a  nofe^  hiU^  or  loncL — ^In 
declaring  upon  bills  of  exchange*  and  promissory 
notes  and  some  other  written  instruments,  and  liabil- 
ities, the  mere  statement  of  the  liability  which  con- 
stitutes the  consideration  is  sufficient.  A  negotiable 
promissory  note,  or  bill,  of  itself  imports  a  considera- 


*  9  Barb.  S.  C.  R,  158,  General  Term,  4th  District. 

"  4  John.  280.  •  9  Barb.  S.  C.  B.  168. 

*  1  Caines,  583.     12  John.  209. 
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tion.  No  consideration  need  be  proved  on  the  trial, 
and  none,  therefore,  need  be  alleged  in  the  complaintw 
This  doctrine  is  supported  also  by  nmnerons  authori- 
ties' and  is  so  held  under  the  Code.*  But  if  the  in- 
strument on  its  face  do  not  disclose  a  consideration, 
then  a  consideration  must  be  averred  and  proved,*  as 
in  complaining  on  a  note  not  within  the  statute,  and 
expressing  to  be  for  value  received ;  but  it  is  sufficient 
to  state  that  it  was  given  for  value  received,  without 
averring  a  special  consideration.*  Though,  it  was  held, 
that  if  the  plaintiff  undertook  to  set  forth  the  con- 
sideration specially,  he  was  bound  to  prove  it  as  laid/ 
This  is  now,  doubtless,  otherwise  under  the  systei»  of 
amendments  allowed  b^^  the  Code.  Such  a  variance, 
unless  proved  actually  to  have  "  misled'^  the  opposite 
party,  would  be  disregarded  on  the  trial/ 

It  is  held  to  be  suffident  in  a  complaint  to  allege 
that  on  a  certain  day  and  at  a  certain  place,  the  de- 
fendant  by  his  promissory  note  in  wnting,  for  value 
received,  promised  to  pay  the  plaintiff  or  bearer,  a 
specified  sum ;  that  he  has  not  paid  the  same,  and  is 
indebted  to  the  plaintiff  therefor,  although  there  is 
no  allegation  that  the  defendant  delivered  the  note ; 
when  it  was  payable ;  whether  due  or  not ;  or  that 
the  plaintiff  was  the  holder  and  owner  thereof/  The 
words  for  value  received,  import  a  consideration  as 
between  endorser  and  endorsee,  and  in  a  complaint 
thereon,  the  compUanant  who  alleges  hijooiself  to  be 


'  See  cases  in  1  Chit.  PI.,  note  1,  page  293. 
»  7  L.  0.  149.  •  2  McCord,  218.    *  7  John.  321.  10  id.  418. 
*  Id.  *  See  post)  ohap.  iz.  seo.  2. 

'  6  Barb.  S.  C.  K.  662. 
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the  lawful  holder,  need  not  aver  or  prove  a  consider- 
ation/ 

Upon  similar  principles  a  complaint  on  a  sealed 
instrument  need  not  aver  a  consideration,'  because  a 
consideration  need  not,  in  the  first  instance,  be  proved. 
It  is  sufficient  to  say  that  the  defendant  executed 
and  delivered  such  an  instrument  under  his  hand  and 
seal  to  the  plaintiff,  without  averring  or  proving  a 
consideration. 

OtJier  a^ermenta  in  actions  on  notes  and  written 
mstrvmerds. — ^In  an  action  by  endorsee  against  the 
endorser,  it  has  been  held  that  an  averment  of  pro- 
test of  the  note  is  necessary  to  charge  the  endorser." 
In  such  a  suit  it  is  necessary  to  prove  a  presentment 
and  demand  at  the  place  specified  in  the  note  for  pay- 
ment.* And  if  payable  at  a  particular  bank,  the  de- 
mand must  be  alleged  and  proved  to  have  been  made 
at  the  bank ;  an  averment  that  the  demand  was  made 
of  the  cashier  is  not  sufficient.'  Before  the  Code, 
therefore,  it  was  necessary  that  these  facts  should  be 
specifically  averred  in  the  pleading.  But  since  the 
Code  it  seems  a  general  statement  that  the  note  was 
"  duly  presented,"  and  "  duly  demanded,"  is  sufficient 
under  section  162,  which  dispenses  with  the  necessity 
of  pleading  the  facts,  showing  the  performance  of  a 
condition  precedent  in  a  contract.* 

It  is  necessary,  however,  to  show  that  the  party 
bringing  the  suit  is  the  lawful  holder  or  owner  of  the 
note.     A  complaint  by  endorsee  against  endorser, 

*  1  CodeK.  119.  ■  4  John.  416. 
'  N.  Y.  Com.  Pleas,  1  0.  R.  102,  7  L.  0.  23. 

♦  17  John.  266,  11  Wheat.  171.  •  19  John.  419. 

•  Gay  V.  Paine,  5  How.  Pr.  R.  107,  per  Gridlet  J. 
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averring  merely  an  endorsement  in  blank  by  the 
payee,  but  without  alleging  that  the  plaintiff  was  the 
lawful  holder  of  the  note,  Vas  held  in  the  New  York 
Common  Pleas  to  be  defective/ 

The  same  court  held  that  a  mere  allegation  that 
the  plaintiff  was  the  lawful  holder  of  the  note  with- 
out averring  that  the  note  was  endorsed  by  the  payee 
to  the  plaintiff  was  insufficient,  the  allegation  being 
a  mere  conclusion  of  law.*  But  see  case  of  Lord  v. 
Cheesborough,*  in  the  Superior  Court  of  N.  Y.,  which 
intimates  that  such  an  averment  would  be  sufficient 
without  alleging  an  endorsement  over  to  the  holder, 
or  other  facts  going  to  establish  the  ownership.  If 
the  suit  be  brought  directly  by  the  payee  against  the 
maker,  it  Is  held  even  unnecessary  to  allege  that  the 
plaintiff  is  the  owner  or  party  in  interest,  or  that  the 
note  is  due,  or  when  it  is  payable  by  the  terms  of  it ; 
to  say  that  the  defendant  is  indebted  and  promised 
is  sufficient.  So  held  at  Special  Term  in  Peets  v. 
Bratt,  on  demurrer.* 

The  plaintiff  is  required  to  prove,  in  a  suit  on  a 
promissory  note :  1st,  the  identity  of  the  note ;  2d, 
his  interest  in  it ;  3d,  that  the  defendant  is  a  party 
to  it ;  4th,  that  the  defendant  has  not  performed  his 
c  ontract.*  The  possession  of  the  note  is  prima  facie 
evidence  that  it  is  not  paid.*  So,  too,  it  is  of  owner- 
ship, even  where  there  is  no  averment  of  ownerahip 


*  Per  Ingraham  J.,  Hozie  v.  Cnshman,  7  L.  0.  149. 
"  Vanderpool  v.  Tarbox,  7  L.  0.  150. 

•  4  Sand.  696.  1  C.  R.,  N.  S.  322. 

*  6  Barb.  S.  C.  R.  662. 

•  Giesson  r.  Giesson,  1  C  R.,  N.  S.  414.  •  Id. 
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in  the  complaint,  and  the  answer  does  not  set  np  such 
a  defence.' 

Cijpy  (j/^'zm^iwiw^^Tn^TTj^/i^i^^A^w  sufficient  (xmiplamt. 
— ^It  has  been  thought  that  the  law  in  respect  to  the 
form  of  complaint  on  all  written  instnunents  for  the 
payment  of  money,  wiU  become  obsolete  by  the 
amendment  to  section  162  of  the  Code^  which  is  as 
follows : 

^^  In  an  action  or  defence  fonnded  upon  an  instniment  for 
the  payment  of  money  only,  it  shall  be  sufficient  for  the 
party  to  give  a  copy  of  the  instrument,  and  to  state  that 
there  is  due  to  him  thereon  from  the  adveiBe  party  a  speci- 
fied sum  which  he  claims." 

It  is^  however,  erroneous  to  suppose  that  this  clause 
of  the  Code  makes  a  mere  copy  of  the  note,  or  other 
written  instrument,  in  all  cases  a  sufficient  statement 
of  a  cause  of  action.  Enough  must  also  appear  on 
the  face  of  the  complaint  to  show  that  the  present 
plaintiff  has  a  right  to  maintain  the  action  against  the 
present  defendants.  The  plaintiff's  interest  in  the 
note  is  an  essential  fact  to  be  proved,'  and  it  must  be 
averred  either  ea^essly^  or  by  neoessa/nf  impUcaUon. 
K  the  action  be  by  the  payee  in  person  a  copy  of  the 
note  will,  in  general,  be  sufficient,  without  accompar 
nying  it  with  an  averment  to  show  plaintiff's  owner- 
ship, or  interest,  within  the  principle  of  Peets  v. 
Bratt,  supra  ;•  and  should  the  defendaait  wish  to  show 
in  his  defence  that  the  plaintiff  has  parted  with  his 
interest  in  the  note,  he  must  allege  such  fact  on  his 


*  7  L.  0. 149. 

•  1  C.R.  N.  &  414.  •  6  Barb.  S- C.  IL 662. 
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part  in  his  answer.  Possesfiion  of  the  note,  9s  we 
have  seen,  raises  the  presumption  of  ownership  suffi- 
cient  to  make  out  a  prima  facie  case  to  sustain  the 
action,  which,  however,  under  such  a  state  of  plead- 
ings, the  defendant  would  be  at  liberty  to  disprove. 

But  the  case  is  different  if  the  right  of  action  has 
vested  in,  and  the  suit  is  brought  by  a  third  person. 
The  question  came  up  in  the  Superior  Court,  in  Lord 
V.  Cheesborough,*  as  to  the  effect  of  this  amendment 
to  th«  Code  in  such  a  case ;  and  it  was  held  that,  in  a 
complaint  on  a  written  instrument,  whore  the  plaintiff 
is  not  the  party  to  whom  the  instrument  was  made 
payable  and  delivered  by  the  defendant,  the  com- 
plaint should  show,  by  some  suitable  allegation,  the 
plaintiff^s  right  to  sue  thereon.  In  that  case,  the 
holder  of  the  note  sued  the  makers,  setting  forth  a 
copy  of  the  note  drawn  by  the  defendants,  payable  to 
their  own  order,  and  endorsed  by  them  in  blank,  and 
churning  as  due  thereon  a  specified  sum.  Justice 
Sandford,  in  his  opinion  in  that  case,  says : — "  It  is 
said  that  section  162  is  intended  sa  a  substitute  for 
the  statute  allowing  parties  to  sue  the  several  parties 
to  bills  and  notes  by  a  declaration  containing  only  the 
common  money  counts,  with  a  copy  of  the  biU  or  note 
sued  on  attached  to  the  declaration ;  but  we  do  not 
see  the  analogy,  nor  how  it  helps  the  plaintiflfe.  That 
statute  made  no  change  in  the  form  of  pleading.  It 
seems  to  us  that  the  complaint  in  this  case  is  defective 
in  not  showing,  by  some  appropriate  averment,  the 
transfer  of  the  note  in  suit  to  the  plaintiflfe,  or  that 
they  are  the  lawful  holders  and  owners  of  the  note ; 


'  4  Sand.  696,  1  G.  R.,  N.  S.  322. 
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and  we  think  that  it  was  competent  to  the  defendants 
to  traverse  as  they  have  done  the  transfer  of  the  note 
to  the  plaintiffe  and  their  ownership  " 

The  propriety  and  good  sense  of  this  constmction 
of  the  statute  must  be  apparent.  It  is  presumed,  if 
the  note,  instead  of  having  been  endorsed  in  blank, 
had  been  endorsed  to  the  plaintiff,  a  copy  of  such  en- 
dorsement would  have  been  a  sufficient  averment  or 
suggestion  of  the  plaintiflfe'  interest  and  right  to  jnain- 
tain  the  action  within  this  section  of  the  Code  and  the 
cases  already  cited.  So,  too,  in  cases  of  executors  and 
others  not  suing  in  their  own  right ;  an  averment  or 
suggestion  should  be  made  of  facts  sufficient  to  make 
the  executor's  interest  in  the  action  appear  on  the  face 
of  the  complaint,  so  that  the  record  may  show  that 
the  recovery  "was  by  the  executor  as  such,  upon  the 
note  of  his  testator. 

These  principles  have  been  well  understood  and 
applied  by  the  courts  of  one  or  two  sister  States  under 
similar  statutes.  In  Indiana,  in  a  suit  entitled  in  the 
name  of  an  executor,  a  promissory  note  given  by  the 
defendant  to  the  testator,  filed  as  the  cause  of  action, 
was  held  to  be  insufficient  under  a  statute  authorizing 
the  filing  of  a  note  or  other  written  instrument  as  a 
sufficient  statement  of  the  plaintifiPs  demand.  The 
Supreme  Court  of  that  State  held  that  the  mere  de- 
scription of  the  plaintiff's  person,  as  executor  in  the 
title  of  the  suit,  was  not  enough  to  show  his  connexion 
^vith  the  demand.  There  should  have  been  an  aver- 
ment to  show  his  interest  in  the  note."  So  in  a  suit 
by  husband  and  wife  on  a  note  payable  to  the  wife 

'  6  Black.  Ind.  B.  88. 
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before  marriage,  a  copy  of  the  note  is  not  of  itself  a 
sufficient  statement  of  demand  without  an  averment 
of  her  marriage  with  the  co-plaintiffi'  So  on  a  note 
of  a  firm,  signed  in  the  partnership  name,  the  com- 
plaint should  contain  the  names  at  length  of  the 
firm,  with  an  averment  that  such  parties  compose  the 
firm,  it  being  said  by  the  court,  that  "  the  statute  dis- 
penses with  a  formal  declaration,  but  it  does  not  dis- 
pense with  parties  to  a  suit.'^  The  general  rule 
under  the  statute  in  that  State  seems  to  be,  that 
whenever  a  written  contract  is  filed  as  a  statement  of 
the  cause  of  action,  a  want  of  an  averment  of  facts 
"connected  with  the  contract,  and  necessary  to  be 
proved  on  the  trial,  is  not  a  fatal  objection,  if  enough 
be  stated  to  ha/r  a/rvother  suit  for  the  mme  demand.* 
Or,  as  the  rule  was  1  lid  down  in  a  very  early  case  :* 
"  No  action  can  be  supported  for  any  demand  what- 
ever, unless  the  demand  is  so  far  identified  by  de- 
scription as  to  be  distinguishable  from  any  other  de- 
mJd  of  like  .natnre.  ^  mort  prominent  features 
must  be  delineated,  so  as  to  be  known  wherever  they 
make  their  appearance;  that  one  recovery  may  hoar 
every  fubwre  attempt  to  enforce  the  same  denumd^^ 

*  4  Black.  Ind.  R.  174.  •  3  Id.  322, 
"  6  Black.  Ind.  R.  184. 

^  Bond  v.  Paterson,  1  Black  Ind.  R.  38. 

*  Note. — It  is  to  be  remarked  that  these  decisions  are  aU  on 
suits  arising  in  Justices'  Courts ;  the  Courts  of  Record  in  that  State 
still  following  the  old  co  *  mon  law  rules  of  pleading.  The  statute  re* 
gulating  pleading  in  Justices'  Courts  is  substantially  the  same  with 
our  Code.  It  provides  that  the  plaintiflf  shall  '*  file  with  the  Justice 
a  concise  siaiement^  in  toriting,  of  his  cause  of  acHony  or  the  nature 
of  the  wrong  or  injury  of  which  he  complains,  if  it  be  founded  on 
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Statemmt  of  deferid(m(s  promise  or  contreu^t — ^Not 
only  was  a  consideration  necessary  to  be  shown  in  an 
action  of  aseumpsit^  bift  the  declaration  was  also  re- 
qnired  to  show  in  aU  cases  that  a  promise  had  been 
made.  The  word  promised^  or  something  equivalent 
thereto,  must,  it  seems,  be  in  the  declaration,  or  it 
wonld  be  held  bad  on  demurrer,  and  even  after  ver- 
dict and  judgment/  No  distinction  existed,  in  plead- 
ing, between  an  implied  promise  and  an  eapress  one  \, 
and  though,  as  regarded  evidence^  the  law  in  many 
cases  implied^  from  certain  facts,  that  a  promise  had 
been  made,  yet  in  pleading  the  supposed  promise 
itself  was  alleged  as  the  fact." 

This  rule  was  attempted  to  be  very  strictly  applied 
under  the  Code,  in  the  case  of  Dollner  v.  Gibson,' 
which  wiU  presently  be  more  particularly  noticed. 
It  seems,  however,  impossible  to  sustain  that  case,  as 
a  rule  of  pleading  under  the  Code,  either  on  authority 
or  principle.*  The  true  rule  is  undoubtedly  laid 
down  by  Justiob  Sill,  in  Glenny  v.  Hitchings,*  that 
iiiQ facts  which  in  evidence  raise  the  implied  promise 
are  to  be  stated,  and  not  the  mere  legal  inference.* 

It  was  held  in  the  last  case  not  to  be  necessary  to 


tort ;  and  in  actions  founded  on  contract,  the  account,  note,  bill, 
bond,  or  other  statement  in  writing,  of  the  nature  of  the  demand 
on  which  he  intends  to  rely."  The  above  decisions,  therefore,  are 
not  inapplicable  to  our  Code. 

*  10  Wend.  487.  *  1  Chit  PL  801. 
•3  C.  R.  163,  per  Edmonds  J. 

*  Post,  page  148.  '  4  How.  Pr.  R.  98. 

*  See  also  opinion  of  Roosevelt,  J.,  in  Mannings.  Whitbeck,  cited 
in  subsequent  part  of  this  chapter. 
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aver  in  a  complaint  for  goods  sold  and  delivered,  a 
promise  to  pay  by  the  defendant.  The  sale  and 
delivery^  it  was  said,  were  the  issuable  facts^  and  the 
defendant's  promise  to  pay,  was  a  mere  legal  inference 
from  the  facts,  which  if  controverted  would  form  an 
immaterial  issue.  This  rule  may  safely  be  applied  to 
all  other  cases.  If  there  be  an  express  promise  which 
the  .plaintiff  expects  to  prove,  it  is  ^facl  proper  to  be 
alleged.  If  the  promise  be  implied^  that  is,  if  it  be  a 
mere  legal  inference  from  certain  facts,  the  facts 
themselves  and  not  the  promise,  should  be  alleged.* 

It  is  not  necessary  when  the  contract  is  in  writing 
to  state  that  circumstance  in  the  declaration.  Nor 
even,  if  the  action  be  upon  a  promise  within  the 
statute  of  frauds,  is  it  necessary  to  aver  the  contract 
to  be  in  writing."  A  complaint  averring  a  promise  by 
parol  will  be  supported  by  a  promise  in  writing.' 
But  such  fact  may  be,  and  probably  under  the  Code, 
should  be,  alleged,  as  it  will  not  only  save  time,  but 
serve  l5o  narrow  down  the  issue  to  some  specific  and 
definite  pomt  of  controversy. 

In  applying  the  rule  that  facts  must  be  stated  and 
not  mere  inferences  or  conclusions  of  law,  a  confusion 
sometimes  arises  by  a  failure  to  draw  the  line  of  distinc- 
tion tetween  it  and  that  other  rule  which  has  been 
also  applied  to  pleadings  under  the  Code,  namely, 
that/<2c^  are  to  hephaded  accordmg  to  thei/r  legal  effect 
or  operation!'    This  question  has  already  been  inci- 


'  See  ibis  question  more  fully  oonsidered,  in  a  subsequent  part  of 
tbis  chapter,  under  the  head  of  ^'  Common  Counts?^ 

•  15  John.  425  ;  6  Hill  33.  "  13  John.  175. 

*  8  Barb.  S.  R.  C  252. 7  Id.  80.  3  Code,  R.  153. 
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dentally  noticed/  but  a  word  or  two  in  addition  will 
be  necessary  here. 

The  meaning  of  the  rule,  that  {kings  are  to  he  plead- 
ed acco7'ding  to  their  legal  effect  or  operation^  was,  that 
in  stating  an  instrnment  or  other  matter,  in  pleading, 
it  might  be  set  forth,  not  according  to  its  tenor,  but 
according  to  its  eflfect  in  law.  As  if  a  joint  tenant 
conveyed  to  his  companion  by  the  words  "giyes," 
"grants,"  &c.,  his  estate  in  the  lands  holden  in 
jointure,  this,  though  in  terms  a  grant^  is  not  properly 
such,  in  operation  of  law,  but  amounts  to  that  species 
of  conveyance  called  a  release ;  it  should  therefore  be 
pleaded,  not,  that  he  gra/ated^  but  that  he  rdeaeed^ 
The  rule  in  question  was,  in  its  terms,  often  confined  to 
deeds  and  conveyances ;  it  extended,  however,  to  all 
instruments  and  contracts,  written  and  verbal,  and 
indeed  it  may  be  giaid  generally  to  all  matters  or 
transactions  whatever,  which  a  party  may  have  oc^ 
casion  to  allege  in  pleading,  and  in  which  the  form  is 
distinguishable  from  the  legal  effect/ 

This  rule,  as  has  been  already  observed,  was  very 
strictly  applied  in  the  case  of  Dollner  v.  Gibson,  cited 
supra/  In  that  case  the  plaintiffi,  instead  of  alleging 
that  they  sold  and  delivered  certain  merchandize  to 
the  defendants^  alleged  that  they  sold  it  to  one  A.  M, 
for  and  on  behalf  of  the  defendants,  and  that  said 
A.  M.  acted  as  agent  for  the  defendants,  &c.  A 
motion  was  granted  to  strike  out  from  the  complaint 
all  that  related  to  the  agency,  the  court  holding  that 

'  Ante,  page  146.  '  2  Saund.  97.  4  Mad.  150. 

■  1  Salk.  8  Steph.  P).  390,  1  Chit.  PL  304,  306. 
*  1  C.  R.  153,  cited  ante,  page  146. 
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the  act  of  the  agent  was  to  l^e  pleaded  as  the  act  of 
the  principal,  that  being  its  legal  effect.  In  other 
words,  that  the  party  in  such  case  not  only  mighty  but 
must^  plead  the  legal  conclusion  or  effect  of  the  facts, 
instead  of  the  facts  themselves,  even  if  he  desbed  to 
verify  the  pleading.  This  was  applying  a  more 
technical  rule  to  pleadings  under  the  Code  than  had 
previously,  or  it  is  believed,  has  since  been  done.  It 
is,  however,  difficult  to  see  how  this  case  can  be  sus- 
tained," or  in  what  manner  such  a  rule  can  be  made 
applicable  to  pleadings  under  the  Code.  Even  under 
the  old  system  it  was  not  in  all  cases  rigorously  ap- 
plied. This  form  of  pleading  was  rather  optional 
than  compulsory.  "  The  party,"  says  Mr.  Chitty,  "  is 
not  compelled  to  follow  the  precise  form  of  words  in 
which  the  contract  was  made ;  it  suffices^  if  he  state 
its  true  legal  effect  and  operation.'"  Thus,  though  a 
written  contract  or  deed  should  be  pleaded,  not  ac- 
cording to  its  terms,  but  its  legal  effect  or  operation,* 
yet,  if  the  party  chose,  it  migTU  be  pleaded  in  hoec  verbOy 
and  where  the  meaning  was  doubtful,  it  was  advisable 
to  do  so  in  order  that  the  court  might  construe  it.* 
The  rule  alluded  to,  it  has  been  well  said,  is  a  very 
good  rule  as  a  rule  of  brevity,  but  a  very  bad  one  as 
a  rule  of  certainty.  "  It  is  really  a  rule  of  uncertainty, 
since  it  continually  introduces  the  discussion  of  the 
question.  What  is  the  legal  effect  of  euch  things  ?"' 
Thus  in  the  case  alluded  to  above*  it  was  said  that  oij 

^  The  case  is  said  to  have  been  reversed  at  the  General  Term. 
'  1  Chit.  PI.  304.  See  also  4  Wend.  549,  9  id.  135.  8  Cow.  86. 
10  Mass.  R.  230,  820. 
■  2  Hill,  274.  8  Cow.  36. 2  Wend.  479. 
*  6  Hill,  476. 
'  Evans  on  PI.  188.  *  DoUner  v.  Gibson. 
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a  sale  and  deliv^y  of  godds,  even  wbien  there  waa  no 
eaypreea  pro7rdseU>  pay  for  them,  a  promise  was  always 
'  pleaded,  that  being  the  fomidation  of  the  action,  and 
the  legal  effect  of  the  fact  of  the  sale ;  and  the  sale 
and  delivery  were  pleaded  merely  as  the  oonsiderar 
tion  of  the  promise.    But  in  the  case  of  Glenny  Vk 
Hitchings,'  on  tibe  other  hand,  it  was  said  that  the 
promise  was  an  mference  or  oond/Mum  of  lorn  from 
the  facts,  showing  a  sale  and  delivery  of  goods,  and 
that  it  was  neither  material  nor  proper  to  set  f(»rth 
snch  a  promise  in  the  complaint    And  the  nde  is 
well  settled,  even  nnder  the  Code,  that  conclusions  of 
law  cannot  be  stated,  but  the  facts  from  which  snch 
conclusions  are  derived ;  though  perhaps   this  rule 
was  carried  farther  than  was  necessary,  in  the  case  of 
Vanderpool  v.  Tarbox  in  the  New  York  Common 
Pleas,'  wherein  it  was  held  that  a  general  allegation 
of  the  plaintiff  being  the  Icmfvl  hdder  of  a  promis* 
sory  note,  without  showing  an  endorsement  to  the 
plaintiff  was  bad  as  stating  a  conclusion  of  law.    The 
difficulty  in  the  application  of  both  redes  seems  to 
be  in  discriminating  between  what  are  strictly  con^^ 
aions  of  law^  which  cannot  be  stated,  and  what  the 
legal  effects  of  the  facte  which  may  be  stated,  instead 
of  the  facts  themselves. 

It  seems,  therefore,  that  the  rule  that  facts  must 
be  set  forth  according  to  their  legal  effect,  is  not 
properly  applicable  under  the  Code,  or  at  least  will 
not  be  more  strictly  enforced  than  under  the  old  sys- 
tem, and  therefore  the  pleader  will,  in  all  cases  of 
doubt,  be  at  liberty  to  state  "  the  facts  constituting 

*  4  How.  Pr.  R.  98.  »  7  L.  0.  150. 
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the  cause  of  action,"  instead  of  undertaking  to  give 
their  l^al  effect,  and  as  in  the  case  of  pleading  a 
written  instrument,  leave  it  to  the  court  to  construe 
them. 

I  am  the  more  confirmed  in  this  view  by  the  an* 
thority  of  the  case  of  Manning  v.  Whitbeck,'  in  the 
Supreme  Courts  lately  decided, — and  what  was  said 
in  Eno  v.  Woodworth,  a  reported  case,  in  the  Court  of 
Appeals/  In  the  first  of  these  cases  the  pleadii^ps, 
as  stated  in  the  opinion  of  the  court,  were  as  follows : 

The  plaintiffi,  in  their  complaint,  which  was  veri- 
fied, alleged  that  they  were  the  owners  of  a  quantity 
of  merchandize,  describing  the  articles  particularly, 
and  the  value.  That  the  defendants  illegally  and 
unjustly  detained  this  property  from,  and  refased  to 
restore  it  to,  the  plainti£& ;  and  that  the  plaintifiGs, 
therefore,  demand  a  judgment  of  deUvery  and  costs. 
The  defendants  alleged  that  the  complaint  was  not 
true,  but,  on  the  contrary,  that  the  goods  were  some 
time  before  sold  and  delivered  to  one  of  the  defend- 
ants, and  that  after  he  had  disposed  of  a  portion  of 
them,  the  residue  were  lawfully  taken  on  an  execu- 
tion against  him  by  the  other  defendant,  as  sheriff 
&c.  It  seems  in  this  case  to  have  been  conceded  that 
the  plaintiffi,  in  swearing  to  their  ownership  of  these 
goods,  and  to  the  alleged  wrongful  detention  by  the 
defendants,  were  merely  dealing  in  conclusions  of 
law.    They  relied,  it  seems,  on  the  fact  that  although 


^  I  do  not  find  this  case  officially  reported.  The  able  and  coneln- 
siye  opinion  delivered  in  the  case  may  be  foand  in  No.  1,  ^'  Law  Be* 
form  Tracts,"  p.  18. 

'  4  Coms.  349. 
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it  was  true  that  the  goods  were  sold  and  delivered, 
yet  the  plaintiflfe  were  deceived  by  false  and  fraudu- 
lent representations,  constituting  a  ground  in  law  to 
annul  the  sale.  This  was  carrying  out  to  the  letter 
the  doctrine  that  facts  must  be  pleaded  according  to 
their  UgoiL  effect 

Justice  Roosevelt,  who  delivered  the  opinion  in 
the  case,  very  pointedly  repudiates  the  doctrine  that 
facts  must  be  set  forth  according  to  their  legal  effect 
and  with  great  clearness  and  force  gives  his  reasons. 
He  says :  "  In  the  first  place,  then,  we  are  to  inquire 
what,  in  this  law,"  or  in  common  acceptation,  is  under- 
stood by  the  term/ocfe.  It  certainly  excludes  all  the 
ancient  fictions,  in  which  the  black-lettered  law  iind 
the  black-lettered  lawyers  at  one  time  so  much  de- 
lighted. Fact  is  the  opposite  of  fiction.  Requiring 
the  one  is  rejecting  the  other.  Besides,  the  statement 
of  these  facts  and  matters  was  to  be  sworn  to ;  a 
condition  only  to  be  complied  with  on  the  supposi. 
tion  of  truth.  The  people  generally,  and  especially 
those  who  had  been  in  the  habit  of  serving  on  juries 
and,  I  may  add,  a  large  portion  of  the  profession 
itself,  had  become  disgusted  with  the  old  system  of 
legal  falsehoods ;  and  the  Code,  in  the  particular  in 
question,  was  but  the  expression  of  an  almost  univer- 
sal public  sentiment.  Not  satisfied  with  directing 
the  written  pleadings  of  the  parties  to  be  plain  and 
concise,  in  other  words  stripping  them  of  their  pro- 
lixity and  obscurity,  it  enacted  that  they  should  be 
true.  Of  what  avail,  however,  is  this  provision,  if 
parties  are  to  be  aUowed^  and  not  only  allowed,  but 


*  §§  142,  149,  Code. 
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required^  while  discarding  open,  admitted,  fictions,  to 
deal  in  the  far  more  dangerous  practice  of  mRVing 
oath  to  legal  conclusions  ?"  The  conclusions  arrived 
at  by  the  learned  judge,  and  his  decision  on  the  mo- 
tion, which  was  by  the  plaintiff  to  strike  out  as  irre- 
levant these  matters  of  fact,  "  which  must  form  the 
real  issue,"  alleged  in  the  answer,  are  as  follows :  "  I 
conclude,  then,  that  the  plaintiffs,  instead  of  striking 
out  the  matters  of  fact  set  up  by  the  defendants, 
should  themselves  have  fully  stated  the  whole  case 
in  their  complaint ;  and  that  not  having  done  so,  they 
must  now  bring  forward  the  alleged  fraudulent  repre- 
sentations, if  such  be  in  truth  the  foundation  of  their 
claim,  in  the  form  of  a  reply  to  the  new  matter  stated 
in  the  defendant's  answer." 

These  views,  are  sustained  by  what  was  said  by 
JusTioB  Beonson,  in  the  other  case  above  alluded  to, 
Eno  V.  Wood  worth,  in  the  Court  of  Appeals.*  In 
that  case  it  was  held  that  money  paid  under  a  con- 
tract to  convey  land,  void  for  want  of  mutuality, 
could  be  recovered  back  in  an  action  for  money,  had 
and  received.  In  respect  to  the  form  of  the  plead- 
ings in  such  an  action.  Justice  Bboitson  says : 

^^  It  is  true  that  the  pleader  has  stated  the  written 
agreement  and  all  the  facts  necessary  to  show  a  right 
to  recover  upon  it  if  it  is  valid.  But  it  is  also  true 
that  the  same  facts  establish  a  right  to  recover  back 
the  money,  if  the  agreement  is  void.  This  is  an 
action  under  the  Code,  and  the  whole  case  is  set  forth 
in  the  complaftit.  Upon  the  case  as  it  is  stated  in 
the  complaint,  and  has  been  found  by  the  jury,  the 


'  4  Come.  247. 
11 
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plaintiff  is  entitled  to  recover,  whether  the  written 
contract  is  good  or  bad ;  and  the  defendant  cannot 
defeat  the  action  by  giving  it  a  name,  or  because  the 
pleadings  do  not  conform  to  the  old  precedents.  It 
is  questiondble  wTiether  it  would  he  good pleadiyig  undef* 
ike  Code  to  follow  the  old  form^  and  my,  that  the  de- 
fendant waa  indebted  to  the  plaintiff  im,  a  certai/n  sum^ 
for  so  much  money  had  and  received  by  the  defendant 
to  the  plaintiffs  use.  The  mare  proper  cowrse  would 
seem  to  he  that  which  ths  plaintiff  has  adopted^  of  stat- 
ing the  facts  which  show  that  the  defefndant  has  received 
m/mey  which  belongs  to  the  plaintiff .^ 

And  in  a  late  case  in  the  New  York  Superior 
Court,*  Justice  Duer  says :  "  Every  fact  which  the 
plaintiff  must  prove  to  enable  him  to  maintain  his 
suit,  and  which  the  defendant  has  a  right  to  contro- 
vert in  his  answer,  must  be  distinctly  averred ;  and 
every  such  aveimiefvt  must  he  understood  as  meaning 
wlvat  it  saySj  and  consequently  is  one  to  be  sustained 
by  evidence  which  corresponds  with  its  meaning.'^ 

Common  Counts. — ^The  rule  of  pleading,  namely, 
that  th^  facts  must  be  stated,  and  neither  the  legal 
conclusion,  nor  the  legal  effect  of  the  facts,  may  now 
be  safely  applied  to  all  cases  where  the  action  i^  for 
a  common  debt,  or  money  demand  arising  on  con- 
tract, and  in  which  heretofore  the  common  counts 
as  they  are  called,  were  used ;  as, 

For  goods  sold  and  delivered,  or  bargained  and 
sold. 

For  work  and  labor  done. 

For  money  had  and  received  to  the  plaintiff's  use. 


*  Glancy  v.  Fowler,  4  Sand.  667. 
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For  money  paid,  laid  out,  and  expended  for  the 
defendant. 

For  money  lent. 

For  nse  and  occupation,  Ac. 

The  common  counts  were  founded  on  express  or 
implied  promises  to  pay  money  in  consideration  of  a 
precedent  and  eodetmg  debt*  They  were  of  four 
descriptions.  1st.  The  indMtatue  count.  2d.  The 
qwmbwm  merv/it  3d.  The  quatni/am  valebomt.  4th. 
The  account  stated. 

The  indebitahM  count  stated  generally  that  the 
defendant  on  a  day  named  was  indebted  to  the  plain- 
tiff in  a  named  sum  of  money  for  goods  sold,  or  labor, 
or  for  money  lent,  paid,  or  had  and  received,  or  for 
some  other  pre-existing  debt  on  simple  contract,  at 
the  defendant's  request^  and  that  being  so  mdebted^ 
the  defendant,  in  consideration  thereof,  promised  the 
plaintiff  to  pay,  &c^  and  then  the  common  breach, 
that  the  defendant,  although  requested,  had  neglected 
and  refused  to  pay,  to  the  plaintiff's  damage,  <&c. 
The  vndebtednesa^  accruing  at  the  defendant's  request^ 
the  cause  or  svbject  matter  thereof,  and  the  promise 
to  pay,  constituted  the  essence  of  the  imdi/Uainis 
count. 

The  quomtum  mermt  and  quanbwm  valebant  counts 
were  in  a  different  form ;  the  first  alleging  a  promise 
on  the  part  of  the  defendant  to  pay  as  much  as  the 
plaintiff  reasonably  deserved  to  have^  and  the  second 
a  like  promise  to  pay  as  much  as  the  thing  was 
reasonably  worth.    The  account  stated,  also  alleged 


1  Chit.  PI.  840. 
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9k  promise  on  the  part  of  the  defendant  on  an  acconnt- 
ing  to  pay  the  balance  found  due.* 

These  various  ^omi^^,  requests^  <fec.,  thus  alleged 
as  the  basis  of  the  common  counts,  were  scarcely  any  - 
thing  more  than  mere  legal  fictions.    They  were  al- 
most always  matters  implied  by  law,  not  requiring 
any  express  proof.    Li  pleading,  there  was  no  diflfer- 
ence  between  an  express  and  an  implied  promise.* 
Both  were  stated  affirmatively  and  positively,  and 
the  latter  was  supported  by  proof  of  a  state  of  facts 
from  which  the  law  drew  the  inference  of  a  promise. 
Thus  in  the  case  of  Eno  u  Woodworth,'  above  cited, 
if  the  plaintiff  desired  to  recover  back  the  money  paid 
by  him,  on  the  failure  of  the  defendant  to  fulfil  the 
written  agreement  entered  into,  he  would,  under  the 
old  system,  have  declared  on  the  iruMntaius  count, 
for  money  had  and  received  by  the  defendant  to  the 
plaintiff's  use  at  the  defendant's  request^  alleging  a 
promiae  to  pay.    The  defendant,  in  point  of  fact, 
never  requested  him,  and  never  made  a  promise ;  and 
none  would  have  been  proved  on  the  trial;  but 
simply  a  state  of  facts,  from  which  a  request  and  pro- 
mise might  be  impUed  m  law^  and  which  entitled  the 
plaintiff  to  recover.    It  is,  in  reality,  as  much  a  ficti- 
tious mode  of  pleading  as  was  the  manner  of  stating 
a  case  in  trover,  namely,  that  the  plaintiff  oaaTialhf 
lost  a  chattel,  and  that  the  defendant  faumd  it ;  th^ 
fact  alleged  was  never  really  to  be  proved,  but  only 
a  state  of  facts,  from  which,  as  a  matter  of  law,  the 
lomtg  and  jmding  were  impUed.    This  method  of 

'  1  Chit.  PL  341. 
1  Chit.  PI.  340  n.  *  4  Com.  247. 
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pleading  does  not  seem,  within  the  decisions  last  cited, 
adapted  to  the  genius  and  spirit  of  the  Code,  which 
requires  "  the  facts'*  to  be  stated,  not  conclusions,  in- 
ferences, matters  implied  iii  law,  or  the  legal  effect  of 
facts.  It  was  a  mere  technical  rule  of  pleading  which 
permitted  (but  did  not  absolutely  require)  an  implied 
promise  to  be  pleaded  as  an  express  promise ;  and 
these  technical  rules  of  pleading,  as  we  have  seen,  are 
abolished  by  the  Code. 

Indeed,  even  under  the  old  system,  the  facts  con- 
stituting the  Cause  of  action  might  be  stated ;  that  is 
to  say,  a  special  declaration  used  in  cases  where  the 
common  counts  were  also  proper  ;^  and  in  m^ny  cases 
for  the  sale  of  goods,  for  money  had  and  received, 
for  work,  labor,  and  services,  the  common  counts 
could  not  be  used,  but  the  plaintiff  must  declare 
specially  on  the  facts  constituting  his  cause  of  action.' 

It  is  not,  however,  meant  to  be  here  said  that  a 
cause  of  action  under  the  Code,  set  forth  substantially 
in  the  form  of  the  old  indebitattM  count,  would  not 
be  good,  nor  was  this  so  held  in  Eno  v.  WoodwortL 
All  that  ia  meant  is,  that,  under  the  Code,  it  is  not 
necessary,  nor  is  it  beUeved  to  be  proper,  to  aUege  in 
a  pleading  an  implied  request,  or  an  tTjyplied  promise, 
or  any  other  matter  implied  ly  la/w^  either  as  the 
foundation  of  the  action  or  as  ancillary  thereto.  The 
facts  raising  the  implication,  and  they  alone,  should  be 
stated,  because  they  alone  are  to  be  proved.    The 


^  Formerly  these  general  oounts  were  not  in  use  ;  and  Lord  Holt 
is  said  to  have  remarked,  that  he  was  a  bold  man  who  first  ventured 
on  them.     1  Chit.  PL  342. 

'  See  cases  collected  1  Cow.  Treat,  pp.  126  to  155. 
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cases  of  Tacker  v.  Rushton/  Manning  t;.  WMtbeck,' 
and  Glenny  v.  Hitchings,*  were  nndoubtedly  decided 
on  correct  princi^es.  In  the  latt^  case,  it  was 
alleged  merely  that  the  plaiatiff  eoid  <md  deUvered  to 
the  defendant  certain  goods,  describing  them,  to  the 
valne  of  a  certain  sum,  and  claimed  judgment  in  a 
specified  amount.  Tliere  was  neil^her  a  request  on  the 
part  of  the  plainlaff  nor  a  promise  by  defendant 
alleged ;  and  a  demurrer,  on  the  ground  that  the  com* 
plaint  did  not  allege  a  promise  or  any  legal  liability 
on  the  part  of  the  defendant,  was  very  properly  ovw- 
ruled.  In  the  former  case  the  complaint  alleged  an 
indebtedness,  and  also  that  the  plaintiff  claimed  a  cer- 
tain sum  for  the  use  and  occupation  of  certain  rooms 
for  a  specified  time  at  a  specified  price,  and  also  for 
articles  fiimished  by  plaintiff  to  defendant.  This, 
also,  was  held  sufficient. 

The  rule,  therefore,  under  the  decision  in  Ikio  v. 
Woodworth,  an4  Maiming  v.  Whitbeck,  cannot 
long^  be  of  very  difficult  or  doubtful  application. 
In  all  cases  where  the  money  counts  heretofore  might 
have  been  used,  the  plaintiff  may  still  set  iorth  his 
cause  of  action  in  this  form,  if  it  expresses  ^ /oe^ 
necessary  to  be  proved  in  order  to  fix  the  defendant's 
liability ;  as,  for  example,  if  he  has  actually  perform*- 
ed  woi^  and  labor  for  the  defendmit,  with  his  assent ; 
or  has  actually  sold  and  delivered  him  goods  which 
have  come  to  his  hands,  and  have  been  used  by  him ; 
or  has  lent  him  money  which  he  refuses  to  pay,  <&c., 
<fec.,  leaving  out,  however,  those  legal  fictions  of  a 


'  2  C.  R.  69,  7  L.  0.  315.  '  Ante,  pa^  151 

•  4  How.  Pr.  B.  88. 
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request  or  promise^  wWcli  the  law  implies  from  the 
essential  feet  of  the  sale  and  delivery,  the  labor  done, 
or  the  money  lent.  If  the  labor  has  been  done,  or 
the  goods  delivered,  at  the  express  request  of  the  de- 
fendant, it  should  be  so  alleged,  and  proved,  as  it  will 
save  the  necessity  of  alleging  and  proving  other  facts 
tending  to  show  that  the  labor  was  not  graJbwUxms^  or 
the  goods  were  not  delivered  without  tke  hrumledge 
or  dsseni  of  the  defendant  So,  too,  if  there  was  an 
eocpress  promise^  it  should  properly  be  alleged,  and 
proved ;  as  that  the  plaintiff  worked  one  month  for 
the  defendant,  and  the  defendant  promised  to  pay 
him  a  specified  sum,  or  that  the  plaintiff  paid  and  ex- 
pended certain  money  for  necessaries,  on  account  of 
the  defendant,  and  the  defendant  promised  to  repay 
him,  <&c.  In  such  case  the  promise  is  the  ^^  fact  con- 
stituting the  cause  of  action"  which  is  to  be  proved 
in  evidence,  and  the  labor  or  the  money  expended, 
the  consideration  to  support  it.  Where  there  is  an 
easpress  promise  to  pay,  the  promise  itself,  having  a 
sufficient  consideration  to  support  it,  is  the  ground  of 
the  action,  and  the  plaintiff  need  set  forth  no  other 
&cts  to  sustain  his  action ;  but  in  the  absence  of  an 
express  promise  every  fact  necessary  to  fix  the  liability 
of  the  defendant,  and  to  show  him  under  a  legal 
obligation  to  pay  the  demand,  should  be  stated  in 
the  complaint.  Such  at  least  appears  to  me  to  be 
the  rule  indicated  by  the  plain  language  of  the  Code, 
and  coming  within  the  q)irit  of  the  decisions  made 
under  it  which  have  been  heretofore  cited. 

In  an  action  on  a  promise  supported  by  the  consi- 
deration of  a  nuere  moral  obligation,  as  the  promise 
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to  pay  a  debt^  from  wUcli  the  defendant  is  ezonerar 
ted  by  a  bankrupt  or  insolvent  discharge,  the  new^ 
promise  must  be  set  np  as  the  substantial  cause  of 
action,  and  the  old  debt  discharged  under  the  act, 
should  be  alleged  as  the  consideration  to  support  it." 
It  has  been  held  in  several  instances  in  this  state, 
that  in  the  case  of  a  new  promise  to  pay  a  debt  barred 
by  the  statute  of  limitations,  the  new  promise  doe9 
not  create  a  nefU)  UabUity^  but  merely  removes  the 
presumption  of  payment,  and  restores  the  remedy 
which  the  statute  has  barred/  The  old  debt,  there- 
fore, and  not  the  new  promise,  was  set  forth  as  the 
cause  of  action.  This  distinction,  however,  was  sub- 
sequently fully  considered  in  the  Court  of  Appeals,  in 
VanKeuren  v.  Parmlee,'  and  declared  to  be  without 
foundation.  In  a  debt  barred  by  the  statute  of  lim- 
itations, as  in  the  case  of  the  contract  of  an  infant, 
or  a  debt  barred  by  an  insolvent's  discharge,  the -new 
promise  is  in  the  nature  of  a  new  contract^  creating  a 
new  UalnUty^  and  is  the  substantial  cause  of  action. 
Hence  in  a  complaint  on  a  contract  barred  by  the 
statute,  the  old  demand  accruing  more  than  siz  years 
prior  to  the  time  of  commencing  the  action,  may  be 
set  up  as  the  coneideration  of  the  new  contract,  but 
the  new  promise  should  be  alleged  as  the  cause  of 
action.  And  if  it  be  a  demand  barred  by  the  statute 
since  the  Code,  the  new  promise  should  be  alleged  to 
have  been  in  writing^  or  facts  averred  to  show  some 
payment  of  principal  or  interest,  otherwise  the  ac- 


•  14  John.  148,  1  Hill  536,  4  Barb.  S.  C.  R.  174. 

•  5  Wend.  257,  9  Id,  293,  4  Barb.  S.  C.  R.  168,  6  Id,  583. 

•  2  Corns.  523. 
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knowledgment  or  promise  is  unavailing/  The  rule 
of  pleading,  it  is  conceived,  is  changed,  and  if  it  dis- 
tinctly appear  on  the  face  of  the  complaint  that  the 
plaintiff '8  claim  is  barred  by  the  statute,  or  is  di^ 
charged,  or  that  the  defendant  at  the  time  of  the 
contract  was  an  infant,  and  no  new  promise  or  its 
equivalent  be  alleged,  or  the  case  not  brought  within 
any  of  the  exceptions  of  the  statute,  the  com- 
plaint will  be  defective,  as  showing  upon  its  face  a 
state  of  facts  which  constitute  no  cause  of  action,'  and 
in  analogy  with  the  old  practice  in  chancery  the  de- 
fendant may  demur."  This  was  so  held  under  the 
Code  in  the  case  of  Genet  v  Tallmadge.*  It  will, 
however,  be  competent  for  the  plaintiflF,  in  the  first 
instance,  to  complain  on  the  old  demand,  if  it  can  be 
done,  without  showing  it  barred  by  the  statute ;  in 
which  case  the  defence,  as  under  the  old  practice, 
must  be  set  up  in  the  answer  and  can  be  taken  in  no 
other  way,  and  unless  so  set  up  is  waived.*  I  have 
here  assumed  that  section  74  of  the  amended  Code 
applies  only  to  cases  where  the  complaint  shows  on 
its  face  a  demand  not  barred  by  t^e  statute/ 

In  indicating  generally  the  rules  of  pleading  pre- 
scribed by  the  Code,  it  will  not  be  necessary,  nor 
would  it  be  practicable,  within  the  limits  of  this  work, 
to  enter  into  a  fall  and  particular  discussion  of  the 
former  requisites  and  qualities  of  pleading.    The  ob- 


'  Am.  Code,  §  110. 

•  24  Wend.  687.  7  Paige  373,  3  Barb.  Ch.  B.  477.  See  poBt, 
cbap.  yii.  see.  2. 

•  1  C.  R.,  N.  S.  846.  *  Am.  Code,  §  74. 

•  See  post,  ehap.  yii.  see.  2. 
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ject  of  the  present  chapter  is  mainly  to  inquire  what 
cbangee  the  Code  has  introduced  into  the  former 
mode  of  stating  the  facts  which  constitute  the  plain- 
tiff's cause  of  action.  I  shall,  therefore,  without 
dwelling  further  upon  these  matters,  in  the  next  place 
briefly  notice  some  of  the  particular  provisions  which 
the  Code  has  made  upon  the  subject  of  pleading ;  and 
first  in  pleading: 

Conditions  preoederU. — ^The  section  of  the  Code 
above  referred  to  in  respect  to  the  pleadiug  of  writ- 
ten instruments  has  made  an  important  change  in  this 
respect.  It  was  a  general  rule,  subject  to  some  ex- 
ceptions, under  the  old  system,  that  in  pleading  the 
perfornfumoe  of  a  consideration  or,  covencmt^  the  party 
could  not  plead  generally  that  he  performed  the  cov- 
enant or  condition,  but  must  show  ^ecially  the  time, 
place,  and  manner  of  performance/  Where  a  spe- 
cific act  was  to  be  done  by  the  plaintifi^  or  any  num- 
ber of  acts,  by  way  of  condition  precedent,  he  must 
show  in  pleading  precisely  what  he  has  done  by  way 
of  performing  them/  The  Code,  however,  has  altered 
this  rule,  and  provides  that  "  it  may  be  stated  gene- 
rdUAj  thM  the  party  dvkj  performed  aU  the  conditions 
on  hispa/rt^  a/nd  if  sv/ih  allegations  he  controverted^  the 
party  pleading  shall  he  hownd  to  ^stdlUsh  on  tlie  trial^ 
the  facts  sTiowing  srwh  petforma/nce.^''* 

If  the  performance  of  the  condition  precedent  is 
not  denied  in  the  answer,  of  course  no  proof  is  neces- 
sary, for  every  material  allegation  in  the  complaint 
not  controverted  by  the  answer  is  to  be  taken  as  true. 

»  Steph.  cm  PL  334.  •  24  Wend.  153. 

'  §  162  Am.  Code. 
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IXader  this  section  it  lias  been  held  that  in  a  com- 
plaint against  tibje  endorser  of  a  promissory  note  pay- 
able at  a  particular  place,  an  averment  of  present- 
ment and  demand  a<  theplaoey  was  not  necessary,  and 
lihat  an  averment  that  when  the  note  became  due,  it 
was  ^^  duly  presented,''  and  payment  thereof  ^^  duly 
demanded,'' was  sufficient,  the  presentation  and  de- 
mand being  a  condition  precedent  in  the  contract, 
and  the  Code  authorizing  it  to  be  stated  in  general 
terms.' 

Private  Stabate. — ^A  similar  change  is  made  by  the 
Code  in  the  manner  of  pleading  a  private  statute. 
The  court  did  not  take  official  notice  of  a  private 
statute  at  common  l^w,'  and,  therefore,  when  a  party 
had  occasion  to  rely  on  an  act  of  this  description  he 
must  set  forth  such  parts  of  it  as  were  material' 

By  the  Code  however : 

^^  In  pleading  a  private  statute,  or  a  right  derived  there- 
from, it  shall  be  sufficient  to  re&r  to  such  statute  by  its  title 
and  the  day  of  its  passage,  and  the  court  shall  thereupon 
take  judicial  notice  thereof."* 

JudgTuent. — So,  too,  in  pleading  the  judgment  of 
an  inferior  court  of  limited  or  special  jurisdiction,  the 
law  in  this  state^  down  to  the  time  of  the  passage  of 
the  Code,  was,  that  a  general  averment  of  jurisdiction 
was  not  suffident,  but  the  i^)ecific  facts  conferring  the 
jiurisdiction  must  be  stated.*  The  Code  has  made  a 
change  in  this  respect  similar  to  thalt  made  in  the 


'  Ante,  page  140.         *  1  Bl.  Com.  86.         *  Steplu  PL  347. 
^  §  163  Am.  Code.        *  8  Com.  193.    3  Barb.  S.  C.  K  603. 
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manner  of  pleading  the  performance  of  a  condition 
precedent.  The  judgment  or  determination  of  snch 
court  may  now  he  generally  stated  '*to  have  been 
duly  given  or  made,"  and  if  the  allegation  he  contro- 
verted the  party  pleading,  (as  on  the  performance  of 
conditions  precedent,)  is  bound  to  establish  on  the 
trial  the  facts  conferring  jurisdiction/  K  not  contro- 
verted, of  course,  the  jurisdiction  will  be  established 
on  the  trial  without  proof. 

Pleading  in  cases  of  ISbeL  am,d  elwndefr. — The  Code 
has  also  altered  the  rule  of  pleading  in  this  class  of 
cases.  It  is  not  now  necessary  to  allege  in  the  com- 
plaint any  extrinsic  fact  for  the  purpose  of  showing 
the  application  to  the  plaintiff*  of  the  defamatory 
matter  out  of  which  the  cause  of  action  arose ;  but  it 
is  sufficient  to  state  generally  that  the  same  was  pub- 
lished or  spoken  concerning  the  plaintifl^  and  if  such 
allegation  be  controverted,  the  plaintiff  shall  be 
bound  to  establish  on  the  trial  that  it  was  so  pub- 
lished or  spoken."  This  does  not,  however,  render  it 
unnecessary  to  aver  in  the  complaint  the  meaning  of 
the  words  themselves,  when  such  meaning  becomes 
essential  to  the  cause  of  action.*  As,  where,  for  ex- 
ample, the  words  standing  alone  do  not,  as  a  matter 
of  law,  impute  a  criminal  offence,  there  should  be  an 
averment  showing  that  the  words  were  used  in  a 
sense  intending  to  impute  such  an  offence.  Such 
averments  are  necessary  to  sustain  the  action  where 


•  Am.  Code,  §  161. 

•  Am.  Code,  §  164  ;  see  16  Wend:  9  ;  3  Com.  177. 

•  Pike  V,  Van  Wormer,   5  How.  Pr.  R.  171.,  and  see  also  Fry  v. 
Bennett,  C.  R.,  N.  S.  247. 
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words  are  ambigaons  or  uiicertain  in  their  meaning/ 
And  when  words  are  spoken  in  a  foreign  language  it 
must  be  averred  that  the  hearers  understood  such 
language."  The  Code,  it  seems,  has  changed,  the 
conmion  law  rule  of  pleading  in  actions  of  slander  in 
but  one  particular ;  that  is,  although  it  may  be  un- 
certain to  whom  the  words  were  intended  to  apply,  it 
is  no  longer  necessary  to  insert  in  the  complaint  any 
averments  showing  they  were  intended  to  apply  to 
the  plaintiff;  in  other  respects  the  rule  formerly  pre- 
vailing remains  unchanged.' 

In  the  case  of  Fry  v.  Bennett,*  the  sufficiency  of 
a  complaint  in  a  case  of  libel  was  considered  with  re- 
ference to  the  change  effected  by  section  164  of  the 
Code,  and  the  above  decision  in  Pike  v.  Van  Wormer 
concurred  in.  It  was  said  by  the  court,  that  where  the 
meaning  of  the  words  is  so  ambiguous  that  extrinsic 
facts  are  necessary  to  be  proved  to  show  them  to  be 
actionable  at  all,  the  necessity  of  stating  those  facts 
by  an  explicit  averment,  is  precisely  the  same  as  it 
»  has  always  been,  and  that  this  section  of  the  Code 
does  not  apply  to  such  a  case.    Such  facts  must  be 
proved,  in  order  to  entitle  the  plaintiff  to  recover,' 
and  are  material  and  issuable  in  their  nature.    But 
those  allegations  only  are  to  be  deemed  material  in 
the  sense  of  the  Code  which  the  plaintiff  mu8t  jprove^ 
in.  order  to  mamtam  Jm  actioT^    Hence  it  was  said, 
in  the  same  case,  that  matters  which  relate  to  the 
motives  and  intent  of  the  defendant  in  publishing  the 
libel,  were  not  necessary  to  be  inserted  in  the  com- 

'  6  How.  Pr.  B.  99  ;  2  Cow.  321 ;  4  Wend.  320. 

■  3*  WenA  394.  "  5  How.  Pr.     R.  1  6  Id.  99. 

M  C.  R.  N.  8.  238 

*  Kinney  v.  N«0h,  3  Corns.  177. 
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plaint,  becanse  not  necessary  to  be  proved  to  entitle 
the  plaintiff  to  recover;  and  aMongh  sncli  allega^ 
tions  might  not  be  liable  to  rejection  as  irrelevant, 
yet  they  might  be  justly  treated  aer  redundant  and 
snperflnons.  A  mere  innendo  cannot  be  traversed ; 
such  a  traverse  raises  no  material  issue.  But  matter 
of  inducement  when  necessary  to  be  proved  may 
be  traversed  by  the  answer,  and  such  traverse  wiH 
raise  a  material  issue.  It  is  also  said  in  the  note 
to  this  case,  that  malice  is  the  gbt  of  the  action 
for  libel;  and  prior  to  the  Code,  the  declaration 
had  to  allege  malice,  either  directly  or  by  some 
equivalent  averment ;  in  which  case  the  defendant's 
plea  of  not  guilty  put  the  malice  in  issue.  It  is  said, 
however,  in  a  late  case,*  since  the  Code,  that  it  i»  not 
necessary  to  aver  express  malice  or  want  of  probable 
cause  in  a  complaint  for  libel.  The  point  relates 
rather  to  the  amis  and  measure  of  proof  than  the 
form  of  the  pleadings.  If,  on  the  trial,  it  appears 
that  the  publication  was  made  on  a  just  occasion,  the 
burden  will  thereby  be  thrown  on  the  plaintiff  of 
proving  express  malice;  and  then  the  question  of 
probable  cause  may  be  enquired  into." 

A  complaint  for  slander  is  defective  if  it  does 
not  state  that  the  words  were  spoken  in  the  presence 
or  hearing  of  some  person,*  but  the  ysrordi  pvhUshed  in 
the  complaint  import  that  the  words  were  so  spoken.* 
And  it  is  necessary  that  the  precise  words  used  should 
be  set  forth  ;*  the  plaintiff  must  state  distinctly  what 
the  charge  is,  so  that  the  defendant  may  know  for 

"  Purdy  V.  Carpenter,  6  How.  Pr.  R.  361. 

■  Per  Barculo  J.  '  1  0.  R.  117 ;  3  How,  406. 

*  1  C.  R.  134.  •  7  L-  O.  316. 
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what  he  is  stted.  Actionahle  words,  not  alleged  in 
the  complaint,  are  not  admissible  in  evidence.'  An 
omission  to  state  the  timB  and  place  of  the  slander  is 
not  a  ground  of  demurrer ;  the  court  can  order  the 
pleadings  to  be  made  definite  by  amendment.*  Nor 
will  a  demurrer  lie  to  a  complaint  which  alleges  that 
the  defendant  on  dwers  days  and  timee^  between  that 
day  and  the  commencement  of  the  suit,  spoke  the 
words  complained  of.*  Time  and  place  are  in  general 
immaterial,  and  need  not  be  proved  as  laid  in  the 
complaint,  and  it  seems  under  the  Code^  need  not  in 
general  be  alleged,  except  where  they  become  matter 
of  substance. 

On  hands  cmd  mstruments  other  than  for  payment 
of  money. — The  Code  restricts  the  rule  permitting  the 
copy  of  a  written  instrument  to  be  a  sufficient  cause 
of  action  to  actions  on  instruments  for  the  paynftent 
of  mxmey  only.  Onbonds and  instruments  other  than 
for  the  payment  of  money,  the  cause  of  action  and 
breach  of  the  contract  must  still  be  set  forth  sub- 
stantially as  before ;  that  is,  the  facts  required  to  be 
stated  are  those  which  the  plaintiff  must  prove  in  the 
first  instance  at  the  trial,  or  be  non-suited.  It  is  suf* 
ficient  to  set  forth  a  written  contract  according  to  its 
legal  effect,*  but  where  the  meaning  is  doubtful  it  is 
advisable  to  set  it  out  in  Tiaec  verba  and  leave  the  court 
to  construe  it.*  A  party  declaring  on  an  agreement 
need  only  state  so  much  of  it  as  constitutes  the  en* 

A^'  0  How.  Pr.  R.  292,  and  oasM  oitod.       '  7  L.  0. 316. 
'  •  Gray  V.  NelUs,  6  How.  Pr.  290. 

*  Though  othenriM  under  the  oldsjatem,  4  Denio^  80,  and  aee  1 
ChikPl. 

*  8  Cow.  de,  2  Wend.  479.  *  6  Hill  476. 
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gagement  for  the  breach  of  which  he  complains.  If, 
however,  the  defendant's  covenants  are  qualified,  or 
the  plaintiff's  covenants  are  enlarged  by  the  further 
provisions,  it  must  be  stated."  It  is  necessary  to  set 
forth  in  the  complaint  such  covenants  or  parts  of  the 
agreement  as  relate  to  the  breaches  assigned.' 

Ae^rvment  of  breaches  mhonda  are  by  statute  to  be 
made  in  the  following  cases :  ^'  When  an  action  shall 
be  prosecuted  in  any  court  of  law,  upon  any  bond 
for  the  breach  of  any  condition  other  than  for  the 
payment  of  money,  or  shall  be  prosecuted  for  any 
penal  sum  for  the  non-performance  of  any  covenant 
or  written  agreement,  the  plaintifi^  in  his  declaration, 
shall  assign  the  specific  breaches  for  which  the  action 
is  brought* 

A  breach  is  in  general  well  assigned  by  negativ- 
ing the  words  of  the  condition  or  covenant.*  But 
the  assignment  of  two  breaches  of  the  same  specific 
covenant,  or  stipulation,  is  bad.*  A  breach  according 
to  the  substance  though  not  the  letter  of  the  covenant 
is  well  assigned,'  but  when  the  pleader  undertakes  to 
assign  a  breach  coming  within  the  substance,  intent, 
or  effect  of  the  covenant,  he  is  held  to  a  more  strict 
rule  than  when  he  follows  either  negatively  or  affirm- 
atively the  words  of  the  contract.'  In  a  bond  con-' 
ditioned  to  do  one  thing  or  another,  the  complaint 
must  negative  both.*  .  And  a  breach  that  the  defen- 
dants did  not  honor  the  plaintiff' s  draft  on  one  of 


'  14  John.  400,  2  Denio,  235,  3  Id.  363.  '  Id. 

'  2  R.  S.  3d  £d.  475,  seo.  6. 

^  5  John.  168.    8  Id.  111.     4  Wend.  670.  4  Hill  154. 

•  1  Wend.  207.  *  2  W^nd.  683. 

'  Per  BronBon  J.    4  HiU  164.  *  18  Wend.  597. 
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them,  the  covenant  being  to  honor  a  draft  on  all  of 
them  is  bad/  In  declaring  on  a  note  for  a  ceii^am 
spm  payable  in  specific  articles,  it  is  enough  to  allege 
non-payment -of  the  money ;  non-delivery  of  the  arti- 
cles need  not  be  alleged."  A  breach  negativing  tie 
words  in  a  covenant  to  "  nse  all  necessary  care  «ad 
diligence  in  the  sale  of  lots  "  is  suflScient.*  A  general 
breach  is  sufficient  in  a  complaint  on  a  bond  condi- 
tioned that  the  party  will  appear  and  abide  the  order 
of  the  court.*  If  there  be  any  defect  or  inaccuracy 
iu'  assigning  the  breach,  it  is  aided  after  verdict,  for 
the  court  will  intend  that  damages  would  not  have 
been  given  if  a  good  breach  had  not  been  shown:* 

An  account  may  be  stated  generally,  and  it  is  not 
necessary  to  set  forth  the  items  thereof  in  detail. 
The  Code,  however,  makes  provision  fw  either  party 
to  obtain  a  copy  of  the  account  of  his  adversary.* 
The  plaintiffs  statement  will  be  sufficient  if  he  speci- 
fies the  general  nature  of  the  account,  as  that  the  de- 
fendant is  indebted  to  him  in  a  specified  sum  for  labor 
and  services  performed  for  the  defendant,  and  a  fur- 
ther sum  for  goods  sold  and  delivered,  and  a  certain 
other  sum  for  the  use  and  occupation  of  certain  pre- 
mises, amounting  in  the  aggregate  to  so  much,  for 
which  he  claims  judgment."  It  would  be  aafe  also  to 
apply  the  rule  that  the  various  portions  of  the  account, 
and  indeed  the  whole  of  it  in  the  aggregate,  should 
be  so  described  in  the  complaint  as  to  be  capable  of 


'  1  Hffl  66.  •  4  Hill  164.  •  4  Hill  154. 

*  17  Wend.  59.     21  Id.  40.  '7  John.  461. 

'  Am.  Code,  §  158. 
See  Tucker  v.  Rushton,  2  C.  R.  50.  7  L.  O.  316. 
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being  distinguislied'  frqm  any  other  demand  of  like 
natnre,  so  that  in  a  recovery  thereon,  though  by  de- 
fault, and  without  other  proof  than  the  oatji  of  the 
plaintiff  to  the  complaint,*  the  record  of  the  judgment 
may  be  a  bar  to  any  other  suit  to  enforce  the  same 
demand.' 

The  extent  to  which  the  common  counts^  as  they 
are  called,  may  be  used,  has  already  been  considered. 
They  are  proper  when  they  express  precisely  the 
fact  to  be  proved,  as  that  the  defendant  is  indebted 
to  the  plaintiff  in  a  certain  sum,  for  certain  goods  and 
merchandize,  actually  had  and  received  by  the  plain- 
tifl^  and  for  which  he  actually  promised  to  pay ;  or 
for  work  and  services  done  for  the  defendant  at  hi» 
request^  or  for  which  he  has  promised  to  pay.  And 
see  farther  what  was  said  on  this  subject  in  a  previous 
portion  of  this  section.* 

In  actiona  otlier  than  on  contract — The  rule  as  to 
what  facts  are  necessary  to  be  stated  in  other  actions, 
is  entirely  similar.  The  plaintiff  should  set  forth  ex- 
pressly, or  by  necessary  implication,  every  thing, 
which  if  denied,  he  is  bound  in  the  first  instance  to 
prove,  in  order  to  maintain  his  action.  Thus,  in  an 
action  against  a  bailee,  who  has  come  lawfully  into 
possession  of  personal  property,  the  complaint  should 
aver  a  demand  of  the  goods  and  reftisal,  or  allege 
that  the  defendant  has  sold  or  destroyed  the  property, 
which  is  equivalent  to  a  wrongful  taking.*  And 
generally,  whenever  a  demand  of  the  goods  is  neces- 


'  g  246  Am.  Code. 
'Ante,  pages  145  to  150. 
*  3  Wend.  406.,  10  Id.  389. 


'  See  ante,  page  145. 
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sary  to  show  the  plamtiffs  right  of  action,  it  must  be 
alleged ;  and  if  not  alleged  it  cannot  be  proved  on 
the  trial*  The  legal  fiction  that  the  plaintiff  being 
possessed  of  tjie  goods,  loet  the  same,  and  that  after- 
wards they  came  into  the  possession  of  the  defendant 
hy  finding^  although,  perhaps,  the  legal  effect  of  the 
facts,  should  not  be  stated,  but  the  facts  themselves  ; 
as  that  the  plaintiff  was  the  lawM  owner,  or  was 
lawfully  possessed  of  the  goods  ;  that  they  came  into 
the  possession  of  the  defendant  in  a  certain  way, 
specifying  it ;  that  the  right  of  the  defendant  to  the 
possession  has  ceased,  with  a  demand  and  refusal, 
when  necessary  to  sustain  the  action.  The  same  may 
be  said  with  respect  to  an  action  to  recover  the  pos- 
session of  personal  property." 

In  an  axjtion  on  an  express  warranty,  the  warranty 
itself,  in  consideration  of  the  sale,  is  the  cause  of  action ; 
and  no  sdetUer  need  be  alleged;*  but  in  an  action 
upon  a  false  representation,  or  fraudulent  concealment 
in  the  sale,  the  complaint,  to  be  good,  must  aver  a 
knowledge  of  the  fraud  on  the  part  of  the  defendant, 
because  to  support  the  action  such  knowledge  must 
be  made  to  appear  by  proof  on  the  trial.* 

Many  cases  might  be  instanced  to  Ulustrate  this 
principle.  A  single  one  in  addition  will  suffice.  In 
the  case  of  failure  of  title  to  goods,  where  there  is 
neither  express  warranty  uox  fraudulent  intention  on 

'  Bristol  V.  Bens,  and  Sar.  R.  R.  Co.,  9  Barb.  S.  G  .  R.  159. 
*  And  see  farther  on  this  subject,  Manning  v.  Whitbeok,  cited 
ante,  page  151. 

'  Holman  v.  Dord,  1  C.  R.,  N.  S.  331. 
'  4  Black  Ind.  R.  353. 
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the  part  of  the  seller,  a  complaint  will  show  a  good 
cause  of  action  without  averring  either  a  warrafd/y  or 
scienter^  because  neither  of  them  need  be  proved  on 
the  trial,  the  law  implying  a  warranty  ^f  title  in  the 
thing  sold,  unless  the  possession  <rf  it  be  at  the  time 
in  another.'  In  a  complaint  against  B.,  in  such  case, 
A.  need  only  allege  the  purchase  for  a  valuable  con- 
sideration from  B.,  of  the  article  which  was  in  B.'s 
possession  at  the  time  of  sale,  and  the  failure  of  title, 
claiming  judgment  for  damages  ther^or. 

It  may  be  jwoperly  observed  in  this  place,  that  the 
question  on  ah  objection  to  the  sufficiency  of  the  facts 
stated  in  the  complaint  is  not  whether  the  complaint 
is  perfect,  and  embraces  every  thing  which  might  pro- 
perly be  embraced,  but  siinply  whether  there  are 
facts  enough  stated  to  sustain  the  action,  and  entitle 
the  plaintiff,  if  he  prove  such  facts,  to  a  judgment. 
Thus  it  was  held  in  Luddington  v.  Taft,*  that  in  an 
action  for  an  account  between  partners,  a  complaint 
which  set  forth  a  partnership,  a  dissolution  of  such 
partnership,  the  existence  of  unsettled  accounts,  and 
a  balance  in  favor  of  the  plaintiff,  constituted  a  good 
cause  of  action  and  was  sufficient,  and  it  was  not  in- 
dispensable on  the  part  of  the  plaintiff  to  set  forth 
all  the  matters  in  detail,  necessary  for  a  full  .and  final 
account. 

It  should  be  observed  further,  that  in  all  cases, 
whether  on  contract,  or  for  a  wrong,  the  complaint 
must  show  the  authority  of  the  plaintiff  to  sue. 
Thus  an  assignee  of  a  right  of  action  on  contract 
which  the  complaint  shows  was  made  between  de- 


*  Cro.  Jac.  197  ;  1  Salk.  210.  '  10  Barb.  S.  C.  R.  447. 
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fbudant  and  a  tMrd  party,  must  det  out  the  assign- 
ment and  shoTV  his  interest  as  plaintiff*  So  in  an 
action  by  a  partnership  for  a  debt  contracted  with 
the  plaintiff  and  a  partner  since  deceased,  his  death 
and  the  survivorship  of  the  plaintiff  should  be 
alleged/  And  so  also  in  case  of  a  defendant  who 
was  a  joint  contractor.  And  if  the  plaintiff  sue  as 
guardian  and  security  for  A,  an  infant,  he  must  show 
how  he  is  guardian  and  secuiity,  that  he  was  specially 
appointed  by  the  court,  and  that  A.  is  an  infant.  If 
he  sue  as  committer  or  receiver,  he  must  show  how  he 
was  appointed.  A  general  averment  that  he  was  duly 
appointed,  has  been  held  to  be  insufficient.'    \ 

The  principles  above  considered,  and  the  foregoing 
rules  as  to  what  matters  must  be  set  forth  in  a  com- 
plaint, are  equally  applicable  to  cases  which  hereto- 
fore would  have  been  of  equitable  jurisdiction.  They 
were  well  applied  by  Justice  Sill  in  the  case  of 
Aldrich  v.  Lapham,*  an  action  brought  to  foreclose  a 
mortgage  where  there  were  infant  defendants,  and 
the  complaint  did  not  allege  the  requisite  facts  to 
show  what  the  interests  of  the  infants  were.  The 
court  in  denying  the  application  for  judgment,  says : 
"  The  rule  applies  now  as  heretofore,  that  the  jndg- 
ment  must  be  eecundum  allegata  ei  prcHxiia.  The 
complaint  must  state  the  facts  which  entitle  the  plain- 
tiff to  judgment,  and  where  they  are  not  admitted, 
which,  as  against  infant  defendants,  is  never  the  case 
they  must  be  sustained  by  legitimate  proof.  In  the 
present  case  both  these  essentials  are  wanting.'^ 

*  1  John.  34.  •  4  Denio  80.     7  Barb.  S.  C.  R.  204. 

•  6  How.  Pr.  R.  129.     1  C.  R„  N.  S.  408. 
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WTiat  matter's  must  not  he  alleged. — ^Having  con- 
sidered thus  far  what  averments  and  facts  are  neces- 
sary to  be  alleged  in  order  to  constitute  a  sufficient 
cause  of  action,  it  will  be  now  proper  to  notice  what 
matters  cannot  be  alleged  in  a  complaint ;  that  is, 
what  matters  the  plaintiff  is  not  at  liberty  to  set 
forth  as  part  of  his  cause  of  action. 

The  general  rule  is  that  all  the  facts  necessary  to 
sustain  the  plaintiff^s  cause  of  action  must  be  set 
forth,  and  no  more.  Whatever  circumstances  are  not 
necessary  to  constitute  the  plaintiff's  cause  of  action 
or  ground  of  defence,  are  surplusage/ 

Swrphbsage  taken  in  its  general  sense  includes  urir 
necesaa/ry  mnUer  of  whatever  description;  as  Ist^ 
matters  ^\6^ foreign  and  irrdevant ;  2d,  matters 
which  though  not  wholly  foreign  do  not  require  to 
be  stated,  such  as  mere  matters  of  evidence,  matter 
of  law,  or  other  things  which  the  court  officially 
notices,  matter  coming  more  properly  from  the  other 
side,  matter  necessarily  implied,  &c. ;  3d,  Unneces- 
sary prolixity  in  the  manner  of  statement.*  Super- 
fluous or  irrelevant  allegations  also  include  those 
which  are  repugnami,  to  what  was  before  alleged.' 

In  pleadings  at  law  surplusage  was  not  a  subject 
of  demurrer,  the  maxim  being  utile  per  inutile  non 
mtiatur.*  In  flagrant  cases  of  the  kind,  however,  the 
courts  referred  the  pleading  to  an  officer,  that  he 
might  strike  out  such  matter  as  was  redundant  and 
was  capable  of  being  omitted  without  injury  to  the 


"  See  1  Chit.  PL  214;  *  Steph.  PI.  432. 

•  1  Chit.  PL  231.  *  Steph.  PL  421-2. 
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material  avennents/  In  some  cases,  too,  the  courts 
have,  on  motion,  ordered  the  superfluous  matter  to  be 
struck  out  of  the  pleadings,  and  if  there  were  any  vex- 
ation, have  required  the  party  inserting  it  to  pay  the 
costs  of  the  application.* 

Li  pleadings  in  equity  impertw^  was  the  same 
kind  of  fault  which  eurplusage  was  at  law.  SccmdoU 
consisted  in  the  allegation  of  anything  which  is  un- 
becoming  the  dignity  of  the  court  to  hear,  or  is  con- 
trary to  good  manners,  or  which  charges  some  person 
with  a  crime  not  necessary  to  be  shown  in  the  cause. 
To  which  may  be  added  that  any  unnecessary  allega- 
tion bearing  cruelly  upon  the  moral  character  of  an 
individual  is  also  scandalous.*  Scandalous  or  imper- 
tinent statements  in  a  pleading  in  equity,  if  excepted 
to  by  a  defendant,  might  be  referred  to  a  master,  and 
on  his  report,  ea^unged  by  the  court  with  costs.* 

Irrelevant  a/nd  redundcmt  matter. — ^The  Code  un- 
takes  by  a  general  provision  to  embrace  all  these 
various  cases,  and  to  provide  an  uniform  mode  of 
prance  for  reaching  these  defects  in  pleading.  Sec- 
tion 100  of  the  amended  Code  provides : 

*'If  irrelevant  or  redundant  matter  be  inserted  in  a 
pleading,  it  may  be  stricken  out,  on  motion  of  any  person 
aggrieved  thereby,  and  when  the  allegations  of  a  pleading 
are  so  indefinite  or  uncertain  that  the  precise  nature  of  tfaa 
charge  or  defence  is  not  apparent,  the  court  may  require  the 
pleading  to  be  made  definite  and  certain  by  amendment." 

The  Code  has  not  defined  what  constitutes  irrde- 


'  Steph.  PL  421.  '  id.    1  Chit  PL  281. 

•  1  Barb.  Ch.  P.  41.  *  1  Barb.  Ch.  P.  41. 
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vcmt  -and  rednmdant  Inatter ;  we  are,  therefore,  left  to 
determine  it  by  the  rules  already  laid  down  in  various 
judicial  decisions,  and  from  the  analogy  of  the  old 
practice  at  law  and  in  equity.  In  its  widest  sense 
undoubtedly  irrelevant  and  redundant  matter  may 
be  considered  as  embracing  everything  that  was 
surplusage  in  pleadings  at  law,  as  well  as  scandal  and 
impertinence  in  pleadings  in  equity.  Hence,  un- 
necessary prolixity  of  statement,  mere  matters  of  evi- 
dence, conclufliong  of  law,  matters  properly  coming 
from  the  otter  side,  as  weU  as  matters  wholly  for- 
eign to  the  controversy,  may  be  considered  irrelevant 
and  redundant.  It  is  to  be  observed,  however,  that 
now  as  formerly,  redundancy  and  surplusage  do  not 
vitiate  a  good  pleading,  nor  can  it  be  demurred  to,* 
but  is  waived,  unless  the  objection  be  taken  by  mo- 
tion to  strike  out,  which  must  be  made  before  de- 
mrrrer  or  answer,*  and  before  noticing  the  cause  for 
trial,'  and  within  twenty  days  from  the  time  of  ser- 
vice of  the  pleading  objected  to.* 

In  Hynds  v.  Griswold,'  it  was  said  by  Mr.  JirsnoE 
Habris  that  the  160th  section  of  the  Code  did 
not  authorize  an  application  upon  motion  to  strike 
out  every  irrelevant  or  redundant  expression  or 
clause  which  might  be  found  in  a  pleading.  Effect 
must  be  given  to  the  word  " aggrievedj^  as  used  in 
that  section.  The  matter  must  not  only  be  irrele- 
vant or  redundant,  but  some  party  must  be  ag- 


*  White  V.  Kidd,  4  How.  Pr.  R.  68.  Esmond  v    Van  Ben- 
sohoten,  5  Id.  441. 

*  Sap.  Court  Rdes,  43  ;  2  Sand.  680.  *  5  How.  Pr.  R.  44. 

*  Id.  43*  Rule  S.  0.  •  4  How.  Pr.  R.  69. 
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grieved  or  prejudiced  thereby.*  In  a  subsequent 
oaae,  however,  before  the  same  Justice,  the  language 
of  thia  opinion  was  Essentially  qualified."  It  was 
there  said,  it  was  not  intended  that  before  such  a 
motion  could  be  granted  it  must  be  shown  that  some 
actual  injury  would  result  to  the  moving  party,  if 
the  matter  sought  to  be  expunged  was  suffered  to 
remain.  Every  unnecessary  expression  or  redundant 
sentence  should  not  be  expunged.  But  where  entii*e 
statements  are  introduced,  upon  which  no  rrujdenal 
iaeue  can  he  taken,^  the  c^posite  party  may  be  "  ag- 
grieved'' by  allowing  them  to  remain,  and  in  all  cases 
is  entitled  to  his  motion. 

In  the  case  last  cited,  JrrsTiCB  TTakktr  expressed  his 
fall  concurrence  with  Jubtice  Hand  in  the  view  taken 
of  the  question  in  Carpenter  v.  "West.*  The  opin- 
ion in  that  case  expresses  with  much  clearness  and 
force  what  we  regard  as  the  true  construction  of  this 
section  of  the  Code : 

"  By  irrelevant  or  redundant  matter  in  the  Code,  I 
take  it  is  meant,  what  is  usually  understood  as  imper- 
tinent ;  for  a  pleading  in  equity  is  impertinent  when 
it  is  stuffed  with  long  recitals,  or  long  digressions 
which  are  altogether  unneceasary  and  totally  immate- 
rial to  the  matter  in  hand.*  It  is  like  surplusage  at 
law.  According  to  Webster,  redmidcmt  means  su- 
perfluous, more  than  is  necessary,  superabundant; 


'  See  also  2  Sand.  683,  and  Bedell  v.  Stiokels,  4  How.  432. 

*  Williams  v.  Hayes,  5  How.  Pr.  R.  475. 

*  5  Id.  53,  at  Special  Term,  Augast,  1850. 

*  See  refereoees  to  oases  in  this  opinion,  whieh  are  omitted  in  the 
above  extract. 
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and  iiTdeoant^  not  applicable  or  pertinent,  not  serving 
to  support  Both,  therefore,  may  probably  come 
under  the  head  of  impertinent.  Prolixity  may  be- 
come redundance,  and  Lord  Eldon  held  that  needless 
prolixity  was  in  itself  impertinence.  It  has  been 
thought  that  irrelevant  and  redundant  matter  should 
not  be  struck  out  unless  a  party  is  aggrieved  or  pre- 
judiced thereby,  (per  Harris  in  Hynds  v.  Griswold, 
supra.)  With  deference,  I  doubt  that  this  is  so  to  the 
fullest  extent.  As  to  scandalous  matter,  it  is  not 
clear  that  a  person  not  a  party  to  the  record  may 
move  to  strike  it  out.  And  the  Court,  it  seems,  will 
do  it  without  application  of  any  one.  And  imperti- 
nence in  an  answer  was  always  exceptionable.  My 
own  impressions  are,  that  as  to  scandalous  and  imper- 
tinent, irrelevant  and  redundant  matter,  the  Code  Ivas 
not  in  any  respect  chomged  the  former  practice  vn 
equity  cases.  Its  eflfect  on  what,  before  the  Code, 
would  have  b^en  cases  at  law,  is  not  now  under  con- 
sideration. K  this  view  is  correct  the  adverse  party 
may  always  be  considered  aggrieved  by  scandalous, 
irrelevant,  impertinent  and  redundant  matter  m 
pleading.  I  think  one  may  be  considered  aggrieved 
by  the  interpolation  of  matter  into  the  pleadings  in 
a  cause,  in  which  he  is  a  party,  foreign  to  tie  case; 
and  he  always  had  a  right  to  have  the  record  expur- 
gated for  that  reason,  wiliiout  reference  to  the  ques- 
tion of  costs.  If  relevant,  it  cannot  be  scandalous.  And 
a  few  unnecessary  words  wiU  not  make  a  pleading 
impertment^  And  courts  should  be  liberal,  especial- 
ly until  our  novel  system  of  pleading  shall  have  be- 

'  See  Dollner  v.  Gibeion,  contra,  3  C.  R.  153. 
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come  better  settled  and  understood.  Every  fisict 
direct  or  collateral,  tending  to  sustain  the  general 
allegations  of  the  bill,  may  be  inserted,  if  done  in  a 
proper  manner." 

These  views  may  be  considered  as  embodying  the 
settled  mle  of  practice  in  the  third  and  fourth  Judi- 
cial Districts,  and  it  la  presumed  elsewhere  through- 
out the  state. 

In  Hynds  ^v.  Griswold*  it  was  held  that  any  thing 
which  it  would  be  material  to  prove  v/pon  the  trial 
ought  not  to  be  deemed  irrelevant.  This  language 
was  also  qualified  by  the  same  Judge  in  "Williams  v. 
Hayes,"  by  the  explanation  that  "  facts  which  might 
be  material  to  ike  iseue^  ae  tendmg  to  aggi*avate  or 
mitigate  damages^  might  properly  be  stated  in  the 
pleadings,  though  not  necessary  to  constitute  a  com- 
plete cause  of  action."  Perhaps  this  qualification  is 
not  sufficiently  guarded,  and  indeed  it  may  be  said  to 
be  not  entirely  consistent  with  the  xule  laid  down 
by  the  learned  Justice  in  this  same  case,  which  we 
have  elsewhere  assumed  to  be  the  correct  rule,  name- 
ly, that  facts  which  go  to  establish  the  eeeerdial  facts 
in  the  case  ought  not  to  be  inserted.  Facts  which 
the  plaintiff  may  properly  show  to  increase  or  aggra- 
'  vate  his  damages  may  not  always  be  stated.  It  was 
80  held  by  JnLcE  Whxabd  in  an  action  for  a  breach 
of  a  contract  to  convey  land.'  The  plaintiff  set  forth 
in  his  complaint  certain  facts  tending  to  enhance  the 
damages  resulting  from  a  breach  of  the  contract ;  the 
court  held  this  to  be  mere  matter  of  evidence  upon 

*  4  How.  Pr.  R.  70.  •  5  Id.  475. 

'  MS.  case,  not  reported,  at  Saratoga  Special  Term,  B^o'r  1851. 
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whicli  no  material  issue  could  be  taken,  and  ordered 
the  allegations  to  be  struck  out  with  costs.  And  it 
has  also  been  several  times  held  that  matters  going 
merely  to  mitigate  damages  ought  not  to  be  pleaded.* 
In  the  case  of  the  Rensselaer  &  Washington  Plank 
Road  Co.  V,  WetseU/  and  the  case  of  Stewart  and 
others  V.  Ronton;  the  same  principle  is  recognised  as 
a  well  settled  principle  of  pleading.  Justice  Habbis, 
in  his  opinion  in  the  former  oaae,  says :  ^>  The  motion 
to  strike  out  redundant  or  irrelevant  matter,  is  ana- 
logous to  a  demurrer,  and  should,  I  think,  be  decided/ 
upon  the  same  principles.  If  the  matter  cannot  be 
made  the  subject  of  a  material  iasw,  it  has  no  busi- 
ness in  the  pleading,  and  ought  not  to  be  left  there 
to  embarrass  the  opposite  party,  and  the  Court.  Mr. 
Justice  Hand  has,  in  Carpenter  ascainst  West,  aptly 
compared  this  motion  toXptio^  for  impertinence, 
under  the  former  Chancery  practice.  With  a  single 
exception,  I  think  the  analogy  will  hold.  That  ex- 
ception has  already  been  noticed  in  several  cases.  It 
is  that,  under  the  Chancery  practice,  matters  of  evi- 
dence might  properly  be  inserted  in  a  pleading,  while 
they  are  excluded  by  the  theory  of  pleading  adopted 
by  the  Code.  Any  matter  which,  upon  exceptions 
for  impertinence,  under  tiie  Chancery  practice,  would 
be  struck  out  as  unnecessary  and  impertinent,  should, 
upon  motion,  be  struck  out  as  redundant  or  irrele- 
vant. I  know  of  no  better  test,  than  that  I  have  al- 
ready mentioned,  which  ia,  to  enquire  whether  the 


'  Unless  pursuant  to  §  165,  see  4  Sand.  664.  6  How.  Pr.  15. 
•  6  How.  Pr.  a.  6S.  •  Id.  71 
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matter  objected  to  can,  in  any  way,  be  made  the  sub- 
ject, or  form  a  part  of  a  material  issue." 

Tljis  "  fes*"  referred  to,  is  precisely  the  rule  long 
recognized  in  Chancery,  with  the  exception  noticed 
above.  In  Woods  v.  Morrell,*  Chancellor  KEiirT  re-  , 
marks,  that  the  best  rule  to  ascertain  whether  matter 
be  impertinent,  is  to  see  whether  the  subject  of  the 
allegation  coidd  be  put  in  ieaue^  or  given  in  evidence 
between  the  parties.^  Or,  as  it  is  better  stated  in  the 
case  of  the  Mechanics'  Bonk  v.  Levy,"  where  the 
action  is  for  relief  alone,  the  cause  of  action  must  be 
stated  in  such  a  manner,  that  the  main  facts  upon 
whict  the  plaintiff^  right  to  relief  depends,  «  may  be 
put  in  issue  and  tried.^"  Keeping  in  view  the  excep- 
Hon  noticed  by  Judge  Harris  in  the  above  case, 
that  the  discovery  is  abolished  by  the  Code,  and  facts 
can  no  longer  be  stated  merely  as  matters  of  evi- 
dence between  the  parties,  the  rules  in  regard  to 
expunging  scandalous  and  impertinent  matter  from 
the  pleadings  in  equity,  may  be  safely  applied  under 
the  Code/  Mr.  Jubtioe  Welles,  seems  to  have  lost 
sight  of  this  exception  in  the  case  of  Burget  v. 
Bissell,'  where  in  an  action  of  trespass,  for  taking 
timber,  he  permitted  an  answer  to  stand,  which  in 
addition  to  a  general  averment  that  the  title  of  the 
timber  was  in  the  defendant,  proceeded  to  set  forth 
at  length,  how  such  title  arose. 

It  is  trae,  as  was  intimated  in  thatcase,  that  in  a 


*  1  John  Ch.  R.  103.  •  3  Paige  608. 
'  See  remarks  on  thiB  subject,  ante  page  65. 

*  4  John  Ch.  R.  437.    26  Wend.  63.     5  Paige  522.     6  id.  239. 

*  6  How.  Pr.  192. 
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pleading  in  equity,  facts  which  might  be  material  in 
establishing  the  general  aUegations  of  a  bill,  or  were 
material  to  the  decision  of  the  suit,  either  as  to  the 
subject  matter  of  the  controversy,  the  relief,  or  the 
costs,  were  relevant  and  not  impertinent  ;*  this  is  the 
principle  recogniaed  in  Howard  v.  Tifiany,*  as  appli- 
cable  to  pleadings  under  the  Code,  and  which  per- 
haps may  be  regarded  as  a  settled  rule.  But  it  is 
not  true  that  the  plaintiff  jnxy  now,  in  any  form  of 
pleading,  state  mere  matters  of  evidence  which,  though 
proper  to  be  given  in  support  of  the  issue,  cannot 
themselves  be  made  a  material  issue,  capable  of  trial. 
This  was  held  by  the  same  Justice  to  be  the  rule  in 
an  action  at  law  in  the  case  of  Shaw  v.  Jane.* 

The  exception  referred  to  seems  also  to  have  been 
lost  sight  of  by  the  learned  Justice,  who  delivered 
the  opinion  in  the  case  of  the  Eochester  City  Bank 
V.  Suydam,  before  referred  to,*  wherein  he  aijived  at 
the  conclusion  that  certain  matters  ought  not  to  be 
stricken  out  of  the  complaint  "  as  embracing  matters 
of  evidence  merely,  for  the  reason  that  the  conveni- 
ence of  a  court  of  equity  is  promoted  by  having  as 
many  of  the  circumstances  appear  |»in  the  pleadings, 
and  as  few  in  the  proofs  as  possible,"  &c.  Although 
in  the  subsequent  case  of  Wooden  v.  Waffle,*  the 
same  Justice  recognizes  and  applies  the  important 
distinction  alluded  to  above ;  and  though  still  main- 
taining the  doctrine  that  the  Code  does  not  provide 


'  4  Paige,  174 ;  6  id.  622.    "  3  Sand.  S.  C.  E.  695. 

"4How.  Pr.  R.  119. 

'  5  How.  Pr.  216,  ante  page  48. 

•  6  How.  Pr.  R.  145,  ante,  page  43. 
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a  tmiformity  of  rules  for  the  statement  of  equitable 
as  well  as  legal  causes  of  action,  yet  admits  that,  by 
the  Code,  the  old  bill  of  discovery  is  abolished,  and 
that  pleadings  can  no  longer  be  used  for  the  purpose 
of  examining  the  opposite  party.  The  conclusion  in 
that  case  is  substantially  in  accordance  with  the 
decisions  in  Carpenter  v.  West,  and  the  Rensselaer 
Plank  Road  Company  v.  Wetsel,  supra,*  and  is  with 
great  clearness  and  precision  expressed  as  follows : 

"  Formerly  there  was  no  adequate  mode  of  curtail- 
ing prolixity  in  a  Chancery  pleading.  Exceptions  for 
impertinence  would  not  reach  many  cases  of  needless 
detail.  The  rule  that  facts  and  not  evidence  must  be 
pleaded  had  no  application.  The  party  had  a  right 
to  make  his  pleading  an  '  examination*  of  his  adver- 
sary. Of  course  he  might  insert  his  evidence  in  order 
to  obtain  an  admission.  If  the  matter  was  relevant 
it  was  not  impertinent,  and  could  not  be  expunged. 
The  Code,  however,  affords  the  remedy  required. 
The  pleading  cam,  no  longer  heuaed  a^am,examvnaM(m. 
All  that  is  inserted  for  that  purpose,  therefore,  may 
be  stricken  out  as  redundant  Statements  may  be 
redundant,  which  are  neither  impertinent  nor  irrele- 
vant. We  may  now  apply  to  an  equity  pleading  the 
rvk  that  mere  matters  of  evidence  must  not  be  pleaded, 
although  in  a  sense  somewhat  different  from  that  of 
the  common  law,  not  as  confining  the  party  to  the 
statement  of  such  facts  only  as  are  essential  to  the 
cause  of  action  or  defence,  and  upon  which  a  mate- 
rial, that  is  a  dedeive  issue  may  be  taken ;  but  as 
limiting  his  right  to  encumber  the  record  with  details 


'  Ante,  pagea  177, 180. 
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whicli  have  no  other  bearing  upon  tlie  case  than  to 
establish  some  other  fact,  affecting  the  equitable  right 
in  controversy,** 

We  understand  this  to  mean  precisely  what  was 
said  in  Howard  v.  lifSstnyy  supra,*  and  to  recognize 
the  old  Chancery  rule  laid  down  in  Woods  v.  Mor- 
rell/  VanRensselaer  ^.  Brioe/  and  Mechaoics'  Bank  v. 
Levy/  with  the  qualification  and  exception  stated  by 
JusTXOEs  TTaki)  and  Hjlrbbb,  in  Carpenter  v.  West 
and  Rensselaer  Plank  Boad  Co.  v.  Wetsel,  above 
cited.  The  case  of  Stcme  v.  DePuga,*  involving  a 
similar  principle,  was  decided  in  a  similar  manner,  and 
a  part  of  a  complaint  struck  out  for  seeking  to  dis- 
cover from  the  defendant  mere  matters  of  evidaice. 

An  exception  for  impertinenee  founded  on  a  few 
unnecessary  words,  should  be  disallowed,  unless  they 
may  lead  to  the  introduction  of  improper  evidence." 
A  short  sentence  is  not  impertinent,  although  it  con- 
tain no  fact,  or  material  matter,  and  may  only  be  in- 
serted in  a  pleading  from  abundant  caution.^  This  is 
what  is  meant  by  giving  efifeet  to  the  word  aggrieoed^ 
as  used  in  the  section  of  the  Code  referred  to.' 

An  exception  to  a  matter  partly  pertinent  and  re- 
sponsive, must  be  overruled.'  A  party  who  seeks  to 
have  matter  expunged,  most  specify  the  parts  of  the 


'  Ante,  pages  40,  60.  3  Saad.  S.  C.  R.  305. 

•  1  John.  Ch.^103.  '  4  Paige  174-  '  8  Id.  608. 

•  N.  Y.  Snperior  Court,  4  Sand.  68. 

•  5  Pwge  622.  6  Id.  239.  Story  Eq.  H.  §  267. 
'  1  Edwards,  350. 

•  4  How.  Pr.  B.  69.    513.475. 

•  11  Paige,  15,  454.   4  Paige,  174. 
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pleading  which  he  deems  irrelevffiit  and  redundant. 
Where  the  whole  complaint  is  objected  to,  a  portion 
of  it  not  particularly  specified  will  not  be  struck  out, 
though  it  be  in  fact  irrelevant  and  redundant/  Nor 
can  an  entire  pleading  be  struck  out  as  irrelevant  or 
redundant ;  the  objection  should  be  taken  by  demur- 
rer/ The  same  was  held  in  the  Superior  Court  of 
New  York,  in  the  case  of  Fabricott  v.  Launitz,'  name- 
ly, that  an  insufficient  complaint  was  not  irrdevcmt, 
within  the  meaning  of  §  160,  and  that  the  objection 
must  be  taken  by  demurrer.  But  if  the  objection- 
able matter  in  the  complaint  be  immaterial,  and  be 
united  with  a  good  cause  of  action,  it  is  not  demurra- 
ble, but  the  objection  mnst  be  taken  by  motion  to 
strike  out.*  The  irrelevant  or  redundant  matter 
which  section  160  of  the  Code  authorizes  to  be  strick- 
en out,  is  such  as  implies  that  the  pleading  contains 
other  matters  which  are  material.  Thus  in  Harlow 
V.  Hamilton,*  where  a  whole  answer  was  bad,  on  a 
motion  made  by  the  plaintiff  to  strike  ont  a  portion 
of  it  as  irrelevant,  under  section  160,  leaving  another 
portion  which  contained  no  valid  defence  remaining, 
the  motion  was  denied,  the  Conrt  holding  that  the 
party  had  mistaken  his  remedy,  his  proper  course 
being  to  demur,  or  move  to  strike  ont  the  whole  an- 
swer under  section  152  as  an  irrelevant  defence. 

Of  statement  of  facts  showmg  right  of  a/rrest. — ^A 
question  has  arisen  and  been  considerably  discussed 


*  6  How.  Pr.  R.  352. 

*  Nichols  V,  Jones,  6  id.  358.    4  Paige,  88.    This  howeyer,  is 
to  be  taken  with  the  qualification  in  §  152. 

*  3  Sand.  744.        *  2  Sand.  702.  *  6  How.  Pr.  R.  475. 
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by  the  courts,  whether  in  an  action  on  contract, 
where  the  debt  is  frandulently  contracted,  or  the  de- 
fendant has  removed  or  is  abont  to  remove  his  pro- 
perty  with  intent  to  defraud  his  creditors,  or  in  any 
other  action  where  the  defendant  is  a  non-resident,  or 
is  about  to  remove  from  the  state,  Ac. ;  the  plaintiff 
i8  at  liberty  to  make  averments  of  such  facts  in  his 
complaint  for  the  purpose  of  enabling  him  to  take 
the  defendant's  body  in  execution.'  In  other  words 
must  the  right  to  arrest  the  defendant  appear  in  the 
pleadings ;  or,  where  the  facts  conferring  such  right 
to  arrest  constitute  no  part  of  the  main  cause  of 
action,  can  they  be  stated  in  the  pleadings  without 
incurring  the  objection  of  irrelevancy  ?  The  question 
seems  to  be  settled  both  upon  principle  and  authority 
in  the  negative.  It  is  true  the  Supreme  Court  of  the 
sixth  district,  at  Greneral  Term,  held,  that  where  the 
cause  of  arrest  exists  at  the  time  of  the  commence- 
ment of  the  action  it  should  be  stated  in  the  com- 
plaint,* thus  confirming  what  was  intimated  by 
Justice  Edmonds  in  Barber  v.  Hubbard,'  and  by 
Justice  Hubbabd  in  Gridley  "v.  McCumber.*  But  in 
the  later  case  of  Barker  v.  Russell,*  the  General 
Term  of  the  first  district,  overruling  the  decision  in 
the  same  case,  at  special  term,*  laid  down  clearly  and 
unequivocally  the  rule  to  the  contrary.  This  case 
ftiUy  sustains,  on  this  point,  the  decisions  made  at 


'  Am.  Code,  §§  179  and  288. 

'  Corwin  v.  Freeland,  6  How.  Pr.  R.  241.      This  case  has  gone 
to  the  Court  of  Appeals. 
'  3  C.  R.  156.  *  6  How.  Pr.  R.  414,  3  C  R.  211, 

•  1  C.  R.,  N.  S.  57.  •  1  C.  R.,  N.  8.  57. 
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special  term  in  Secor  v.  Jones,*  Cheney  v.  Garbntt,* 
and  Hasten  v.  Scovill.*   And  the  point  may  therefore 
be  regarded  as  settled*  In  the  case  of  Lee  and  others 
V.  Elias  and  others,  in  the  N.  Y,  Superior  Court,*  the 
same  principle  was  recognized,  and  Justice  Campbell 
after  advisement  with  all  the  Justices  of  the  court, 
struck  out  as  irrelevant  and  redundant,  from  a  com* ' 
plaint  on  a  promissory  note,  certain  allegations  that 
the  goods  for  which  the  note  was  given  were  fraudu- 
lently procured  from  the  plaintrflk    "  We  cannot  ac- 
cede to  the  idea,"  he  remarks,  "  that  the  question  of 
fraud,  where  it  is  in  nowise  applicable  to  the  judgment 
to  be  rendered,  is  to  be  put  in  issue  by  the  pleadings, 
in  order  to  be  tried  in  the  action,  merely  to  ascertain 
whether  the  case  is  one  in  which  the  defendant  might 
have  been  arrested." 

Similar  views  are  expressed  by  Justice  Habbib,  in 
Hasten  v.  Scovill,  above  cited :  "  It  was  never  in- 
tended that  the  fEicts  which  rendered  the  defendant 
liable  to  arrest,  except  so  far  as  they  may  be  involved 
in  a  statement  of  the  cause  of  action  itself^  should  be 
set  forth  in  the  complaint  Should  any  matter,  not 
pertinent  to  the  cause  of  action,  be  inserted  in  the 
complaint,  merely  to  show  that  the  defendant  is  liable 
to  arrest,  as  for  example,  that  the  defendant  had  re- 
moved, or  was  about  to  remove,  his  property  with  in- 
tent to  defraud  his  creditors,  I  can  see  no  reason  why 
it  should  not  be  treated  as  redundant  or  irrelevant." 

Such  facts,  of  cause,  cannot  for  any  purpose  be 
material  to  the  issue  or  traversable,  because  they 

'  2  C.  R.  1,  per  Jones,  J. 

*  6  How.  Pr.  R.  467  per  Welles,  J. 

•  6  Id.  315,  per  Harris,  J.  *  3  Sand.  737. 
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constitute  no  part  of  the  cause  of  action,  nor  do  t^iey, 
as  in  cases  of  an  equitable  nature,  have  any  bearing 
whatever  on  the  particular  relief  demanded.    The 
kind  of  execution,   as  was  very  properly  said  by 
Justice  Welles,  in  Cheney  v.  Garbutt,  above  cited, 
is  not  what  was  intended  by  the  rdief  to  be  demand- 
ed in  the  complaint.    The  judgment  of  the  court  de- 
termines the  r^i^granted,  but  the  judgment  does  not 
undertake  to  specify  in  what  manner  it  shaU  be  car- 
ried into  execution.    The  execution  is  a  separate  and 
distinct  thing  from  the  judgment,  and  the  plaintiff  it 
seems,  at  his  own  risk,  must  determine  when  and  in 
what  cases  he  is  entitled  to  issue  an  execution  against 
the  body  of  the  defendant.'     Allegations  merely 
going  to  show  the  right  of  arrest,  are,  therefore, 
neither  constitutive  of  a  cause  of  action,  nor  do  they 
have  any  bearing  upon  the  relief  sought,  and  conse- 
quently are  not  capable  of  being  put  in  issue  and 
tried.    If  inserted  in  the  complaint,  they  will  be 
struck  out  on  motion  as  redundant.  There  are,  doubt- 
less, some  objections  to  this  practice,  and  plausible 
reasons  can  be  urged,  why  the  judgment  record 
should  show  on  its  face,  enough  to  authorize  an  ex- 
ecution against  the  body.    But  until  some  such  pro- 
vision is  expressly  made  by  statute,  the  practice  may 
be  regarded  on  the  authority  of  the  above  cases,  as 
weU  as  upon  principle,  to  be  settled  to  the  contrary. 
WJuU  matters  need  not  to  he  aUeged. — Besides  the 
rule  at  common  law,  that  evidence,  or  the  circum- 
stances merely  tending  to  prove  the  material  facts 


'  As  to  thb  point  see  caaes  above  cited,  and  also  Squire  v,  Fljnn, 
8  Barb.  S.  C.  R.  160. 
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should  not  be  pleaded/  there  are  some  other  rules 
tending  to  produce  certainty  and  to  prevent  obscu- 
rity and  confiision  in  the  pleadings,  which  may  be 
usefully  applied  to  pleadings  under  the  Code. 

Thus  it  is  laid  down  as  a  general  rule,  that  it  is 
not  necesea/ry  to  state  matter  of  which  the  Cowt  takes 
notice  ex-offido^  as  for  example,  the  principles  of  the 
common  law,  or  enactments  by  public  statute,*  for 
these  the  Judges  are  bound  oflBciaUy  to  notice ;  and 
by  the  Code,  a  private  statute  is  sufficiently  pleaded 
by  referring  to  its  title,  and  the  day  of  its  passage.* 
There  are  various  other  matters  of  which  the  Court 
judicially  takes  notice,  as  of  the  division  of  the  State 
into  Counties,  judicial  districts,  &c.,*  the  meaning  of 
English  words,  terms  of  art,  legal  weights  and  meas- 
ures, the  privileges  of  officers  of  the  Court,  &c.,  <fec.,* 
and  it  is  unnecessary  to  allege  these  matters  in  plead- 
ing. 

It  is  not  necessary  to  state  matter  which  wovldcome 
more  properly  from  the  other  sidCy  or  to  anticipate  the 
answer  of  the  adversary.  It  is  sufficient  that  the 
pleading  should  contain  a  good  prima  facie  case  with- 
out reference  to  possible  objections  not  yet  urged.' 
As  in  a  complaint  on  a  bond,  or  a  contract,  it  is  un- 
necessary to  allege  that  the  defendant  was  of  fuU 
age  at  the  time  of  the  contract.'  So  too,  in  case  of 
a:  debt  barred  by  the  statute  of  limitations,  or  dis- 
charged xmder  the  insolvent  act,  the  plaintifl^  it  is 


'  20  Wend.  57.    1  Denio  161.  'CJom.  Dig.  Pleader,  78. 

"  3  Coma.  188.     12  Wend.  70.  *Am.  Code  §  163. 

*  This  is  by  statnte.  *  See  1  Chit.  PL  216,  226. 

'  Steph.  PL  350.  •  Steph.  PL  350. 
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presumed,  need  not  show  in  his  complaint  that  the  debt 
is  barred  or  discharged,  and  then  set  forth  the  facts 
on  which  he  relies  to  avoid  the  eflTect,  bnt  leave  the 
objection  to  come  from  the  other  side ;  though  if  he 
do  show  the  debt  barred  or  discharged,  he  should 
also  state  facts  enough  to  avoid  the  statute  or  the 
consequences  ot  the  discharge/  Where  a  statute 
makea^  a  writing  necessary,  as  a  lease  for  a  term  of 
years,  it  need  not  be  pleaded  to  be  in  writing,  though 
it  must  be  proved  to  be  so  on  the  trial/  So  too,  in 
an  action  on  a  promise  within  the  statute  of  frauds, 
it  need  not  be  stated  to  be  in  writing.'  Nor  need  a 
special  consideration  be  alleged  in  declaring  in  a  note 
not  within  the  statute.* 

It  is  not  necesea/ry  to  allege  what  the  law  wHl  pre- 
mm.— An  apt  illustration  of  this  rule  is  given  in  the 
case  of  an  action  for  slander  imputing  theft ;  the 
plaintiff  need  not  aver  that  he  is  not  a  thief  because 
the  law  presumes  his  innocence  till  the  contrary  be 
shown.* 

It  is  not  necessim/  to  aUege  circumstances  necessoH- 
ly  implied.^  As  if  a  man  plead  that  he  is  heir  to  A, 
he  need  not  allege  that  A  is  dead,  for  it  is  implied." 
Where  a  complaint  on  a  promissory  note  set  forth 
that  the  payee  endorsed  the  same  to  the  plaintiff,  a 
demurrer  that  the  complaint  did  not  allege  that  the 
plaintiff  was  the  lawful  holder  of  the  note  was  held 


'  See  ante,  pages  160, 161.  *  1  Saund.  276 

•  4  John.  237.     16  id.  424.     6  Hill,  33. 

•  3  CaL  286.     7  John.  321. 

'  2  Wils.  147.     1  Chit.  PI  226. 

•  Steph.  PL  353,  and  cases  cited.  '  2  Saund.  305. 
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to  be  frivolous/  Damages  necessarily  renting  from 
breach  of  a  contract  are  implied  in  law,  and  the  facts 
going  to  show  such  damages  need  not  and  ought  not 
to  be  specially  alleged ;  but  such  damages  as  are  not 
implied  by  law  from  a  breach  of  the  contract,  and 
generally  all  consequential  damages  which  do  not 
necessarily  arise  from  the  mjnry  complained  o^  mnst 
be  particularized  and  specially  stated.*  Within  this 
limitation  the  diotmn  in  Williams  v.  Hayes,  noticed 
supra,*  that  '^  facts  which  might  be  material  to  the 
issue  a3  tending  to  aggravate  or  mitigate  domages, 
might  properly  be  stated  in  the  pleadings,''  can  be 
safely  applied.  And  where  various  matters  are 
aUeged  k  aggravation  of  damages  they  need  not  be 
particularly  stated  or  set  forth  in  detail,  as  for  ex- 
ample, in  trespass,  where  the  plaintiff  declared  that 
the  defendant  broke  and  entered  his  dwelling  house, 
and  forced  open  the  closet  doors,  drawers,  chests^ 
cupboards,  and  cabinets  of  the  plaintifl^  it  was  held 
on  special  demurrer  that  the  breaking  and  entering 
the  house  was  the  principal  ground  of. action,  and  the 
rest  being  matters  thrown  in  to  aggravate  damages, 
need  not  be  more  particularly  specified.* 

When  a  svijmt  oompreliends  a  mvltvplicity  of  mat- 
ters^ it  is  not  Tieceasa/ry  to  eet  them  forth  in  detail^  hut 
where  great  prqHooiln/  wovld  he  avoided  or  the  aUegor 
tion  on  the  other  side  must  reduce  the  matter  to  a  cer- 
tamty^  a  genial  mode  of  pleading  is  allowed^    On  a 


'  Appleby  v.  Elkios,  2  Sand.  673. 

•  2  Barb.  S.  C.  R.  525.     12  Wend.  64.     13  id.  390. 
'  Ante,  page  179.    5  How.  Pr.  R.  475. 

•  3  was.  292,  Steph.  PI.  371.  *  Steph.  PI.  254,  257. 
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promise  by  defendant  to  pay  for  such  necessaries  as  the 
plaintiff  should  furnish  a  third  person,  the  plaintiff  al- 
leged that  he  had  provided  necessaries  to  the  amount 
of  a  certain  sum.  This  was  held  good  without  specify- 
ing what  the  necessaries  were.'  The  general  rule  above, 
however,  is  held  subject  to  a  qualification  equaUy 
general,  that  where  there  is  anything  specific  in  the 
subject,  though  consisting  in  a  number  of  particulars, 
they  must  all  be  enumerated ;  as  in  justifying  a  gen- 
eral charge  of  swindling,  or  claiming  a  forfeiture  on 
the  ground  of  non-compliance  with  a  condition  to 
furnish  water  to  such  as  should  be  wilUng  to  take  it' 
No  greater  particularity  is  required  than  the  nature 
of  the  thing  will  conveniently  admit.  As  in  an  action 
for  injury  to  goods,  if  the  quantity  or  other  descrip- 
tion of  the  goods  cannot,  under  the  circumstances,  be 
conveniently  ascertained,  such  certainty  will  not  be 
required. 

ITow  the  facte  rrmst  be  etated. — ^Though  the  forms 
of  pleading  are  abolished,  and  with  them,  the  precise 
and  methodical  manner  of  expression  to  be  found  in 
the  old  precedents,  including  the  formal  commence- 
ment and  conclusion  of  the  pleadings,  yet  there  are 
certain  logical  rules  relative  to  the  maTvaer  of  state- 
ment^ as  well  as  to  the  substance  of  the  pleadiQg, 
founded  in  reason  and  good  sense,  wluch  have  grown 
up  under  the  old  system  both  in  law  and  equity,  and 
which,  though  not  formally  recognised  by  the  Code, 
may  still  in  many  cases  be  usefully  and  safely  applied 
under  our  present  practice.    A  few  of  them  with 

■^■—       ■        - ■  ■  I     I        ■  ■   ■■    ■     I  ■  —  I     ■  I  ■■  III!  — ^^.^  ■■  M    ■  ■        ■  ■      .1  ■    ■  M    ^mm  ^^w^»^— ■ 

'  3  Bulflt.  31.  •  9  Wend.  361. 
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respect  to  the  mode  and  manner  of  stating  causes  of 
action  in  a  complaint  will  here  be  noticed.  It  may 
be  added  that  much  of  what  is  said  on  this  point 
will  apply  equally  to  the  mode  and  manner  of  stat- 
ing a  defence  by  the  defendant  in  his  answer.  In ' 
•treating,  therefore,  of  the  defendant's  answer  in  the 
following  chapter,  it  will  be  merely  necessary  on  this 
branch  of  the  subject  to  refer  to  what  is  here  said. 

It  was  a  general  rule  at  conmion  law  that  a  plead- 
ing must  not  be  double,  that  is,  that  the  plaintiff  could 
not  allege  in  support  of  a  single  demand  several  dis- 
tinct  matters,  by  any  one  of  which  the  demand  might 
be  sufficiently  supi^rted.«  This,  however,  did  not 
mean  that  if  he  had  several  distinct  causes  of  action 
of  a  BimUar  quality  or  character  agaiost  the  same 
parties,  he  was  not  allowed  to  include  them  all  in  one 
suit ;  on  the  contrary  he  was  permitted  to  do  so, 
though  each  separate  claim  or  demand  constituted  a 
separate  part  of  the  declaration,  technically  called 
a  (xywnt  The  matters  set  forth  in  each  count  should 
constitute  but  one  distinct  subject  of  action  and  no 
more,  and,  though  this  cause  of  action  might  consist 
of  a  number  of  circumstances,  yet,  if  together  they 
constituted  but  one  connected  proposition  or  entire 
point,  the  pleading  was  not  double. 

A  similar  rule  prevailed  in  equity,  namely,  that 
two  or  more  distinct  subjects  could  not  be  included 
in  the  same  suit ;'  though  two  or  more  causes  of  action 
arising  out  of  the  same,  or  even  distinct  transactions, 
if  of  the  same  nature,  might  be  joined  against  the 
same  parties/    The  offence  against  this  rule  was 


*  Steph.  H,  251.    •  1  Barb.  Ch.  Pr.40.    '  Id.  432.  6  Paige,  137. 
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termed  wndtifa/ncmmesa^  and  rendered  the  bill  liable 
to  demurrer/  Thus,  a  bill  against  an  executor  for  a 
legacy,  and  for  an  individual  debt  of  the  executor,  is 
multifarious ;'  though  a  bill  k  not  multifarious  where 
it  sets  up  one  sufficient  ground  of  relief,  joined  with 
another  distinct  but  untenable  claim.*  So,  too,  at  laM» 
mere  immaterial  matter  eould  not  operate  to  make 
the  pleading  bad  for  duplicity,  even  though  the  sur- 
plusage was  rehed  upon  by  the  party  pleading  it/ 
?heproperwayinsu^acListoobjeft,notIliie 
whole  pleading^ut  to  ^^^ 

terial,  which,  under  the  Code,  can  be  done  only  by 
motion  to  strike  out.  In  equity  the  term  multifa- 
riousness, applied  not  only  to  complaints  in  which 
there  w^s  a  misjoinder  of  distinct  «id  independent 
causes  of  action,  but  also  to  the  misjoinder  of  parties.* 
We  have  heretofore  had  occasion  to  consider  each  of 
these  subjects  under  their  appropriate  titles,  and  need 
only  refer  the  reader  to  what  was  there  said,"  and  see 

toi»  «  to  m^joinder  of  «tb«,  post,  dxap.™ 
sec.  2. 

The  Code  seems  to  have  adopted  similar  rules 
against  chpUdly  and  mvltifa/nouarieaam  pleading. 
In  the  section  providing  for  the  union  of  causes  of 
action,  legal  as  well  as  equitable,  in  the  same  com- 
plaint, it  is  provided  that : 

"  The  ca/asee  of  action^  so  waited^  must  aU  belong 


*  6  Paige  66.  "  4  John.  Ch.  R.  199. 

•  6  Paige  137.  3  Barb.  Ch.  R.  432. 

•  Steph.  on  PI.  269.  '  1  Corns.  222.      -. 

*  Story,  Eq.  PL  §  284.  1  Corns.  221. 
^  Ante,  chap.  2  and  chap.  3. 


mo.  n.]  STATElfENT  OF  FAOTB.  195 

to  one  of  these  classes,  and  must  affect  all  the  parties 
to  the  action,  and  not  require  different  places  of 
trial,  and  must  be  separately  stated.^* 

And  the  fifth  subdivision  of  section  144  allows  a 
demurrer  on  the  ground  "  that^  several  causes  of  ac- 
tion have  been  improperly  united.'^  Whether  this 
jefers  to  the  improper  statement  in  a  single  count  of 
several  distinct  causes  of  action,  which  might  be  pro- 
perly joined  if  stated  separately,  or  only  to  the  mis^ 
joinder  of  different  causes  of  action  in  the  same  com- 
plaint, see  post,  chap.  viL  sec.  2. ^It  is  intimated  by 

Justice  Ssldek  in  Benedict  v.  Seymour,'  that  where 
two  causes  of  action  are  thus  mingled  in  the  same 
comit  without  properly  distinguishing  between  them,  ^ 
a  motion  to  strike  out  one  of  them,  and  not  a  demur- 
rer, would  be  the  proper  way  to  take  the  objection. 
Bat  JiJSTicB  WiLLABD,  in  Durkee  v.  S.  &  W.  Rail 
Boad  Co.,'  allowed  a  demurrer  for  that  cause,  holding 
that  if  the  causes  of  action  are  not  eeparately  stated 
it  is  made  a  distinct  ground  of  demurrer,  by  sub.  6  of 
§  144.  In  other  respects  the  views  of  Justices  Smr 
BEir  and  Willabd  concur  as  to  the  effect  of  the  167th 
section,  and  the  mode  of  stating  different  causes  of 
action  in  the  same  complaint    Judge  Selden  says : 

^'  First,  then,  it  is  plain  that  the  rule  of  the  common 
law,  which  prohibited  duplicity  in  pleading,  is  fuUy 
maintained  by  the  Code.  Section  142  provides  that 
the  complaint  may  contain  a  plain  and  concise  state- 
ment of  the  facts  constituting  ^  a  cause  of  action,' 
and  by  section  167  the  plaintiff  is  authorized  toumte 

*  Am.  Code,  §  167.  '6  How.  Pr.  R.  298. 

'  4  How.  Pr.  R.  226.  2  Code  B.  145. 
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several  ca/ases  of  action  in  tlie  same  complaint,  when 
they  are  of  the  same  nature.  How  unite  them  ?  By 
mixing  them  up  m  one  undistinguished  and  undistin- 
guishable  mass?  Clearly  not:  reason  forbids  this. 
It  needs  not  the  result  of  centuries  of  experience  to 
show  us  how  inconvenient  this  would  be.  The  Code 
sanctions  nothing  of  the  kind.  It  authorizes  th\i 
statement  of  a  'cause  of  action/  that  is,  a  single 
cause  of  action.  No  other  construction  is  admissible. 
Hence,  if  the  plaintiff  wishes  to  include  in  his  com- 
plaint more  than  one  cause  of  action,  he  must  distin- 
guish between  them  by  the  phrase,  *  And  for  a  fur- 
ther cause  of  action  the  plaintiff  complains,'  &c. ;  or 
some  other  equivalent  words.  If  he  fails  to  do  this 
every  allegation  which  is  not  essential  to  a  single 
cause  of  action  must,  if  objected  to,  be  stricken  out 
as  redundant.  In  other  words  the  complaint,  if  it 
contains  more  than  one  cause  of  action,  must  be  di- 
vided into  distinct  counts,  like  a  declaration  at  com- 
mon law.  This  is  required  not  only  by  the  provisions 
of  the  Code  itself  fairly  construed,  but  by  the  para- 
mount necessity  of  having  issues  which  are  to  be  tried 
by  a  jury  clearly  and  distinctly  presented."* 

Judge  Willabd  says :  "  The  150th  and  161st  sees, 
throw  more  light  on  this  question.  By  those  sees,  the 
defendant  is  allowed  to  set  forth  by  answer  as  many  de- 
fences as  he  shall  have.  They  must  be  separately  stated 
and  refer  to  the  causes  of  action  which  they  are  intend- 
ed to  answer.  The  defendant  is  allowed  to  demur  to 
one  or  more  of  the  several  causes  of  action  stated  in 


'  Benedict  v.  Seymour,  6  How.  301. 
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the  complaint,  and  answer  the  residue.  From  these 
provisions,  in  connection  with  the  foregoing,  it  is  ob- 
vious that  the  Code  intended  that  each  cause  of  action 
should  be  embraced  in  a  single  count  in  the  complaint, 
and  that  there  should  be  as  many  counts  as  there  are 
causes  of  action.  Had  the  old  phraseology  with 
which  the  profession  was  familiar  been  retained,  fewer 
mistakes  would  have  been  made  in  this  respect.  The 
requirement  that  the  several  causes  of  action  must.be 
separately  stated  in  the  complaint^  is  precisely  equi- 
valent to  the  requirement  of  a  distinct  count  in  a 
declaration,  for  each  cause  of  action.  Without  such 
separation  the  defendant  cannot  have  the  benefit  of  a 
separate  answer  or  demurrer.  Nor  can  there  fever  be 
such  an  issue  framed,  as  to  enable  the  court  and  jury 
to  try  it  in  an  intelli^e  manner- 

The  same  doctrine  was  repeated  by  Justice  Wur 
LABD  in  Pike  v.  VanWormer ;"  and  it  was  again  said 
that  a  demurrer  would  lie  for  not  separating  diflfer- 
ent  causes  of  action  into  different  counts  as  required 
by  §  167.'  There  can  be,  therefore,  no  question  that 
this  section  of  the  Code  fully  maintains  the  common 
law  rule  which  prohibits  chpUcity  in  pleading,  and, 
it  may  be  added,  the  equity  rule  which  prohibits  mvl- 
tifa/rumsneee.  Each  count,  or  to  use  the  language  of 
the  Code,  each  statement,  is  required  singly  to  contain 
a  good  cause  of  action,  and  one  only.    A  similar  doc- 


'  Dorkee  v.  S.  &  W.  Rail  Road  Co.,  4  How.  228. 

*  5  How.  Pr.  B.  172.  See  also  Boyce  v.  Brown.  7  Barb.  80. 

*  Bat  see  same  case,  6  How.  99,  in  whioh  Harris  J.  dissents  from 
some  of  the  positions  taken  in  tbat  case. 
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trine  vras  held  in  relation  to  the  statement  of  a  conn- 
ter  claim  in  the  answer,  by  way  of  set  off* 

If  matter  entirely  irrelevant  be  mixed  up  with  a 
single  good  canse  of  action,  or  nnnedessary  statements 
with  the  facts  which  constitute  a  single  connected  pro- 
position^ or  distinct  point/  or  an  untenable  claim,  or 
insufficient  cause  of  action  be  united  with  a  good  one/ 
then  a  motion  to  strike  out  such  objectionable  matter 
should  be  made.  But  in  a  case  of  actual  duplicity  or 
m/ultifari(menese,  where  two  or  more  distinct  causes 
of  action  or  defences  are  not  eeparately  atatedy  but  are 
"improperly  united,"  the  practice  sanctioned  in  Dur- 
kee  V.  Saratoga  &  Washington  R.  B.  Co.*  of  taking 
the  objection  by  demurrer  might,  it  seems,  be  correct- 
ly adopted. 

It  has  been  held  that  where  negligence  is  the 
ground  of  action,  claims  for  injury^to  the  plaintiff's 
person  and  his  property,  resulting  from  the  aUeged 
negligence,  constitute  but  a  single  cause  of  action,  and 
should  not  be  separately  stated.  The  Code  does  not 
abolish  the  causes  of  action  as  they  existed  before  the 
passage  of  that  act,  nor  does  it  in  any  manner  define 
what  should  constitute  a  cause  of  action.  It  leaves 
all  this  matter  as  it  was  at  common  law,  or  in-  equity, 
before  the  Code  was  passed/ 

It  was  well  said  in  the  case  of  Boyce  v.  Brown,* 
by  Justice  Hand,  that  "good  pleading  should  be 
<  

'  Ranney  v,  Smiih,  6  How.  Pr.  R.  420,  and  see  post,  chap.v.  seo.  4. 

•  3  Barb.  S.  C.  R.  126,  7  Cow.  450. 

'  5  Paige,  137.  *  Ante,  pages  195, 196. 

•  Per  Mason  J.  Howe  v.  Peckham,  6  How.  Pr.  R.  229. 

•  7  Barb.  8.  C.  R  80. 
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mat€?naly  eingU^  t/rue^  vmmibiguousy  consistent^  and 
certain  as  to  a  common  intent  as  to  timSj  pLace^  person 
amd  guaniUy^  and  not  redanda/nt  or  argmnentaUveP 
These  constitnled  some  of  the  main  rules  under  the 
old  system,  which  tended  to  produce  certainty  in  the 
issue,  and  to  prevent  obscurity  and  confusion  in  the 
pleading ;  and  the  same  general  principles  governed 
pleadings  in  equity/  A  defect  in  some  of  these  par- 
ticulars, however,  was  merely  a  matter  of  form  to  be 
reached  by  special  demurrer.  Thus  it  was  a  general 
rule  of  pleading  that  the  time  and  pkce  of  every 
material  traversable  fact  must  be  stated."  The  time, 
however,  and  in  transitory  actions,  the  place,  were  in 
general  considered  as  forming  no  material  parts  of  the 
issue,  so  that  one  time,  or  one  place,  might  be  alleged 
and  another  proved.  Both  were  required  to  be  in- 
serted in  order  to  give  reasonable  certainty  and  clear, 
ness  to  the  general  statement  of  facts,  and  an  omis- 
sion to  insert  them,  being  matter  of  form,  must  be 
reached  by  special  demurrer,  and  the  defect  was  cured 
after  verdict  or  judgment.  By  the  Code,  however 
matters  of  form  are  no  longer  objectionable  ;  and  an 
omission  to  state  the  time  and  place  is  no  longer  a 
ground  of  demurrer,*  unless  in  statements  of  local 
description,  where  it  becomes  necessary  to  prove  the 
place,  or  in.  cases  in  which  the  time  and  place'  hap- 
pens to  form  a  material  point  in  the  merits  of  the 
case,  and  become  part  of  the  substance  of  the  issue.* 
And  where,  from  an  omission  to  state  the  place  or 

•  Story  Eq.  PL  3  ▼.        '4  Denio,  80.  Chit.  H. 

*  Finnerty  v.  Barker,  7  L.  O.  316. 

'  See  6  Barb.  S.  C.  B.  429.  '  Steph.  PI.  292, 
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time,  or  to  specify  quality,  quantity,  or  value,  the 
complaint  fails  to  state  the  cause  of  action  with  rea- 
sonable clearness  and  certainty,  the  court,  under  sec- 
tion 160  of  the  Code,  will  order  the  pleading  to  be 
made  definite  and  certain  by  amendment/  The  Code 
specifies  the  cases  in  which  this  may  be  done,  namely : 
"  Whm  the  cMegaticme  of  a  pleading  wre  ao  indejmite 
or  uTioertam  Quii  tMp^eciae  rutimre  of  the  cha/rge  or 
deferu>e  is  not  apparent^  This  embraces  aU  cases 
where  the  pleadings  are  ambiguous  or  dmbtfvl  in 
ineammg^  or  where  there  is  a  repugnancy ^  that  is  an 
inconsistency  with  other  statements  in  the  same 
pleading,  or  where  they  are  unintelligible  by  reason 
of  the  omission  of  material  words,  in  all  which  cases, 
under  the  old  system,  the  pleading  was  bad  in  form 
and  might  be  objected  to  by  special  demurrer.  Now, 
however,  the  defect  can  be  reached  only  by  motion 
to  the  court,"  before  demurring  or  answering,  and 
within  twenty  days  from  the  service  of  the  defective 
pleading.*  Or  perhaps  the  court  on  its  own  motion 
at  the  trial  may  require  the  pleading  to  be  made 
more  definite  and  certain.* 

The  statements  of  the  cavise  of  action  should  also 
be  direct  and  positi/oe^  amd  not  by  way  of  argwment 
or  inference.^  In  an  action  of  trespass  for  taking 
and  carrying  away  the  plfidntiflTs  goods,  the  defend- 
ant pleaded  that  the  plaintiff  never  had  any  goods^ 

upon  which  the  court  remarked,  "  this  is  an  infallible 

•  ,  ■      -    ■  ■■  ■ 

*  YL.  O.  316.  •  2  Sand.  702. 

*  Rule  43,  4  How.  Pr.  68.        *  Semble,  7  Barb.  S.  C  R.  90, 9 1 . 

*  It  may  be  on  ^*  information  and  belief."    See  post,  next  plige. 
•Steph.  PI.  384.    7  Barb.  S.  0.  R.  85,  and  cases  there  cited. 

9  Barb.  8.  C.  R.  297. 
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• 

argv/ment  that  the  defendant  is  not  guilty,  and  yet  it 
is  no  plea."*  Pacts,  and  not  mere  conclusions  of  law, 
must  be  alleged,  and  these  rules  are  -applicable  to 
the  theory  of  pleadings  adopted  by  the  Code.  In 
Russell  V.  Clapp,*  it  was  held  that  an  allegation 
in  a  pleading  that  a  party  to  an  action  is  not  the 
real  party  in  interest  was  bad  on  demurrer.  The 
pleadings  must  state  such  facts  as,  when  established 
by  proof,  will  enable  the  court  to  say  that  the  party 
is  not  the  real  party  in  interest.  The  same  thing 
was  subsequently  decided  in  Bentley  v,  Jones,'  and 
the  principle  held  applicable  to  an  allegation  in  the 
plaintiflP's  reply.  So  too  in  McMurray  v.  Thomas,* 
a  general  allegation  of  fraud,  without  setting  out  the 
facts  showing  the  existence  of  the  fraud,  was  held 
bad,  as  merely  alleging  a  conclusion  of  law  without 
naming  the  existence  of  facts  by  which  it  is  sup- 
ported, and  as  presenting  no  fact  upon  which  an 
issue  can  be  taken.*  The  allegation  may  be  on  informa- 
tion and  belief,  and  it  is  sufficient  if  the  plaintiff 
alleges  his  hdief  alone,*  But  he  should  not  allege  it 
on  information  and  belief  when  the  fact  is  pre- 
sumptively within  his  own  knowledge.^ 

It  was  also,  and  still  is,  a  rule,  that  pleadings 
mxiat  not  he  m  the  altemativey  or  hypodieticcSi ;  as 
where  it  was  charged  that  the  defendant  wrote  and 


*  Steph.  PI.  384.    •  7  Barb.  S.  C.  R.  482.    4  How.  Pr.  R.  347. 

*  How.  Pr.  R.  202.    *  6  id.  14. 

'  See  also  1  Code  Rep.  91.    4  How.  Pr.  R.  98. 

*  1  C.  R.,  N.  S.  270,  and  see  form  of  Terifioation,  §  15?  Am. 
Code.  ^ 

'  Riohardson  v.  Wilton,  4  Sand.  708. 
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published,  or  caused  to  be  written  and  published  a 
certain  libel,  this  was  held  bad  for  uncertainty/  And 
again,  in  an  action  against  a  gaoler  for'  an  escape,  the 
defendant  cannot  plead  that  if  the  prisoner  escaped, 
he  escaped  without  the  knowledge  and  against  the 
will  of  the  defendant,  and  if  such  escape  was  made, 
the  prisoner  voluntarily  returned.  The  defendant 
cannot  thus  plead  hypothetically  that  if  there  has 
been  an  escape  there  has  also  been  a  return.  He 
must  either  stand  on  an  averment  that  there  has 
been  no  escape,  or  that  there  has  been  one,  after 
which  the  prisoner  voluntarily  returned.*  This  rule 
has  been  repeatedly  applied  to  cases  of  pleading 
under  the  Code.  In  McMurray  v.  Thomas,  hypo- 
thetical pleading"  was  held  bad  on  demurrer  by 
Justice  Willard  ;  and  in  Sayles  v.  Wooden,*  Justice 
Cady  followed  this  decision.  So  too  in  Lewis  v. 
Kendall,'  Justice  Mason  for  the  same  reason  held  an 
answer  to  a  complaint  in  slander  denying,  first,  that 
the  defendant  ever  spoke  the  words  mentioned  in 
the  complaint,  and  then  alleging  that  if  the  plaintiff 
proves  he  did  speak  them,  the  defendant  would  then 
prove  certain  things,  to  be  bad  on  demurrer.  He 
remarks :  "  The  system  of  pleading  under  the  present 
Code,  I  have  no  doubt,  contemplated  that  the  defend- 
ant in  his  answer  should  either  confess  and  avoid  the 
action  made  by  the  complaint,  or  that  he  should 
deny  or  traverse  all  the  material  facts  contained  in 
the  complaint,  and  he  must  state  facts  and  not  argu- 
ments."* 

-  —  —  I  ■  I  -  - 

'  8  Mod.  330.         ■  1  Bos.  &  Pul.  413.         •  Supra,  page  201. 

*  6  How.  Pr.  R.  84.     '  6  How.  Pr.  R.  69. 

*  See  also  6  How.  Pr.  B.  401,  and  post,  chap.  v.  sec.  3. 
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Having  thus  presented  these  general  principles  in 
relation  to  the  subject  of  the  manner  of  the  statement 
of  the  facts  by  the  plaintiff  in  his  complaint,  it  re- 
mains only  to  be  added,  that  they  are  equally  appli- 
cable to  every  class  of  action,  as  well  as  to  every  kind 
of  relief — ^to  a  suit  for  an  injunction,  for  the  construc- 
tion of  a  will  or  other  instrument  in  writing,  for  the 
foreclosure  of  a  mortgage,  and  for  the  partition  of 
lands,  as  well  as  to  an  action  of  trespass  to  the  person 
or  property,  or  for  the  recovery  of  real  estate,  or  for 
a  mere  money  demand  on  a  contract. 

The  pleadings  in  eqidty^  though  less  technical  than 
those  at  law,  were,  yet,  always  framed  with  a 
similar  regard  to  certainty  and  uniformity,  and  in 
equity  as  at  law  it  was  held  that  there  was  a  regular 
order  and  method  in  which  the  pleadings  should  dis- 
play the  grounds  of  the  suit.  Thus,  it  is  said  by 
Judge  Story,  in  his  Equity  Jurisprudence,  that  every 
fact  essential  to  the  plaintiff's  title  to  maintain  the 
bill  and  obtain  the  relief,  must  be  stated  in  the  bill, 
otherwise  the  defect  will  be  fatal.  For  no  facts  are 
properly  in  issue,  unless  charged  in  the  bill,  and  of 
course  no  proofs  can  generally  be  offered  of  facts  not 
in  the  bill,  nor  can  relief  be  granted  for  matters  not 
charged  although  they  may  be  apparent  from  other 
parts  of  the  pleadings  and  evidence.'  The  rule,  how- 
ever, indicated  in  the  latter  clause  of  the  last  sentence 
is  somewhat  modified  by  section  275,  Amended  Code, 
which  provides  that : — 

"  The  relief  granted  to  the  plaintiff,  if  there  be  no  answer, 
cannot  exceed  that  which  he  shall  have  demanded  in  his 


*  Story,  Eq.  PL  §  256. 
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complaint ;  but  in  any  other  case  the  court  may  grant  him 
any  relief  consistent  with  the  case  made  by  the  complaint, 
and  embraced  within  the  issue."* 

The  complaint  should  be  sufficiently  full  and 
certain  to  enable  the  court  upon  the  proof  or  admis- 
sion of  all  the  facts  contained  in  it  to  grant  the  relief 
sought,  and  if  not  it  is  objectionable  on  demurrer  for 
insufficiency." 

It  was  also  a  general  rule  in  equity  that  whatever 
was  essential  to  the  rights  of  the  plaintiff,  and  was 
necessarily  within  his  knowledge,  ought  to  be  alleged 
positively  and  with  precision.*  Certainty  was  also 
required  in  a  bill  of  complaint,  and  the  remarks  of 
Judge  Story  upon  this  point,  may  well  be  applied  to 
all  cases  of  pleading  under  the  Code,  namely  that  it 
is  an  elementary  rule  of  the  most  extensive  influence, 
that  the  bill  should  state  the  right,  title,  or  claim  of 
the  plaintiff  with  accuracy  and  clearness ;  and  that  it 
should  in  like  manner  state  the  injury,  or  grievance 
of  which  he  complains,  and  the  relief  which  he  asks  of 
the  court.  In  other  words,  there  must  be  snch 
certainty  in  the  averment  of  the  title,  upon  which  the 
bill  is  founded,  that  the  defendant  may  be  distinctly 
informed  of  the  nature  of  the  case  which  he  is  called 
upon  to  meet.  The  other  material  facts  ought  also  to 
be  plainly  yet  succinctly  alleged,  and  with  all  neces- 
sary and  convenient  certainty  as  to  the  essential  cir- 
cumstance of  time,  place,  manner,  and  other  incidents. 
If  title  deeds  or  other  instruments  are  referred  to, 
hey  should  not  be  set  out  in  Jiwc  verba ;  but  the 

^  See  next  section  of  this  chapter. 

•  Tallman  v.  Greene,  3  Sand.  437.  "  Cooper  Eq.  PI.  6. 
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substance  of  such  portions  only  of  them  as  are  neces- 
sary to  a  right  understanding  of  the  real  matters  of 
the  bill.*  But  it  should  not  state  any  impertinent  or 
irrelevant  matters,  or  any  matters  of  which  the  court 
is  bound  judicially  to  take  notice,  such  as  matters  of 
law,  legal  presumptions,  or  recite  public  acts  or  laws.' 
These  principles  are  entirely  similar  to  those  already 
noticed  as  applicable  to  pleadings  at  law,  and  thus  far 
perfect  harmony  and  uniformity  in  the  pleadings, 
characterize  both  systems.  The  points  of  difference, 
as  we  have  already  noticed  in  a  previous  chapter,' 
have  been  abolished  by  the  Code,  and  the  two  systems 
blended  into  one. 

In  equity,  though  it  was  a  general  principle  that 
the  plaintrflp's  title  could  not  be  set  forth  in  the  cdtev' 
natiwe^  yet  a  bill  might  sometimes  be  brought  with  a 
double  aspect,  as  where  the  title  to  relief  would  be 
the  same  in  each  case,  the  plaintiff  might  aver  facts 
of  a  different  nature,  which  would  equally  support 
his  application.*  A  bill  with  a  double  aspect  was 
proper  where  upon  his  case  the  complainant  was 
doubtful  as  to  which  of  two  kinds  of  relief  he  was 
entitled,  or  where  the  particxdar  relief  depended  upon 
a  fact  of  which  he  was  uncertain.'  It  has  been  already 
noticed,*  that  under  the  Code  alternative  relief  may 
be  prayed,  and  the  proper  relief,  whether  legal  or 
equitable,  administered  in  the  same  action;  but  in 
such  cases  the  relief  prayed  must  not  be  inconsistent/ 


*  Story  Eq.  PL  §  24.  » Id.  §  24.  "  Ante,  pages  60  to  69. 

*  Story,  Eq.  PL  254. 

*  Lloyd  r.  Brewster,  4  Paige,  537.  •  Ante,  page  60. 
'  3  Sand.  668.     6  How.  Pr.  R. 
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Statutory  provisions  r dative  to  dctioTis  coTicemiiig 
real  property. — ^There  are  certain  provisioufl  of  the 
statute  relative  to  the  statement  of  facts  in  a  com- 
plaint in  an  action  concerning  real  property,  which 
may  be  here  properly  noticed.  The  Code  provides 
that : 

"  Tlie  general  provisions  of  the  JRevised  Staimtes  re- 
laling  to  a<itions  (xmcerning  real  property^  sTwU  apply 
to  actions  brought  v/nder  this  a/)t  accordmg  to  the  svh- 
ject  maiter  of  the  action^  and  without  rega/f*d  toformy"^ 

Thns  the  provisions  of  the  statute  relative  to  what 
a  complaint  shall  contain,  in  an  action  to  recover  real 
property,  or  for  dower,  or  to  foreclose  a  mortgage, 
etc.,  are -still  in  force.  In  an  action  to  recover  real 
property,  it  is  sufficient  for  the  plaintiff  to  aver  that, 
on  some  day  to  be  specified,  aiid  which  shall  be  after 
his  title  accrued,  he  was  possessed  of  the  premises  in 
question,  describing  them,*  and  being  so  possessed, 
the  defendant  afterwards,  on  some  day  to  be  stated, 
entered  into  such  premises,  and  that  he  uidawfully 
withholds  from  the  plaintiff  the  possession  thereof,  to 
his  damage  any  nominal  sum  the  plaintiff  may  think 
proper  to  state."  K  the  plaintiff  claims  any  undivided 
share  or  interest  in  any  premises,  he  shall  state  the 
same  particularly  in  such  declaration.* 

So,  too,  in  an  action  for  the  recovery  of  dower,  the 
statute  provides  that  the  plaintiff  shall  state  that  she 
was  possessed  of  the  one  undivided  third  part  of  the 


'  Am.  Code,  §  455.     See  also  §§  448  and  471. 
•  As  provided  in  the  subsequent  section.    See  §  8,  2  R.  S.  (3d 
ed.)  p.  401. 
"  2  R.  S.  (3d  ed.)  p.  401,  sec.  7.  *  Id.  sec.  9. 
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premises,  as  her  reasonable  dower  as  widow  of  her 
hnsband,  Baming  him. 

In  eveiy  other  case  for  the  recovery  of  real  prop- 
erty^ the  plaintiff  shall  state  whether  he  claims  in  fee, 
or  whether  he  claims  for  his  own  life,  or  the  life  of 
another,  or  for  a  term  of  years,  specifying  such  lives, 
or  the  duration  of  such  term.*  And  in  case  the  action 
be  not  brought  for  dower,  the  declaration  may  con- 
tain several  counts,  and  several  parties  may  be  named 
as  plaintiflfe  jointly  in  one  count,  and  separately  in 
others.*  The  notice  required  by  section  12  of  the 
same  title  of  the  statute,  it  is  presumed,  is  no  longer 
necessary,  it  being  inconsistent  with  the  general  prac- 
tice  and  rules  prescribed  by  the  Code. 

A  complaint  in  dower,  it  seems,  need  not  allege 
that  the  defendant  is  in  the  actual  possession  of  the 
premises,  or  that  six  months  have  elapsed  since  the 
death  of  her  husband.* 

A  complairUfor  the  foredosv/re  or  sdtisf action  of  a 
mortgage  must  state  whether  any  proceedings  have 
been  had  at  law  for  the  recovery  of  the  debt  secured 
thereby,  or  any  part  thereof,  and  whether  such 
debt,  or  any  phrt  thereof,  has  been  collected/ 
This  is  a  matter  of  substance  reqnired  by  the  statute 
and  an  omission  to  state  it  would  be  ground  for  de- 
murrer. If  the  complaint  shows  that  a  judgment  for 
the  mortgage  debt  has  been  obtained  it  must  also 
show  that  the  remedy  thereon  has  been  exhausted, 
that  is,  that  an  execution  against  the  property  of  the 
defendant  has  been  returned  unsatisfied  in  whole  or 

'  2  R.  S.  (3d  ed.)  p.  401,  sec.  10.  *  Id.  sec.  11. 

•  TowBsend  v.  Townsend,  2  Sand.  711. 

*  2  R.  S.  (3d  ed.)  245,  §  205. 
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in  part/  And  if  sucli  allegation  be  not  made,  the 
complaint  will  also  be  defective  on  demurrer."  The 
mere  pendency  of  a  suit  at  law,  it  was  held,  wonld 
not  bar  a  biU  of  foreclosure,  but  the  suit  could  not 
be  prosecuted  without  farther  leave/  The  mortgagee 
might  sue  at  law  upon  the  bond  and  at  the  same  time 
foreclose  the  mortgage  in  equity.*  This,  under  the 
Code,  he  may  now  do  in  one  action,  even  though  the 
plaintijff  be  the  assignee  of  the  mortgage.  If  the 
plaintiff  has  obtained  judgment  on  a  collateral  secur- 
ity given  for  the  debt  by  a  third  person  he  cannot  it 
seems  foreclose  until  he  has  exhausted  his  remedy  on 
such  judgment.*  In  such-  case,  if  he  setfl  forth  the 
judgment  so  obtained,  his  complaint  must  also  allege 
the  return  of  an  execution  unsatisfied,  or  the  defen- 
dant may  demur.  K  the  complaint  states  that  no 
proceeding  have  been  had  at  law,  cfec,  such  objection 
may  be  taken  by  answer. 

An  action  for  the  partition  of  property  may  be 
instituted  under  the  Code  by  summons  and  com- 
plaint, as  heretofore  by  bill  in  chancery  ;*  or  the 
proceedings  may  be  commenced  by  petition  under 
the  statute,  as  was  formerly  the  case ;  and  when  so 
instituted,  the  petition  stands  for  the  complaint,  and 
the  pleadings  are  intended  to  be  similar  to  an  action 


'  2  R.  S.  (3d  ed.)  245,  §  206. 
»  9  Paige,  137. 

•  8  Paige,  70.  9  Id.  294,  370.  *  S  John.  Ch.  R.  77. 
'  4  Paige.  649. 

•  Am.  Oode,  §  448.     See  also  1  C.  R.  67.     2  Id.  13.     4  How 
Pr.  R.83.    Id.  183.     3  Id.  318.     351. 
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under  the  Code.*  The  statute  prescribes  that  the 
petition  (and  so  also  the  bill,  or,  under  the  present 
practice,  the  complaint)  shall  contain  the  following 
matters : 

1st.  It  shall  particularly  describe  the  premises 
sought  to  be  divided  or  sold 

2.  It  shall  set  forth  the  rights  and  titles  of  all 
persons  interested  therein,  so  far  as  the  same  are 
known  to  the  petitioner,  including  the  interest  of  any 
tenant  for  years,  for  life,  by  the  courtesy,  or  in  dower, 
and  the  persons  entitled  to  the  reversion,  remainder 
or  inheritance  after  the  termination  of  any  particular 
estate  therein,  and  every  person  who,  by  any  con- 
tingency contained  in  any  devise,  grant  or  otherwise, 
may  be  or  become  entitled  to  any  beneficial  interest 
in  the  premises. 

3.  It  shall  be  verified  by  a&davit. 

It  has  been  questioned  whether  the  verification  is 
absolutely  necessary,  under  sections  166  and  157  of 
the  Amended'  Code.  The  most  safe  and  correct 
practice,  however,  seems  to  be  in  all  cases  to  follow 
the  statute  and  verify  the  complaint. 

In  case  any  one  or  more  of  the  parties,  or  the 
share  or  quantity  of  interest  of  any  of  the  parties, 
be  unknown  to  the  petitioner,  or  be  uncertain  or 
contingent,  or  the  ownership  of  the  inheritance  shaU 
descend  upon  an  executory  devise,  or  the  remainder 
shall  be  a  contingent  remainder,  so  that  such  parties 
cannot  be  named,  such  fact  or  facts  must  be  stated.' 
It  is  sufficient  in  a  complaint  in  partition  to  aUege 

'  2  C.  K.  69.     4  How.  Pr.  R.  126. 
'  2  B.  S.  (3d  ed.)  413,  §  7. 
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that  the  parties  are  seized  as  tenants  in  common.    It 
is  not  necessary  to  allege  that  the  plaintiff  is  in  pos- 
session  of  the  premises,  as  that  fact  is  presumed  from 
the  allegation  that  the  parties  are  seized.'    If  the 
premises  are  held  adversely,  an  action   for  parti- 
tion  cannot  be  sustained.*    K  that  fact  appear  on 
the  face  of  the  complaint,  it  is  presumed  under  the 
Code,  a  demurrer  would  lie.'  K  it  does  not  so  appear, 
the  objection  may  be  taken  by  answer.*    Formerly, 
the  practice  was,  that  where  the  legal  title  was  dis- 
puted and  doubtful,  the  party  would  be  sent  to  a 
court  of  law  to  have  his  title  established.'    But  the 
biU  would  be  retained  to  give  the  plaintiff  an  oppor- 
tunity  to  establish  his  title  at  law."    It  was  custom- 
ary also,  in  some  cases,  to  set  forth  the  conveyances 
by  which  the  plaintiff  held,  or  the  evidence  of  his 
title.    Now,  however,  under  the  Code,  the  fact  of 
the  seizin  may  be  traversed,  and  the  legal  title  deter- 
mined, and  it  is  questionable  whether  it  is  proper 
any  longer  to  set  forth  the  conveyances  by  which  the 
plaintiff  holds,  or  the  evidence  of  his  title.    All  this 
is  matter  of  proof,  and  if  the  defendant  deny  that 
the  plaintiff  is  seized,  it  is  to  be  given  in  evidence  on 
the  trial." 

The  Code  prescribes  that  proceedings  for  the  de- 
termination of  claims  to  real  property  may  be  pros- 


*  3  Paige,  242. 

*  2  Barb.  Ch.  R.  39S.    9  Cow.  530.     5  Denio,385. 

"  2  Barb.  Ch.  R.  398.  *  3  Paige,  242. 

'  3  John.  Ch.  302.    4  Id.  271.  •  1  Id  14. 

^  As  to  who  may  apply  for  partition,  see  R.  8.  §  1,  Title  3,  Chap. 
5.  Part  3.    Also  Act  amending  same,  passed  April,  1852. 
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ecuted  by  action  nnder  that  act,  without  regard  to 
form,  &c.*  The  Kevised  Statutes  particularly  pre- 
scribe what  the  notice  (and  so  it  is  presumed  the 
complaint)  shall  contain,  to  which, it  is  necessary 
here  only  to  refer."  But  it  was  held  in  the  case  of 
Crane  v.  Sawyer,*  by  Justice  Gridley,  that  the  pro- 
ceedings by  summons  and  complaint  were  utterly 
inconsistent  with  the  provisions  of  the  statute,  and 
that  notwithstanding  the  provision  in  the  Code,  the 
proceedings  must  still  be  commenced  by  notice  in 
the  manner  prescribed  by  statute. 

27ie  writ  of  mmaTice  and  the  action  of  waste  axe 
abolished  by  the  Code,  and  wrongs  remediable  by 
the  action  of  waste  and  the  writ  of  nuisance,  are  now 
the  subjects  of  civil  actions  under  the  Code,  without 
regard  to  tibe  form  of  the  action,  so  far  as  the'  same 
caA  be  applied*  For  the  provisions  of  the  revised 
statutes  respecting  writs  of  nuisance  and  actions  of 
waste,  and  what  facts  axe  to  be  set  forth  therein,  see 
titles  4  and  5,  chap,  v.,  part  iii.  But  quere,  how  far, 
if  the  decision  in  Crane  v.  Sawyer,  supra,  is  to  be 
regarded  as  a  rulp  of  law,  it  affects  these  civil  actions 
of  waste' and  nuisance. 


'  Am.  Code,  §  449.        "  2  R.  S.  (3d  ed.)  408,  §  2. 

*  1  C.  R.,  N.  S.  31.         '  Am.  Code,  sees.  450, 451, 462,453, 454. 
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SECTION  in. 

THE   DEMAND   FOB   RELIEF. 

The  third  reqmsite  which,  by  the  Code,  the  plain- 
tiff is  required  to  state  in  his  complamt  is : 

A  demand  of  the  relief  to  which  the  plaintiff  supposes 
himself  entitled.  If  the  recovery  of  money  be  demanded 
the  amount  thereof  shall  be  stated.' 

An  omission  to  state  any  claim  for  relief  in  the 
complaint  would  be  an  irregularity,  and,  by  the  ana- 
logy of  the  practice  in  cases  where  no*  title,  or  a 
defective  title  of  the  cause  is  set  out,*  is  to  be  correct- 
ed, not  by  demurrer,  but  on  motion  to  set  aside  the 
complaint  for  the  irregularity.*  Or,  it  seems,  the 
defendant,  if  he  chooses  to  pursue  that  course,  might, 
on  motion,  compel  the  plaintrflp  to  make  the  com- 
plaint more  definite  and  certain  by  amendment. 

In  an  action  at  law  for  a  money  demand,  the  decla- 
ration, after  stating  the  cause  of  action,  and,  when 
necessary,  the  special  injury  or  damage  resulting 
therefrom,  usually  concluded  with  what  was  called 
the  ad  damnum  clause — "to  the  damage  of  the  said 

plaintiff  of ^"  <fec.    The  plaintiff  might  recover 

any  less  sum  than  that  laid  in  his  declaration,  but  in 
general  could  not  recover  more. 

'  Am.  Code,  seo.  142,  3d  sabdivision. 

■  3  How.  Pr.  B.  407.  1  C.  R.,  N.  S.  20,  21. 

'  Ante,  pages  131, 132. 
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In  an  action  to  recover  specific  real  or  personal 
property,  the  conclusion  of  the  declaration  was  similar, 
and  the  plaintiff,  instead  of  demanding  the  relief  to 
which  he  supposed  himself  entitled,  namely  the  pos- 
session of  the  land,  or  the  restoration  of  the  chattels, 
merely  alleged  that  he  was  injuited  and  damaged  to 
a  specified  amount  ;*  leaving  to  the  court  to  pronounce 
the  proper  judgment  on  the  facts  as  they  appeared  at 
the  trial.  A  defect  in  the  ad  da/nmv/m  clause  was  a 
matter  of  form  merely,  and  the  objection  was  taken 
by  special  demnrrer. 

In  equity,  the  bill  of  complaint  usually  contained  a 
prayer  for  the  particular  relief  to  which  the  com- 
plainant thought  himself  entitled.  The  usual  prac- 
tice was  also  to  include  a  prayer  for  general  relief 
at  the  discretion  of  the  court,  so  that  if  the  complain- 
ant should  mistake  the  reUef  to  which  he  was  enti- 
tied  in  his  special  prayer,  the  court  might  afford  him 
the  relief  to  which  he  had  a  right,  under  the  prayer 
for  general  relief,  provided  such  relief  was  agreeable 
to  the  case  made  by  the  bill.*  If  there  was  no  prayer 
for  general  relief  none  other  could  be  granted  than 
that  specially  asked  for.*  A  prayer  for  general  relief, 
however,  was  usuaUy  sufficient,  without  a  prayer  for 
particular  reliej^  and  the  plaintiff  at  the  hearing, 
might  ask  the  particular  relief  to  which,  he  thought 
himself  entitled  ;*  but  in  such  case  the  court  would 
grant  such  relief  only  as  the  case  stated  would  justify, 


^  In  Ejeotment  any  nominal  sum  he  thought  proper  to  state,  2  R. 
S.  (3d  ed.)  401,  seo.  7. 
■  Story,  Eq.  PL  see.  40. 
•  Id.  Cooper,  Eq.  PL  18, 14.  *  Id. 
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and  would  not  ordinarily  permit  a  bill  framed  for  one 
purpose,  to  answer  another,  especially  if  the  defend- 
ant might  be  surprised  oy  prejudiced  thereby.! 

The  theory  of  the  Code  seems  to  do  away  in  all 
cases  with  the  prayer  for  general  reliei^  and  to  require 
the  party  specifically  to  demand  the  relief  to  which 
he  supposes  himself  entitled.  Thus  in  an  action  to 
recover  real  property,  the  complaint,  after  stating  the 
case  conformably  to  the  principles  already  laid  down, 
should  conclude  with  a  demand  that  the  defendant 
be  adjudged  to  deliver  the  possession  to  the  plaintifij 
with  damages  for  the  withholding  thereof,  such  sum 
as  the  plaintiff  may  claim.  So  also  in  an  action  to 
recover  personal  property. 

It  is  to  be  observed,  however,  that  the  Code  relaxes 
the  equity  rule  in  one  respect,  namely,  that  where 
there  is  no  prayer  for  general  relief,  though  the 
plaintiff  may  have  mistaken  the  particular  relief  t-o 
which  he  is  entitled,  yet  the  court,  except  in  case  there 
be  no  answer,  may  grant  him  any  relief  consistent  with 
the  case  made  by  the  complaint,  and  embraced  within 
the  issue.*  K,  however,  there  be  no  answer,  the  relief 
cannot  exceed  that  which  the  plaintiff  shall  have  de- 
manded in  his  complaint.* 

The  common  law  rule  that  the  plaintiff  cannot  re- 
cover in  damages  a  greater  sum  than  he  claims  in  his 
complaint,  it  seems,  is  not  affected  by  these  provisions 
of  the  Code.  K  the  recovery  of  money  is  demanded, 
the  plMutiff  is  required  to  state  "  the  amount  there- 
of*   In  an  action  which  is  brought  for  the  recovery 

*  Story,  Eq.  PL  sees.  41, 42  ;  Cooper,  Eq.  PL  14. 

•  Am.  Code,  sec.  275.  *  Id.  *  Sec.  142. 
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of  a  sum  certain,  as  on  a  promissory  note,  or  for  a 
liquidated  demand,  this  may  always  be  done  with  a 
reasonable  degree  of  exactness-  The  plaintiff  may 
claim  such  an  amount,  with  interest  thereon  from 
such  a  date,  and  his  costs.  In  cases  of  unliquidated 
damages,  of  course,  the  amount  *should  be  laid  high 
enough  to  cover  all  possible  damages ;  and  the  plain- 
tiff may  claim  in  his  complaint,  and  may  recover  by 
the  Code,  if  he  show  himself  entitled  thereto,  any 
rate  of  damages  which  he  might  have  heretofore  re- 
covered  for  the  same  cause  of  action.'  The  court  will 
permit  the  complaint  to  be  amended  in  the  amount 
of  damages  claimed ;  and  that,  too,  after  issue  joined 
in  an  action  on  contract,  and  after  a  reply,  verified, 
reiterating  the  amount  claimed  in  the  original  com- 
plaint.* 

We  have  already  seen  that  under  the  Code,  the 
proper  relief,  whether  legal  or  equitable,  wUl  be  ad- 
ministered in  the  same  form  of  action.  In  Linden  v. 
Hepburne,*  it  was  said  that :  "  In  some  cases  alter- 
native relief  may  be  prayed,  and  relief  be  granted, 
in  one  or  the  other  form,  in  which  cases  an  action  at 
law  was  necessary  to  attain  the  one  form,  and  a  biU 
in  equity  to  reach  the  other."  But  in  that  case  it 
was  veiy  properly  held  that  iTWonsistent  relief  could 
not  be  demanded  in  the  same  complaint,  as  that  the 
plaintiff,  a  vendor,  could  not  demand  payment  of  an 
instalment  of  purchase  money  in  arrear,  and  also  a 
forfeiture  of  the  contract  of  sale,  and  restoration  of 


"  Am.  Code,  276. 

•  Merchant  v.  N.  Y.  Life  Ins.  Co.  2  Sand.  669.  S.  C.  2  0.  It 
66.  ••  8  Sand.  671. 
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possession ;  or  as  in  the  case  at  bar,  that  the  plaintifl^ 
a  lessee,  could  not  demand,  in  the  same  complaint,  a 
forfeiture  of  the  lessee's  term,  and  an  injunction 
against  him  on  a  breach  of  the  covenants  in  his  lease. 
The  same  was  held  in  the  case  of  Getty  v.  Hudson 
River  R  R.  Co./  and  a  complaint  claiming,  by  way  of 
relief,  a  remedy  in  the  nature  of  an  injunction  with 
damages,  for  the  injuries  already  sustained,  was  de- 
cided to  be  good.  The  court  in  that  case  very  pro- 
perly remarks :  "  In  trying  such  a  cause  at  the  circuit, 
I  should  most  certainly  allow  whatever  amendment 
in  the  pleadings  was  necessary  to  give  the  party  re- 
dress. K  the  plaintiff  had  asked  for  equitable  relief^ 
and  it  had  turned  out  that  he  was  entitled  to  legal 
relief  only,  I  should  permit  him  to  take  it  in  that 
form.  -Ajid  if  he  had  asked  for  legal  relief  only, 
when  he  was  entitled  to  both  legal  and  equitable 
relief,  I  should  allow  the  proper  amendment,  to  ad- 
minister complete  justice  in  the  case.^' 

These  views  are  entirely  in  harmony  with  section 
275,  Amended  Code,  above  quoted,  and  the  practice 
established  of  permitting  legal  and  equitable  relief 
to  be  administered  in  the  same  action. 

But  though  the  plaintiff  may  thus  demand  in  his 
complaint  alternative  relief,  yet  it  should  be  only 
such  as  is  ^'  consistent  with  the  case  made  by  the  comr 
plaint  a/nd  embraced  within  the  issueP^  In  other 
words,  he  should  not  ask  too  much,  either  directly  or 
in  the  alternative.  There  does  not,  however,  seem  to 
be  any  way  in  particular  in  which  a  defendant  can 


*  Per  Pabkcb,  J.,  6  How.  Pr.  K.  269. 

*  Am.  Godo,  see.  275. 


BEC.  m.]  lyEMAND  FOB  BELIEF.  217 

take  advantage  of  sucli  a  claim.  The  prayer  for  re- 
lief does  not  constitute  any  portion  of  the  "  state- 
ment of  facts ;"  it  does  not  require  a  reply ;  no  issue 
can  be  taken  on  any  portion  of  it ;  it  is  addressed  to 
the  court,  and  will  not  be  granted  unless,  upon  the 
hearing  of  the  facts  and  the  law  of  the  case,  the  party 
is  entitled  to  the  relief  prayed  for,  and  consequently, 
although  defective,  it  wiU  not  be  struck  out  on  mo- 
tion." The  Code  makes  provision  whereby  a  party 
may  protect  himself  against  an  improper  judgment, 

385,  Amended  Code,  the  defendant  may  at  any  time 
before  the  trial  and  verdict,  offer  in  writing  to  allow 
judgment  to  be  taken  against  him,  far*  the  sum  or 
property,  or  to  the  effect  therein  specified^  vnth  coete.  K 
the  plaintiff  refuse  to  accept,  and  fail  to  obtain  a  more 
favorable  judgment,  he  cannot  recover  costs,  but 
must  pay  the  defendant's  costs  from  the  time'  of  the 
offer.*  Wherever,  therefore,  the  plaintiff  demands 
other  or  different  relief  from  that  which  the  facts,  of 
his  case,  if  proved,  would  warrant,  the  proper  course 
will  be  for  the  defendant  to  follow  the  practice 
marked  out  in  this  section  of  the  Code,  and  offer  in 
writing  to  let  the  plaintiff  take  such  judgment  as  he 
may  be  entitled  to.  If  he  refuse  to  do  so,  a  defence 
may  then  properly  be  made  to  the  action. 

'  Per  Cadt,  J.,  Averill  v.  Taylor,  5  How.  Pr.  K.  478. 
*  Am.  Code,  ^  385. 
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SECTION  IT. 

* 

THE   VERinCA.TIOK  OF  TIIE   COMPLAINT. 

It  was  the  object  of  the  Commissioners  of  the  Code 
m  reqdring  dl  ple«lkg,,  except  the  dem,m^,  to  be 
verified,  to  narrow  down  the  issue  as  mnch  as  pos- 
sible to  the  real  matter  in  controversy  between  the 
parties,  by  getting  an  admission  from  either  side  of 
those  facts  in  the  case  about  which  there  was  no  real 
difference,  and  thus  saving  the  trouble  and  expense 
of  caUing  witnesses  to  establish  such  facts  on  the 
trial/  Accordingly  the  original  Code  provided  that 
every  pleading,  except  the  demurrer,  mu^  be  verified 
by  the  party,  or  attorney,  to  the  effect  that  he  be- 
lieved it  true,"  except  when  the  party  would  be 
privUeged  from  testifying  as  a  witness  to  the  same 
matter,  in  which  case  the  verification  might  be 
omitted,* 

May  he  omitted  when. — ^Under  the  latter  clause  of 
this  section  it  was  decided  in  Clapper  v.  Fitzpatrick,* 
that  the  verification  might  be  omitted  if  the  court 
can  see  that  the  matter  contained  in  the  pleading  is 
such  as  might  aid  in  forming  a  chain  of  testimony  to 


^  See  Rep.  Oom.  153. 

*  It  was  held  that  if  not  so  verified,  the  pleading  might  be  treated 
as  a  nullity.    3  How.  Fr.  B.  280, 1  C.  B.  26. 

•  Orig.  Code,  §  183.  *  8  How.  Pr.  R.  814. 
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convict  the  party  of  a  criminal  offence  if  properly 
receivable  in  evidence.'  The  clanse  has  been 
amended  so  as  to  allow  the  verification  to  be  omitted 
"  when  an  adrrmsion  of  tTie  U^h  of  ^  allegations 
might  avhject  the  party  toproeecviionforfeUynyr 

The  section  was  amended  in  1849  so  as  to  leave  it 
optional  with  the  party  to  veriiy  the  pleading  or  not, 
prescribing  substantially  the  old  Chancery  form  of 
verification,  and  was  again  amended  in  1851.  As  the 
two  sections  now  stand  they  read  as  follows : — 

§  156.  Every  pleading  in  a  Court  of  Eecord  must  be 
fluhscribed  by  the  party  or  his  attorney,  and  when  any 
pleading  is  verified,  every  subsequent  pleading,  except  a 
demurrer,  must  be  verified  also. 

§  157.  The  verification  mnet  be  to  the  effect,  that  the 
same  is  tme  to  the  knowledge  of  the  person  making  it,  ex- 
cept as  to  those  matters  stated  on  infonuation  and  belief, 
and  as  to  those  matters  he  believes  it  to  be  tmCf  and  must 
be  by  the  aflSdavit  of  the  party,  or  if  there  be  several  parties 
united  in  interest,  and  pleading  together,  by  one  at  least  of 
such  parties  acquainted  with  the  facts,  if  such  party  be 
within  the  county  where  the  attorney  resides,  and  capable 
of  making  the  affidavit.  The  affidavit  may  also  be  made  by 
an  agent  or  attorney,  if  the  action  or  defence  be  fbonded 
upon  a  written  instrument  for  the  payment  of  money  only^ 
and  such  instrument  be  in  possession  of  the  agent  or  attorney. 
When  the  pleading  is  verified  by  any  other  person  than  the 
party  he  shall  set  forth  in  the  affidavit  his  knowledge,  or  the 
grounds  of  his  belief,  on  the  subject^  and  the  reasons  why  it 
is  not  made  by  the  party.  When  a  corporation  is  a  party, 
the  verification  may  be  made  by  any  officer  thereof;  and 
when  the  state,  or  any  officer  thereof  in  its  behalf,  is  a  party, 
the  verification  may  be  made  by  any  person  acquainted  with 

'  Poit,  chap.  V.  860.  V. 
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the  facts.  The  verification  may  be  omitted  when  an  admis* 
Bion  of  the  truth  of  the  allegations  might  subject  the  party 
to  prosecution  for  felony.  And  no  pleading  can  be  used  in 
a  criminal  prosecution  against  the  party,  as  proof  of  a  fact 
admitted  or  alleged  in  such  pleading. 

Defective  verificaUon  hxw  ideated. — ^Though  it  seems 
a  pleading  defectively  verified  may  be  treated  as  a 
nullity,  yet  it  should  be  immediately  returned,  or  no- 
tice given  to  the  party  that  it  will  be  disregarded,  in 
order  to  allow  him  an  opportunity  to  cure  the  defect.' 
If  the  defect  were  not  promptly  obviated  the  plain- 
tiff might  then  treat  the  pleading  as  a  nullity,  and 
enter  judgment  as  on  a  default.  Or  it  would  seem 
that,  in  case  of  no  verification  where  one  is  necessary, 
the  adverse  party  might  move  to  set  aside  the  plead- 
ing for  the  irregularity.  This,  it  is  held,  he  may  do 
where  a  verification  to  the  complaint  is  defective,  as 
where  it  is  made  by  an  agent  or  attorney,  and  no 
cause  is  stated  why  it  is  not  made  by  the  party.*  Or, 
in  such  case,  he  may  inamediately  return  it,  and  if  the 
defect  be  not  remedied  at  once,  may  treat  it  a&  a  nul- 
lity.* The  verification  itself  forms  no  part  of  the 
pleading ;  therefore,  if  defective,  it  cannot  be  demur- 
red to.*  But  a  copy  of  the  verification  must  be  served 
with  the  pleading.*  And  where  a  pleading  is  served 
without  a  verification,  and  afterwards  re-served  with- 


'  Liambeer  v.  Allen,  2  Sand.  648.    Levi  v.  Jakeway,  4  How.  Pr. 
R.  126.  See  also  1  Id.  240,  2  Id.  146,  3  Id.  64,  4  Id.  163. 

*  Webb  V.  Clark,  2  Sand.  647. 

*  Graham  v,  MoCoun,  5  How.  353. 

*  2  Sand.  647.  *  5  How.  Pr.  R.  858. 
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oat  alteration,  but  witli  a  verification,  held  that  the 
pleading  last  served  was  not  an  amended  pleading, 
the  verification  being  no  part  thereof,  and  might  be 
disregarded/  But.  it  seems  that  on  excuse  shown,  and 
in  fdrtherance  of  justice,  the  court,  on  motion,  will 
allow  a  complaint  to  be  verified  after  it  has  been 
served/  If  the  venue  be  omitted  in  the  affidavit  of 
verification,  the  verification  ia  a  nullity,  and  the  op- 
posite party  may  so  treat  it  without  returning  it/  * 

Theforrjp,  cmd  marmer  of  tke  verifioaiion  is  parti- 
cularly pointed  out  by  the  Code.  It  must  be  made 
by  the  party,  except  in  certain  cases  when  it  may  be 
made  by  the  attorney  or  agent,  and  when  made  by 
the  attorney  the  reasons  must  be  stated  in  the  affida- 
vit/ If  the  verification  to  the  complaint,  in  this  or 
any  other  respect^  be  insufficient,  the  defendant  may 
treat  it  as  though  it  were  not  verified,  and  put  in  his 
answer  without  oath ;  and  such,  it  seems,  is  the  pro- 
per course/  The  party  must  regularly  subscribe  his 
name  to  the  pleading  or  the  affidavit/  But  it  seems 
the  signature  of  the  defendant  to  the  verification  is  a 
sufficient  ^^  subscription''  to  the  complaint  within  the 
meaning  of  the  Code/ 

The  Code  requires  the  verification  to  be  to  the  ef- 
fect, that  the  same  is  "  true  to  the  knowledge  of  the 


*  George  v.  MoAvoj,  1  C.  R.,  N.  S.  318,  per  Platt,  J. 

•  Bragg  V,  Biokford,  4  How.  Pr.  R.  21,  per  Welles,  J. 

•  6  How.  Pr.  R.  304. 

*  VanHorne  v.  Willis  and  others,  5  How.  Pr.  R.  238. 

*  Fitch  V.  Bigelow,  5  How.  Pr.  R.  237,  per  Parker,  J. 

•  Sand.  648. 

'  Hubbell  V.  Livingston,  1  C.  R.  63,  per  Watson,  J. 
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person  making  it."  It  is  sufficient,  however,  to  swear 
that  ^'Uia  t/rue^  which  is  in  law  a  swearing  that  it  is 
true  to  Ike  hnowledge^  &c^  of  the  person  making  \V 
The  verification  mnst  be  that  the  same  is  true,  ^^  ex- 
cept as  to  those  matters  stated  on  information  and 
belief,  and  as  to  those  matters  he  believes  it  to  be  tme.^^ 
Under  the  amendment  of  1849  the  phraseology  was 
^^on  information  or  belief."  Under  this  section  a 
verification  that  a  complaint  was  true,  ^^  according  to 
the  hest  of  hie  haowledge  and  bdief^  was  held  insuffi- 
cient.* And  in  another  case  it  was  said  that  a  veri- 
fication was  defective  which  used  the  words  "  infor- 
mation mid  belief"  instead  of  ^^information  or 
belief."* 

If  the  affidavit  is  made  by  one  of  several  parties 
pleading  together,  it  mnst  be  by  one  of  such  parties 
acquainted  with  the  &cts,  if  he  be  within  the  county 
where  the  attorney  reside,  and  capable  of  making  the 
affidavit/  He  should  show  in  his  affidavit  that  he  has 
knowledge  of  the  facts/  But  if  such  party  making 
the  verification  swear  positively  that  he  knows  the 
facts  to  be  true,  and  nothing  is  alleged  on  informa- 
tion and  belief^  the  affidavit  will  not  be  defective  in 
not  stating  that  the  deposing  party  is  ^^  acquainted 
with  the  facte."* 


*  Southworth  v,  Curtis,  6  How.  Pr.  R.  271,  per  Hubbard,  J. 
\VinHome  v,  Wfllis  and  others,  6  How.  Pr.  B.  238,  perGBiD- 

LET,  J. 

•  Burnett  v.  Harkness,  4  How.  Pr.  R,  158,  per  Parker,  J^  also 
Davis  V.  Potter,  2  C.  R.  99. 

*  Code.  *  6  How.  Pr.  B.  400,  ' 

•  6  How.  Pr.  R.  272. 
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If  the  verification  be  made  by  the  agent  or  attor- 
ney on  a  written  instrument  for  the  payment  of 
money  only,  the  affidavit  must  show  that  such  instru- 
ment is  in  possession  of  the  deponent,  and  need  not 
state  any  other  reason  why  it  is  not  made  by  the 
party.  If  made  by  the  agent  or  attorney  in  any 
other  case,  he  must  show  that  he  has  personal  know- 
ledge of  the  facts.* 

The  guardian  of  an  infant  plaintiff,  it  seems,  may 
verify  the  complaint."  This  case  was  decided  before 
the  amendments  of  1849.  Such,  however,  it  is  pre- 
sumed is  still  correct  practice  under  the  Code.  The 
guardian,  for  this  purpose,  wiU  doubtless  be  consider- 
ed "  the  party"  within  the  meaning  of  section  157. 

A  verification  to  a  pleading  must  not  be  made  be- 
fore the  plaintiff's  attorney.  Such  a  verification, 
however,  is  not  a  nullity.  It  is  a  mere  irregularity 
which  is  waived  by  the  other  side,  unless  a  motion  be 
made  the  first  opportunity  to  set  it  aside.' 


'  Hunt  V.  Meaoham,  6  How.  Pr.  R.  400. 

•  Hm  V.  Thaoter,  3  How.  Pr.  R.  407.  2  C.  R.  3. 

•  Gilmore  v,  Hempstead,  4  How.  Pr.  R.  153. 
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SECTION  V. 


SUPPLEMENTAL    003IPLArNT. 


In  equity,  where,  by  an  event  subsequent  to  the 
commencement  of  the  suit,  a  new  interest  in  the 
matter  in  litigation  was  claimed  by  an  existing  party 
to  the  suit,  or  a  new  party  claimed  the  interests  of  an 
existing  party  (otherwise  than  by  mere  operation  of 
law),  a  supplemental  bill  was  allowed/  A  supple- 
mental bill  was  proper  whenever  the  imperfection  in 
the  original  biU  arose  from  the  omission  of  some 
material  fact,  which  existed  before  the  fOing  of  the 
bill,  but  the  time  had  passed  in  which  it  could  be  in- 
troduced into  the  bill  by  amendment.  And  gene- 
rally a  supplemental  bill  was  not  permitted  to  be 
filed  whenever  the  same  end  could  be  obtained  by 
amendment.'  Matters  arising  since  the  original  bill 
was  filed,  and  which  were  material  to  perfect  the 
complainant's  case,  might  be  introduced  by  supple- 
mental bill,  if  the  record  was  not  in  a  state  to  admit 
of  any  amendment.'  Matters  which  arose  previous 
to  the  filing  of  the  original  bill,  although  discovered 
by  the  complainant  afterwards,  should  be  introduced 
by  way  of  amendment,  provided  the  cause  was  in 
that  stage  in  which  an  amendment  was  allowable/ 

'  2  Barb.  Ch.  Pr.  69,  3  Paige,  164. 

•  Story  Eq.  PL  §§  332,  333. 1 

•  2  Barb.  Ch.  Pr.  60,  61. 

•  Id.  1  Paige,  201. 


8E0.  y.]  sttfpi;em£NTAL  cokplaint.  225 

But  if  the  cause  had  progressed  so  far  tliat  an  amend- 
ment could  not  be  made,  or  if  material  facts  had  oc- 
curred after  the  conmiencement  of  the  suit,  a  supple- 
mental biU  might  be  filed.  And  so  also  if  it  became 
necessary  to  bring  before  the  court  some  party  es- 
sential to  the  proceedings  who  had  been  omitted  to 
be  introduced  at  the  stage  of  the  cause  in  which  an 
amendment  could  be  made,  a  supplemental  biU  might 
be  filed  for  that  purpose/  Nothing  could  be  inserted 
in  an  original  bill,  by  way  of  amendment,  wliich  arose 
subsequent  to  the  coDMuencement  of  the  suit,  but  the 
same  must  be  stated  in  a  supplemental  bill.* 

These  rules  it  is^  presumed  are  still,  in  the  main, 
applicable  to  the  practice  under  the  Code,  in  cases 
where  a  supplemental  complaint  is  allowed.  The 
Code  provides  as  follows : — 

The  plaintiff  and  defendant  respectively,  may  be  allowed, 
on  motion,  to  make  a  supplemental  complaint,  answer,  or 
reply,  alleging  facts  material  to  the  case,  occurring  after 
the  former  complaint,  answer,  or  reply,  or  of  which  the 
party  was  ignorant  when  his  former  pleading  was  made.* 

It  has  been  held  under  the  Code  that  circum- 
stances happening  after  the  commencement  of  the 
action,  cannot  be  introduced  into  the  complaint  by 
amendment ;  such  matters  must  be  brought  before  the 
court  by  a  supplemental  complaint,  pursuant  to  sec- 


'  Story  Eq.  PI  §  268,  Welf.  Eq.  PI.  191,  2  Barb.  Ch.  Pr.  60. 
•  2  Barb.  Ch.  Pr.  63,  1  Paige,  200. 
•Am.Code,  §  177. 
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tion  177/    This  is  in  accordance  with  the  fonner  rule 
in  eqnity.' 

Under  the  liberal  system  of  amendments  allowed 
by  the  Code  it  is  presumed  that  almost  aU  other  mat- 
ters which  might  have  been  the  subject  of  a  supple- 
mental bill,  may  now  be  introduced  by  amendment.' 
The  court,  lyefore  or  after  judgment,  may  amend  the 
pleadings,  &c.,  by  adding  or  striking  out  the  name  of 
a  party,  or  correcting  a  mistake,  or  inserting  other 
allegations  material  to  the  case,  or  when  the  amend- 
ment does  not  change  substantially  the  claim  or  de- 
fence, by  conforming  the  pleading  or  proceeding  to 
the  facts  proved.  Parties  might  be  brought  in  by 
amendment  at  any  ^\m^ 'prior  to  a  decree  under  the 
Chancery  practice.*  But  by  the  Code  the  pleading 
may  now  be  amended,  even  after  judgment,  by  adding 
or  striking  out  the  name  of  a  party.  Matters  arising 
previous  to  the  commencement  of  the  action,  and  of 
which  the  party  was  ignorant,  may  be  introduced 
into  the  complaint,  by  amendment,  before  issue,  and 
the  examination  of  witnesses;  but,  it  seems,^after  that 
time,  should  be  brought  before  the  court  by  supple- 
mental complaint.*  A  supplemental  complaint  may 
also  bring  before  the  court  a  party  who  was  out  of 
the  jurisdiction  of  the  court,  when  the  original  bill 
was  filed,  and  who  ha«  since  returned,  in  cases  where 
it  cannot  be  done  by  amendment.*  Whether  or  not  in 
analogy  to  the  Chancery  practice,  a  supplemental  com- 


'  Horafager  v.  Horn&ger,  1  C.  R.,  N.  S.  180. 
'  Story,  Eq.  PI.  §  363,  and  cases  above  cited. 

*  See  §  173  Am.  Code,  also  post,  ohap.  iz.,  Amendments. 

*  3  Atk.  370.        •  2  Barb.  Ch.  Pr.  60.        *  Id.  3  Denio,  156. 
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plaint  will  be  allowed  under  the  Code  after  judgment 
for  the  purpose  of  enabling  the  court  to  give  direc- 
tioQS  not  prayed  in  the  original  complaint,  but  which 
the  result  of  the  proceedings  under  the  judgment  has 
rendered  proper,  or  whether  a  supplemental  com- 
plaint may  be  allowed  in  aid  of  a  judgment  of  the 
court,  query  ? 

In  case  of  deathi  marriage,  or  other  disability  of  a  party, 
the  court,  on  motion,  at  any  time  within  one  year  thereafter, 
or  afterwards,  on  a  aupplamental  complaint,  may  allow  the 
aotion  to  be  continued  by  or  against  his  representative,  or 
successor  in  interest.  In  case  of  any  other  transfer  of  in- 
terest, the  action  shall  be  continued  in  the  name  of  the  origi- 
nal party  ;  or  the  court  may  allow  the  person  to  whom  the 
transfer  is  made  to  be  substituted  in  the  aotion/ 

This  substitution  is  made  on  motion.  Under  the 
equity  practice,  if  the  interest  of  the  defendant  be- 
come vested  in  another,  the  defect  was  remedied  by 
a  supplemental  bill." 

A  supplemental  complaint  should  state  the  original 
complaint  and  the  proceedings  thereon ;  and  if  it  be 
occasioned  by  an  event  subsequent  to  the  original 
complaint,  it  should  state  that  event  and  the  conse- 
quent alteration  with  respect  to  the  parties,  and  should 
demand  relief  against  all^the  parties.  The  facts  stated 
should  be  material  to  the  matters  in  controversy ;  if 
they  are  not,  a  demurrer  will  lie  to  the  supplemental 
complaint ;"  or,  under  the  Code,  pei^iaps  the  defect 


*  Am.  Code,  §  121.  *  Story,  Eq.  PI.  §  342. 

•  Story,  Eq.  PI.  §  43. 
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would  be  reached  more  properly  by  motion  to  strike 
out,  or  set  aside  the  supplemental  complaint.  K  the 
original  complaint  is  wholly  defective,  and  there  is 
no  ground  for  proceeding  upon  it,  it  cannot  be  sus- 
tained by  filing  a  supplemental  complaint  founded 
upon  matters  which  have  subsequently  occurred. 
Yet,  if  the  original  complaint  was  sufficient  for  one 
kind  of  relief,  and  facts  afterwards  occur  which  en- 
title the  plaintiff  to  other  and  more  extensive  relief, 
he  may  obtain  it  by  setting  out  the  new  matter  in  a 
supplemental  complaint.*  Where  a  supplemental 
complaint  sets  up  new  facts  it  should  make  all  the 
original  defendants  parties.'  Otherwise,  where  it  is 
filed  merely  to  bring  in  parties.* 

A  supplemental  bill  could  not,  under  the  old  prac- 
tice, be  filed  without  a  previous  order  of  the  court, 
giving  permission.*  So,  too,  under  the  Code  the 
plaintiff  is  '^  allowed  on  motion^  onljy  to  make  a  sup- 
plemental complaint,  and  an  application  for  leave 
must  be  made  to  the  court. 


'  1  Paige,  168,  2  Barb.  Ch.  Pr.  67. 
'  9  Paige,  538. 

•  6  John.  Ch.  E.  460.  4  Id.  605.  *  2  Paige,  383, 

I 
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CHAPTER  V. 

OP  THE  ANSWER. 

The  only  pleading  on  the  part  of  the  defendant  is 
either  a  demurrer  or  an  answer.  It  must  be  served 
within  twenty  days  after  the  service  of  the  copy  of 
the  complaint/  The  nature  and  office  of  the  demur- 
rer under  the  Code  will  be  considered  in  a  subse- 
quent chapter.  In  the  present  chapter  we  shall  treat 
the  subject  of  the  answer  to  the  plaintiff's  complaint 
in  the  following  order : 

1.  Nature  and  use  of  the  answer. 

2.  General  and  specific  denial  of  the  plaintiff's  alle- 
gations. 

3.  The  statement  of  new  matter  in  the  answer. 

4.  Counter  claim,  nature  of,  and  when  and  how 
pleaded. 

5.  The  verification  to  the  answer. 

6.  Sham,  irrelevant,  and  frivolous  answers  and  de- 
fences. 

7.  The  supplemental  answer. 


'  Am.  Code,  §  143. 
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SECTION  I. 

GENERAL  NATURE  AND   USE   OF   AN  ANSWER. 

The  answer  to  the  plaintiff's  complaint^  which  the 
Code  allows,  is  at  once  a  substitute  for  the  plea 
to  the  declaration  at  law,  and  for  the  plea  and 
answer  to  a  bill  in  equity.  In  an  action  at  law  there 
were  pleas  to  the  jwria^Uon^^  pleas  in  abatement^  and 
pleas  in  bar.  These  pleas  were  pleaded  in  the  order 
in  which  they  are  here  mentioned,  and  which  was 
said  to  be  "  the  natural  order  of  pleading."  Where 
the  defendant  pleaded  in  ahatemeni  to  the  disability  of 
the  person  of  the  plaintiff  to  sue  or  the  defendant  to 
be  sued,  he  waived  his  plea  to  the  juriadiclion  of  the 
court ;  and  where  he  pleaded  in  ha/r  to  the  action  he 
could  not  afterward  plead  in  abatement^  unless  for 
new  matter  arising  after  the  commencement  of  the 
suit.* 

Pleas  in  abatement  were  to  some  defect  or  error 
which  merely  defeated  the  present  proceeding  and  did 
not  show  that  the  plaintiff  was  for  ever  concluded.* 
A  plea  in  abatement  was  required,  not  only  to  point 
out  specifically  the  error  or  defect,  but  also  to  show 


'  This  plea  was  seldom  or  nerer  used  in  practice. 

*  1  Chit.  PI.  440,  441.    2  Cow.  R.  417. 

•  1  Chit.  PL  446. 


..      K 
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the  plaintiff  how  snch  defect  might  be  corrected,  and 
fiimish  him  with  materials  for  avoiding  the  same 
mistake  in  another  suit  in  regard  to  the  same  cause 
of  action ;  or,  in  technical  language,  it  m/uet  give  tTie 
plaintiff  a  better  writ.^ 

A  plea  in  bar  went  to  the  merits  of  the  case  and 
denied  that  the  plaintiff  had  any  cause  of  action ; 
or,  admitting  that  he  once  had,  insisted  that  it  had 
been  determined  by  some  subsequent  matter,*  Such 
defences  as  heretofore  were  to  be  set  up  by  plea  to 
the  jurisdiction,  or  by  plea  in  abatement,  are  now, 
like  the  plea  in  bar,  to  be  taken  by  answer  where 
the  objection  does  not  appear  on  the  £ace  of  the  com- 
plaint.* 

It  seems,  however,  from  a  late  decision  made  at  a 

•%  General  Term  in  the  fifth  district,^  that  a  distinction 
is  still  recognized  between  an  answer  which  goes 
merely  in  abatement,  and  one  which  is  in  bar  o.f  the 
action.  An  objection  in  the  nature  of  a  plea  m 
abatement,  if  not  taken  in  the  first  instance  by 
answer,  is  waived  by  an  answer  upon  the  merits ;  nor 
can  such  an  objection  by  the  defendant  be  inserted 
in  a  general  answer,  in  bar  of  the  action.  It  was  so 
held  in  the  case  last  cited,  where  the  answer,  after 

.  setting  up  several , matters  in  bar,  alleged  a  prior 
action  pending  for  the  same  demand.  It  was  said,  in 
such  case,  that  if  issue  be  taken  upon  the  facts  al- 
leged in  abatement,  as  well  as  those  in  bar,  and  a 
general  verdict  be  rendered  against  the  plaintiff  it 

*  1  Chit  PL  446.  *  Id.  469. 

*  Am.  Code,  §  147. 

*  Gftrdinev  aodbftfaers  v.  Clark,  6  How.  Pr.  R.  449. 
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will  be  final,  althongh,  in  truth,  the  verdict  may  be 
founded  upon  matters  not  affecting  the  merit.*  A 
distinction  was  held  to  exist  'between  "  defences,'' 
mentioned  in  section  150,  and  "  objections,"  or  dila- 
tory exceptions  mentioned  in  sections  147  and  148. 
Such  dilatory  exceptions,  or  matters  in  abatement,  as 
defect  of  parties,  another  action  pending,  plaintiff's 
want  of  legal  capacity  to  sue,  and  the  improper  join- 
der of  actions,  should  always  be  taken  before  a  gen- 
eral defence  in  bar  or  answer  on  the  merits.  If  the 
.  case  above  cited  is  to  be  regarded  as  authority  upon 
the  point  in  question,  (and  there  seems  no  good  rea- 
son for  doubting  it,)  it  would  follow  that  such  an 
answer  would  be  defective  on  demurrer,  or,  at  all 
events,  that  a  motion  would  be  entertained  to  strike 
out  the  matter  in  abatement  as  irrelevant,  or  com- 
pel the  defendant  to  elect  by  which  answer  he  would 
abide. 

Allusion  has  already  been  made  to  the  use  of  the 
plea  in  equity.'  The  answer,  however,  was  the  most 
usual  method  of  defence  to  a  bill  in  Chancery.  It 
served  a  double  purpose :  firet^  that  of  answering  the 
complainant's  case  as  made  by  his  bill ;  and  second^ 
that  of  stating  to  the  court  the  nature  of  the  defence 
upon  which  the  defendant  meant  to  rely.  This  is 
precisely  the  object  of  the  answer  under  the  Code. 
The  defendant  in  the  first  place  is  called  upon  to 
deny,  generally  or  specifically,  each  rnaterial  allega- 
tion of  the  complaint  which  he  intends  to  controvert.' 
He,  however,  need  not,  as  under  the  equity  practice. 


'  Ourdiner  aad  others  v.  Clark,  6  How.  Pr.  B.  449. 

•  Ante  pages  84,  35.  *  Am.  Code,  149. 
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wheti  lie  mbmitft  to  amrw^er,  nxysvmt  fully/  that  is, 
answer  tke  whole  of  the  statements  saA  charges  oon- 
tained  in  the  comptaintb  But  tke  effect  of  not  aaar 
swering  abd  denying  an^r  tnaterial  allegation  in  the 
Gomplaint  is  ]ti*6ci|iely  the  same  as  though  it  were 
admitted  to  be  traa*  He  may,  however,  without 
prejudice  to  his  ease,  oikut  to  answer  matters  not  well 
pleaded,  as  matter  inimalieiiai  to  the  issue,  inferences 
of  laW;  f&o,*  aad  such  also  was  the  rule  in  equity/ 

The  second  olgect  of  the  Answer  in  Chancery,  as  of 
the  answer  under  the  Code,  was  to  state  the  facts 
upon  which  the  defendant  intended  to  rely  in  his 
defence ;  or  in  the  language  of  the  Code,  ^^  new  mat- 
ter constituting  a  defence  br  counterclaim.^  A  com* 
plainant  had  always  a  right  to  be  apprised  of  the 
nature  of  the  defence  which  the  defendaait  intended 
to  set  up;  the  defandant  was  therefore  bound  to 
appiise  him  of  the  case  or  ^  new  matter,'^  on  which 
he  reUed  in  his  defence,  in  a  clear  aaid  unambiguous 
manner — aad  he  could  not  avail  himself  of  any  matter 
of  defence  not  stated  in  his  answer/ 

In  actions  at  law  it  was  not  necessary  in  all  cases 
to  set  up  affirmatively  special  matter,  or  to  apprise 
the  plaintiff  spedfioally  of  the  preckie  nature  of  the 
defence.  The  plea  of  the  general  ieeue  denied  the 
whole  of  the  facts  alleged  in  the  declaration.  A 
special  plea  waa  aeceasarjr  in  Betting  up  nev.  matter 
not  appwreni  upon  tke  face  of  the  declaration!!    But 


*  3  Paige,606,  7ii507. 

*  Am.  Code,  §  168,  and  see  post,  cbap.  Tiii.  see.  3. 

•  Post,  pages  244, 245.  *  1  Barb.  Ch.  Pr.  183. 

•  Am.  Code,  §  149,  •  1  Barb.  Ch.  Pr.  137. 
'  Chit.  PL  472. 
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under  the  general  issue  in  an  action  of  ansumpsit  of 
of  debt  on  simple  oontract,  not  under  seal,  tiie  de- 
fmdant  was  at  liberty  to  give  almost  every  matter 
in  eyidence,  on  the  ground,  as  was  said,  that  as  the 
action  was  founded  on  contract,  and  the  vnffwry  was 
the  rumperformemce  of  it,  eyid^oce  which  disaffirms 
the  coniirming  ciildgaidon  of  the  contract  at  the  time 
when  the  action  waa  commenced^  goes  to  the  gist  of 
the  action/  Thus,  infancy,  lunacy^  duress,  want  or 
illegality  of  consideration,  &c.,  might  in  such  actions 
be  given  in  evidence  unda*  the  general  issue ;  also, 
such  defences  as  admitted  that  there  was  a  sufficient 
contract  made,  but  that  before  action  brought,  it  was 
discharged,  released,  or  performed ;  also  those  which 
admitted  that  there  was  once  a  cause  of  action,  but 
avoided  it  by  subsequent  matter,  as  accord  and 
satisfaction — the  plaintiff  an  insolvent  debtor,  &c. 
But  a  special  plea,  or  notice  with  the  general  issue, 
was  necessary  in  setting  up  the  defence  of  alien 
enemy,  tender,  former  recovery,  or  judgment,  for 
plaintiff  or  defendant  on  the  same  matter,'  set  oS^ 
and  the  statute  of  limitations.' 

In  actions  of  covenant  and  debt,  on  contracts  under 
seal,  the  rule  was  more  strict,  and  many  of  the  de- 
fences, above  mentioned,  were  required  to  be  specially 
pleaded. 

There  can  be  very  little  doubt  that  it  was  the  in- 


*  1  Caiit.  PL  472.  •  12  Jobn.  455, 

'  1  Chit.  PI  292,  2  Cow.  Treat  690,  692.  But  in  an  aotion  of 
trover  or  asQuippsit,  former  reooveiy  WM  held  admiasible  under 
the  general  issue.    6  Hill.  114. 


SEa  I.]  KATUBB  AKD  USE  OF.  285 

tention  of  thd  Code  to  abolisli  the  practice  of  permit- 
tiBg  special  defences  to  be  set  up  under  a  general 
denial,  as,  for  example,  accord  and  satisfaction,  or  a 
release,  or  other  matter  going  to  sho^  a  discharge  of 
the  contract/  Indeed,  it  is  said  the  general  issue 
itself  is  abolished,  and  that  every  matter  of  defence 
mnst  be  specially  alleged.'  It  was  manifestly  the  in- 
tention of  the  Commissioners  to  adopt  the  equity 
rule,  and  to  require  the  defendant  to  state  the  specific 
grounds  of  his  defence,  or  discharge.  They  propose, 
they  say,  ^'  that  the  plaintiff  shall  state  his  case  ac- 
cording to  the  facts;  and  that  iks  defendcmt  ahcM^ 
iy  his  cmewer^  point  out  his  defence  disti/nctl/yP*  Ac- 
cordingly, the  provision  of  the  Code  is,  that  the 
answer  Trmst  contain,  in  addition  to  a  denial  of  each 
material  allegation  controverted  by  the  defendant,  "  a 
stcUemeni  of  (my  new  matter  oonstibu4mg  a  defence  or 
mwrUer-daim^  &c.* 

It  was  held,  however,  in  a  late  case,  in  the  Court  of 
Appeals,*  that  in  an  action  on  a  promissory  note,  an 
answer  averring  payment  was  not  averring  new 
rruUter,  which  it  wL  necessary  to  conlrovert,  for  it 
was  merely  takmff  issue  on  a  material  averment  in 
the  complaint.  Thus,  the  possession  of  the  note  by 
the  plaintiff^  was  prvmh  facie  evidence  that  it  was 
not  paid,  and  an  averment  of  payment  was  held^ 


'  See  6  How.  tt.  E.  298,  1  0.  R.,  N.  S.  248,  note. 

*  Fay  V.  Grimsteed,  10  Barb.  S.  C.  R.    But  the  late  amend* 
ments  have  restored  the  general  denial.    See  next  section. 

*  Report  of  Com.  p.  141. 

^  Am.  Code,  §  149.    See  post,  next  section. 

*  Giesson  v.  Giesson,  1  C.  R.,  N.  S.  414. 
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mere  matter  in  denial  of  a  material  all^alion  in  the 
complaint.*  A  plea  of  payment,  howeyer,  it  is  to  be 
observed,  like  a  plea  of  release,  <»r  performance,  ad^ 
mits  ^uU  a  ^r^icient  CMtrtwt  waa  made^  hU  woaids  U 
hy  muhaeqwfKt  moMer.  Independent,  therefore,  of  the 
above  decision,  and  as  an  original  question,  it  might 
well  have  been  supposed  tibat  such  an  answer  was 
new  matter,  which  the  Code  required  to  be  pleaded, 
and  which  could  not  be  given  in  evidence  if  not  dk- 
tincily  stated  in  the  answer.  It  has  been  held  in  the 
Supreme  CSourt,  at  General  Term,^  that  a  defendant 
unda:  the  Code,  could  not  give  evidence!  of  a  matta: 
of  defence  not  set  up  in  his  answw.  And  in  Pattison 
*o.  Taylor '  it  was  held  in  substance  that  facts  from 

edhiould  be  pleaded  as  ^panfmeni  under  the  Code. 

There  are,  doubtless,  some  matta^s  of  defence,  which 
it  is  not  necessary  to  set  out  specially  in  the  answer, 
as  matters  which  go  to  the  essence  of  the  contract, 
and  show  tibat  no  sufficient  contract  was  in  fact  ever 


*  NoTB. — A  plea  of  jHiyiiefi/  <w  ftrfcrtMmu  could  not  be  given 
ia  evidence  under  the  general  issua  in  an  action  on  a  contract  under 
seal.  1  Chil.  PI.  426.  And  querf/j  whether,  under  thia  decision  of 
the  Court  of  Appeals,  a  general  denial  of  the  facts  in  a  complaint,  on 
a  sealed  instrument  without  setting  up  the  defence  of  payment,  would 
authorize  the  defendant  to  introduce  evidence  of  payment. 

*  Diefendorjff  v.  Gage,  7  Barb.  S.  C  R.  21,  per  Gridley,  J. 

*  Id.  260,  per  Hand,  J.,  at  Special  Term.  The  principle,  in 
this  case,  of  pleading  a  legal  conclusion  such  as  payment,  instead  of 
the  facts,  has  been,  as  in  the  case  of  DoUner  v.  Gibson,  very  seri- 
ously questioned  ;  and,  it  is  doubtful,  whether  on  principle  or  autho- 
rity, the  case  can  be  sustained. 
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made,  and  all  snoli  matters  as  go  to  d]iq>roye  any 
material  allegation  in  the  complaint.  Thns,  in- 
sofficienoy  or  illegality  of  consideration  need  not 
in  general  be  alleged  in  the  answer;  because  the  com* 
plaint  on  a  contract  anst  skow  on  its  teice  a  cause 
of  action  on  sufficient  consideration,  wluck  mnst  be 
proved."  A  general  denial  of  the  complaint,  or  a 
specific  denial  of  the  consideration,  is  snffici^it  to  put 
the  plaintiff  npon  his  proof.* 

It  may  well  be  doubted,  however,  whether  all  maf^ 
tere  which  go  to  show  that  no  sufficient  conti*aet  was 
ever  made,'  can  be  admitted  in  evidence  xmder  the 
general  denial  allowed  by  the  Code.  Thus,  infSancy, 
lunacy,  or  coverture,  at  the  time  of  the  contract, 
might  be  admitted  under  the  general  issue  by  the  old 
mode  of  pleading.  It  has,  however,  been  held  in  a 
late  case  at  the  Special  Term,'  that  this  cannot  now  be 
done ;  and  that  a  ^  general  traverse,  under  the  Code, 
authorizes  the  introduction  of  no  evidence  on  the 
part  of  a  defendant^  exoept  9uch  aa  tends  di/reoth/  to 
disprove  some  fact  dUeged  in  the  (xmpUiiniT^  I  do 
not  understand  that  the  case  of  Giesson  v.  Giesson  in 
the  Court  of  Appeals,  cited  siq>ra,^  conflicts  with 


*  Note. — ^But  qaeiy,  where  the  kw  mji&sa  conrideration,  and  it 
ifl  neither  neoessary  in  the  first  instance  to  aver  nor  prove  one,  as 
on  a  ^romiswij  note,  whether  the  want  or  illegality  of  considera- 
tion, should  not  properly  be  set  up  in  the  answer,  if  the  defendant 
intends  to  rely  on  it  in  his  defence.  On  a  sealed  instnunent,  it  is 
required  to  be  done  by  statute.    2,  R.  8.  (3d  ed.,)  p«  504,  §§  9S,  97. 

'  Ante,  pages  137,  138. 

*  Benedict  v.  Seymoor,  6  How.  Pr.  B.  303,  per  Selobt,  J. 
'  See  also  1  C.  R.,  N.  S.  363.  ^  Ante,  page  936. 
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rale,  which  is  certainly  a  safe  and  practical  one  in  its 
application.  That  case,  according  to  the  report,  de- 
cides merely  that  an  averment  of  payment  is  not  new 
matter  J  so  as  to  require  a  reply ;  but  that  it  is  in 
substance  taking  an  issue  upon  a  material  allegation 
(non-payment)  expressed  or  implied  in  the  com- 
plaint/ The  plaintiff  alleges  negatively  that  the 
note  is  not  paid,  the  defendant  affirmatively  avers 
that  it  is:  Hence  an  issue  is  formed.  The  court, 
however,  does  not  say  that  where  a  party  brings  his 
siiit  on  a  pronwssory  note,  which  he  may  do  simply 
by  giving  a  copy  of  it,  and  claiming  so  much  to  be 
due  thereon,*  that  the  defendant  may  interpose  a 
general  denial,  and  under  it  introduce  evidence  of  in- 
fancy, accord  and  satisfaction^  release,  payment,  or 
other  discharge,  without  apprising  the  plaintiff  of  the 
nature  of  the  defence  on  which  he  relies.' 

The  question  whether  it  is  admissible  to  set  forth 
specially  any  defence  which  moT/  be  given  in  issue, 
under  a  general  traverse,  was  also  very  ably  discussed 
by  Justice  Selden  in  Benedict  v.  Seymour  ;*  and  the 
conclusion  arrived  at  that  every  special  defence  which 
consiete  of  matter  govng  to  disprove  amj  material  oMe- 
goMon  vn  the  complai/nt^  is  defecbvce^  and  must  be 
stricken  out  on  motion.*    We  dose  this  section  with 


^  Tliis  is  an  example  of  an  affirmoHve  traverse  to  a  negaiiye  alle- 
gation. 

'  Am.  Code,  §  162. 

'  And  see  post,  section  3  of  this  chapter. 

*  6  How.  Pr.  R.  298. 

*  See  on  this  subject  post,  sec.  8  of  this  chapter,  entitled,  Wha  t 
matter  ma/y  be  pleaded. 
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tibe  following  brief  extract  from  the  same  opinion, 
which  expresses  substantially  the  views  we  have  here 
adopted,  and  states  very  concisely  and  clearly  what, 
it  is  believed,  is  the  true  intent  of  the  Code  in  its 
provision  on  this  subject : 

"  Defences  are  divisible  into  two  classes. 

1.  Those  which  deny  some  material  allegation  on  the 
part  of  the  plaintiff 

2.  Those  which  confess  and  avoid  those  allegations. 
There  can  be  no  good  defence  which  does  not  be- 
long to  the  one  or  the  other  of  these  classes.  The 
Code,  following  the  order  of  nature,  has  provided  for 
both  classes  in  sbction  149.  By  the  common  law 
these  two  kinds  of  defences  had  become  more  or  less 
entangled  and  confased ;  the  Code  keeps  tbem  dis- 
tinct I  have  already  remarked  that'  no  defence 
which  does  not  controvert  any  material  allegation  of 
the  complaint,  can  be  given  in  evidence  under  a  gene- 
ral or  special  traverse.  Every  such  defence,  there- 
fore, must  be  pleaded  specially.^ 

The  learned  justice  in  a  previous  part  of  this  opin- 
ion observes,  that  his  remarks  are  not  intended  to 
have  any  bearing  upon  an  action  which  is  equitable  in 
its  nature.  It  is  submitted,  however,  that  the  above 
observations,  and  the  conclusions  arrived  at,  are  equal- 
ly applicable  to  every  class  of  action,  whether  equitor 
Ue  or  legal 


B40  IHE  AraWSB.  [(SB.  V* 


SEorroN  n. 

QENXBAL  AND  SFBOUnC  DENIAL. 

Tffift  Code,  as  amended  by  the  Legislature  of  1852, 
provides  that  the  answer  must  contain : — 

^^  let.  A  general  or  specific  denial  of  each  material  alle* 
gation  of  the  complaint  coutroverted  by  the  defendant,  or  of 
any  knowledge  or  information  thereof  Bnfficient  to  form  a 
belief.^ 

The  ori^al  Code  was  as  follows;---^ 

^  Ist.  In  respect  to  each  allegation  of  the  complaint  con- 
troYorted  by  the  defendant  a  specific  denial  thereof,  or  of 
any  knowledge  thereof  sufficient  to  fbrm  a  belief.* 

The  amendment  of  1849  inserted  the  words 
"  general  or^  so  as  to  read  "  a  general  or  specific 
denial.''  The  amendment  of  1851  left  out  the  words 
**  general  or;''*  and  the  amendment  of  1862  restored 
them  again. 

It  wiQ  be  unnecessary,  therefore,  in  this  place  to 
consider  the  question  whether  a  general  denial  was 

*  Note. — The  amendment  of  1851  made  this  elanee  of  the  sec- 
tion read  as  follows : — ^*  A  speoifio  denial  of  each  material  allega- 
tion of  the  oomplaint  controyerted  by  the  defendant  aooordiDg  to  bis 
knowledge^  information,  or  belief,  or  of  any  knowledge  or  informa- 
tion thereof  snffioient  to  form  a  belief.** 


proper  under  the  Code  in  any  case,  or  to  notice  the 
decisiom  tiiereaa.  It  »  no^ir  allowed  expressly  by 
enactment ;  and  the  question,  if  of  any  importancei 
can  only  be  so  in  reference  to  cases  occurring  before 
the  late  amendment 

General  denials — ^In  favor  of  the  section,  as  it  stood 
requiring  the  denial  to  be  specific^  it  was  m*ged,  that 
if  a  general  denial  was  allowed,  it  would  defeat  the 
whole  policy  of  the  Code  in  respect  to  narrowing 
down  the  issue  in  pleadings.  It  was  said,  that  al- 
though  the  complaint  was  sworn  to  and  substanially 
true,  yet  if  it  contained  one,  even  the  slightest,  mis- 
statement, a  defendant  might  dmy  i%aa  a  whde.  A 
moment's  examination,  however,  will  be  sufficient  to 
demonstrate  that  this  is  not  so.  The  answer  is  re- 
quired to  contain  a  ^^  general  or  specific  denial  of 
each  material  aUegation,"  <&c  An  answer  that  ^^  the 
defendant  denies  the  plaintiff's  complaint,"  or  '^  denies 
the  allegations  contained  in  the  plaintiff's  complaint 
in  manner  and  form  as  set  forth  therein,"  would  be 
manifestly  insufficiant,  and  might  be  taken  advantage 
of  by  demurrer.*  Effect  must  be  given  to  the  words 
^  each  material  aUegation."  And  if  the  general  denial 
or  traverse  is  ined,  it  should  be  strictly  in  the  form, 
"  each  allegation,*'?  or  "  each  and  every  allegation  set 
forth  in  the  plaintiff's  complaint "  This  will  prevent 
the  abuse  of  this  general  form  of  traverse,  in  cases 
where  the  plaintiff  verifies  his  complaint  for  the  pur- 
pose of  narrowing  down  the  issue  by  obtaining  from 
the  other  side  an  admission  of  those  material  facte 
about  which  there  can  be  no  dispute.    A  denial  of 

*  See  post,  ohitp.  YiL  leo.  d. 
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^^  eacli  allegation/'  is  in  tenns  distribtttive ;  and  if  a 
single  allegation  in  the  complaint  be  true,  the  defend- 
ant will  not  be  able  to  nse  this  general  form  of 
traverse. 

Under  the  ancient  course  of  pleading  in  actions  at 
law  there  were  three  descriptions  of  pleas  in  bar : 
1st.  The  general  issue. 
2d.  A  denial  of  a  particular  allegation  in  the  dedar 

ration. 
8d.  A  special  plea  of  new  matter  not  apparent  upon 

the  face  of  the  declaration/ 

The  first  two  of  these  descriptions  of  pleas  are  in- 
cluded in  that  clause  of  the  Code  now  under  conside- 
ration. The  general  traverse  referred  to  is  in  many 
respects  equivalent  to  the  general  iaeue. 

Specific  denial. — This  form  of  denial  answers  m 
some  respects  to  the  ccmmon  and  epecud  tra/oerse^ 
Thus,  under  the  old  pleadings,  a  party  might  deny 
any  rnMerial  and  ieeudbh  allegation  in  his  opponent's 
pleading,  and  this  although  the  matter  was  stated 
with  more  preciseness  and  particularity  than  was 
necessary.*  So,  whatever  was  necessarily  understood^ 
intended,  or  implied^  from  the  plea,  was  traversable 
as  much  aa  if  it  were  expressly  alleged.*    But  matter 


*  1  Chit  PI.  4*2. 

'  See  Steph.  PI.  153  to  178.  The  common  irater^  was  mahdy 
in  nse.  It  was  a  denial  by  way  of  express  contradicdon,  in  terms 
of  the  allegation  controTerted.  It  was  nsnally  in  the  negative  form, 
as  that  "  tht  deftfndant  never  wa$  indebledy^^  &c.  If,  howeyer,  the 
allegation  traversed  was  negative,  as  in  the  plea  of  the  statate  of 
limitations,  the  traverse  was  affirmative. 

'  20  John.  406.  1  Chit.  PL  610. 

*  Id.  2  Saond.  40.  66  East,  411. 1  Ld.  Baymd.39. 
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not  necessarily  implied  was  not  traversable;*  nor 
conld  mere  matter  of  aggravation,  or  mere  induce- 
ment, or  explanatory  matter,  not  in  itself  essential  to 
the  substance  of  the  case,  be  traversed ;'  nor  immar 
terial  matter,  nor  a  mere  matter  or  conclusion  of 
law/ 

These  rules  are  still  generally  applicable  under  the 
Code.  A  specific  denial  may  be  made  to  any  one 
material  issuable  allegation  in  the  complaint,  as  in  an 
action  on  contract^  setting  forth  a  consideration,  the 
defendant  may  simply  deny,  if  he  please,  and  take 
issue  upon  the  fact  of  the  consideration ;  or  the  fact 
of  the  breach  of  the  contract.  He  should,  however, 
be  careM  m  traversing  one  of  several  facts  that  he 
denies  the  one  "  most  open  to  objection,  for  he  admits 
those  not  expressly  denied."*  And  by  the  Code  every 
material  allegation,  not  controverted,  is,  for  the  pur- 
poses of  the  action,  taken  as  true.* 

The  specific  denial  of  one  material  issuable  fact 
reduces  the  question  in  controversy  to  a  single  point, 
which,  as  it  is  found  in  favor  of  one  party  or  the  other, 
is  decisive  of  the  action,  or  of  the  plaintiff's  right  to 
recover  to  the  extent  of  the  particular  relief  demand- 
ed* So,  too,  under  the  Code,  a  matter  necessarily 
i/mpliedmiAiQ  pleading  may  be  specifically  denied,  and 
an  issue  raised  thereon.  In  the  case  of  Lord  v. 
Chesborough,*  the  complaint  was  on  a  promissory 
note  transferred  to  the  plaintiff,  and  did  not  set  out 

'  Saund.  312.  *  Steph.  PL  284, 385. 

'  1  Saund.  23,  Note  5, 1  Chit.  Pk  611.  ^  12  Peton,  385. 

*  Am.  Code,  sec.  168. 

'  1  0.  B.,  N.  8. 328.  4  Sand.  696. 
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tha  fact  of  tlie  triuQS&r  and  delivery  to  the  plaintiff 
The  defendaatg,  however,  travereed  that  fact,  and  the 
court  held  it  waa  eompeteat  for  tiiem  to  do  sa* 
Where  the  allegatiok  is  that  ^^  A.  is  seised,"  &c^  it 
implies  that  he  is  mIs  seized,  and  the  defendant  maj 
specially  deny  that  he  is  seized  dl/me^  So,  too,  in  a 
partition  salt,  though  the  peison  applying  for  the 
partition  mnst  be  in  the  actual,  or  coostructiye  peek 
session  of  an  undivided  share;*  yet^  where  a  hill 
merely  alleges  that  the  plaintiff  is  aeiMd^  possession 
is  presumed  or  implied  ;^  and  the  defendant  may  tra- 
verse the  fact  of  possession,  and  if  he  prove  that  the 
plaintiff  is  not  in  the  actual  or  eonstructive  posses- 
aion,  or  that  the  possession  is  hd^d  adversely,*  the 
complaint  must  be  dismissed* 

The  rule  that  an  immaterial  allegation  E^uld  not 
be  traversed  or  denied,  is  also  applicable  to  the  Code, 
and  that,  too,  from  the  very  language  of  the  section 
under  consideration.  So,  too,  that  a  m^e  inference 
or  conclusian  of  law,  is  not  the  sulgect  of  a  specific 
denial/  Nor  is  the  prayer  of  the  complaint  traversr 
able  inasmuch  as  it  does  not  require  a  reply,  and  no 
issue  can  be  taken  on  it»'  ' 

It  was,  however,  said  in  a  late  case,'  that  althou^ 
the  answer  should  properly  d^y  material  all^ar 


'  See  also  Walrod  v.  Bennett,  6  Barb.  S.  C.  B.  145,  and  Giesson 
V.  Giesson,  1  C.  R.,  N.  S.  414, 

'  Salk.  629.  *  2  Barb.  Oh.  R.  398. 

*  3  Paige,  242.  *  9  Cow,  530. 

*  9, Barb.  8. 0.  R.  297  ;  5  How.  Pr.  R.  14. 
'  6  How.  Pr.  R.  476. 

*  King  V.  Utioa  Lui.  Co. ;  6  Hovr.  Pr«  K.  48(^>pcur  Haud,  J. 
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tioos  only,  yet,  if  the  opposite  pleading  set  up  an 
immaterial  alkgmtion  in  a  trarersable  form,  there  is 
no  rule  of  pleadiag  whieh  can  prevent  the  other  party 
from  denyii^  its  troth,  or  wMoh  requires  the  court  to 
strike  out  that  deniaL  The  party  making  an  im- 
material allegatifMi,  should  not  complam,  if  issue  is 
taken  upon  it.  If  such  issues,  hoirever,  encxmiber 
the  record,  or  are  ealcalated  to  embarrass  the  trial,  the 
court  would  no  doubt  strike  them  out  amd  reform  the 
pleading  on  motion  of  either  party,  or  on  its  own 
motion  at  the  trial. 

It  is  to  be  obserred  further,  that  the  plaintiff  may 
traverse  or  deny  as  many  material  allegations  in  the 
complaint  as  he  pleases,  that  is  as  many  as  he  desires 
to  controvert,  and  lM>ve  the  rest  unanswered,*  the  neg- 
lect to  answer  being  in  eifeet  an  admission  of  such 
allegations.  But  the  omission  to  answer  an  im- 
material matter  or  a  conclufison  of  law,  or  anything 
not  properly  in  the  complaint,  is  not  an  admission 
thereof,  and  cannot  prejudice  l^e  defendant  on  the 
trial' 

DerdcH  tm  mfarmaiion  mid  hdief. — The  amendment 
to  the  Code  of  1849,  permitted  a  defendant  to  deny 
each  allegation  of  the  complaint  ^ aoGordmg  to  Mem- 
formaiian  amd  hdief^  or  of  amy  hnowledge  thereof 
euffideM  to  form  a  heUef;  and  the  amendment  of 
1851,  "  according  to  his  knowledge,  information,  or 
belief^  or  of  any  knowledge  or  information  thereof 
sufficient  to  form  a  belief." 

Under  the  Code  of  1849,  it  was  held  that  an 
answer,  verified^  denying  aa  allegatioB,  on  beUefqulyj 


'  3  0.  R.  170 ;  4  How.  Tt.  B.  155.        '  6  How.  Pr.  R:  485. 
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was  Buffioient/  In  the  K  T.  Commbn  Pleas,  it  was 
said  that  an  anst^iery  alleging  that  '^  the  defendant  is 
ignorant  of  whether/'  <fea,  was  insufficient.'  The 
amendment  of  1852  seems  to  hare  brought  back  the 
practice,  in  this  respect,  substantially  to  what  it  was 
under  the  original  Code  and  the  former  equity  system/ 
If  the  &ct  charged  is  within  the  defendant's  personal 
knowledge,  he  must  answer  positively,  and  not  to  his 
remembrance  or  belief  '*  and  as  to  facts  not  within 
his  personal  knowledge,  he  must  deny  any  knowledge 
thereof  sufficient  to  form  a  belief.* 

A  denial  to  the  effect  that  the  defendant  is  ignor- 
ant of  the  facts  contained  in  the  answer,  and  has  not 
sufficient  knowledge  thereof  to  form  a  belief,  was  held 
sufficient  at  General  Term  in  the  4th  District,  in 
Doremus  v.  Lewis,"  overruling  the  decision  on  the 
same  point  at  Special  Term.  It  was  considered  not 
necessary  in  addition,  to  "  controvert"  specifically 
the  allegations.  This  principle,  held  with  respect  to 
the  reply,  is  equally  applicable  to  the  answer.  But  a 
fact  which  is  presumptively  within  the  knowledge  of 
the  defendant,  must  be  denied  positively,  and  not  on 
information  sufficient  to  form  a  belief,  as  in  Richard- 
son V.  Wilton,^  where  such  an  answer  was  struck  out 
as  sham  and  frivolous  in  an  action  of  assault,  charging 
the  defendant  with  a  particular  assault.*  An  answer 
that  the  defendant  has  no  knowledge  or  information 
of  certain  facts,  except  from  documents  which  are  not 
made  part  of  the  answer,  and  the  substance  of  which 

*  4  How.  Pr.  R.  165,  per  Parker  J.  •  8  0.  R.  162. 

*  The  kagfuge  u,  ''  of  any  knowledge  or  information  thereof 
sufficient  to  form  a  bdiefj"* 

'  6  How.  Pr.  R.  355.  *  1  Jolin.  Gh.  E.  108. 

'  8  Barb.  S-  C.  R.  124.  '4  Sand.  708. 

*  See  also  1  C.  R.,  N.  S.  §  204.    Id.  225. 
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is  not  set  forth,  is  insufficient/  The  defendant  must 
answer  as  to  his  information,  and  is  not  excused 
therefrom  by  alleging  that  he  has  no  knowledge  ex- 
cept what  is  derived  from  the  allegations  of  the  bill/ 
And  in  a  late  case  in  equity,  it  was  held  that  an 
answer  of  the  defendant  that  he  does  not  know,  or 
believe  the  fact  charged,  id  insufficient  He  must 
answer  as  to  his  information/  Where  the  defendant 
Itas  no  knowledge  or  information  as  to  any  of  the 
&ets  charged  in  the  complaint,  or  no  knowledge  or 
information  sufficient  to  form  a  belief  he  may  so  state 
generally  without  answering  each  allegation  sepa- 
rately,  and  put  the  whole  matter  in  issue  by  the  gene- 
ral traverse/  And  so  also,  if  he  desires  to  take  issue 
upon  any  one  or  more  material  allegations  in  the 
complaint,  leaving  the  residue  unanswered ;  it  may 
be  done  under  the  allegation  that  he  has  not  ^^hnatv- 
ledge  or  mformbitiori  tTiereof  mffioierU  to  form  a  b^def^ 
If  not  in  this  form,  the  denial  must  be  poeitwe^  in 
order  to  put  the  allegation  in  issue/ 

An  answer  denying  that  the  defendant  has  ^^  suffi- 
cient knowledge  or  information  to  form  a  belief  as  to 
whether  the  plaintiff  is  now  the  lawful  owner  and 
holder"  of  a  promissory  note,  as  was  alleged  in  the 
complaint,  fori  an  issue  whii.  requires  the  plaintiff 
to  prove  his  owneiship  of  the  note  on  the  trial,  and 
such  an  allegation  cannot  be  stricken  out  as  frivolous/ 

* 

'  3  Paige  186.        *  Tradesman's  Bank  v.  Hyatt,  2  Edw.  195. 

*  Robinson  v.  Woodgate,  3  Edw.  422.  ^  3  Paige,  210. 
/  Am.  Code  1852,  §  149,  5  How.  Pr.  R.  »21.  6  Id.  S21,  889. 
•Id. 

*  Temple  v.  Murray  and  Ely,  6  How.  Pr.  lU  929,  per  Crippbet,  J. 
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An  answer  in  this  form  raises  an  issue,  in  wMch  the 
plaintiff  holds  the  affirmatfre,  and  whieh  gives  the 
defendant  on  tli6  trial  all  the  benefit  of  introducing 
proof  which  he  would  have  on  a  positive  denial,*  and 
this,  too,  whether  the  answer  is  verified  or  not.* 

An  allegation  in  an  answet  that  the  facts  are  true 
as  this  defendant  has  been  informed  and  believes,  ^^  is 
equivalent  to  an  averment  on  mformoMcn  amd  hMefl^ 

DenicA  geMrcUhf. — ^It  is  not  always  sufficient  to 
answer  the  charges  literally,  but  the  substance  should 
be  traversed,  or  confessed  and  avoided  positively  and 
with  certainty/  As  a  general  rule,  where  the  charge 
in  the  complaint  embraces  several  particulars,  the 
answer  should  be  in  the  disjunctive,  denying  each 
particular,  or 'admitting  some  and  denying  others, 
according  to  the  fact/  So  held  under  the  Code, 
where  in  a*  complaint  it  was  alleged  that  the  defend- 

*  Note. — The  contrary  is  stated  by  Mr.  Monell  in  the  first 
edition  of  his  ^'  Practice."  The  defendant  on  such  an  aUegittion, 
he  says,  leaves  die  case  with  ^e  piaintii^  and  is  estopped  from  ex- 
amining witnesses  to  disprove  it  He  must  not  only  aver  that  he 
has  not  ^'  sufficient  knowledge,"  &c.,  bat  most  accompany  sack 
averment  with  a  denialy  in  order  to  introduce  evidence  to  disprove 
the  allegation. — Monell  Pr.  146,  7.  This  practice,  however,  is 
manifestly  incorrect ;  and  it  has  so  been  expressly  held  in  Snyder 
V.  White,  6  How.  321.  Jvsticb  Wellss,  in  that  case,  says  of  sach 
an  issue,  '^  that  the  party  thus  pleading  would  have  all  the  benefit 
upon  the  trial,  and  the  same  right  to  introduce  evidence,  that  he 
would  have  in  case  the  fact  had  been  directly  and  positively  denied ; 
otherwise,  it  seems,  there  would  be  no  use  or  meaning  in  the  section 
giving  this  form  of  denial." 

'  Snyder  v.  Wlute,  6  How.  Pr.  R.  321 ;  abo  5  How.  Pr.  R.  32L 

"  Fry  V.  Bennett,  1  C.  R.  N.  S.  238. 

'  1  John.  Ch.  R.  103«         ^  2  Pa%e,  105.    11  Id.  235. 
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suit  ^^  a^^aulted  the  plaintiff  wnd  seized  him  by  the 
collar  a/nd  shook  him  violently ;"  the  answer  denied 
that  the  defendant  did  ^'  assault  the  plaintiff  omd 
seize  him  by  the  collar  ar^d  shake  him  violently " 
This  was  held  bad  on  demurrer ;  the  denial  in  the 
case  should  have  been  of  each  charge  disjunctively,  if, 
the  defendant  intended  to  put  the  whole  of  them  in 
issue.' 

A  denial  must  not  be  to  the  mom/Mr  a/nd  form^ 
but  to  the  svbstance  of  the  allegation.  Hence,  it  is 
not  enough  to  say,  that  a  particular  allegation  of  the 
complaint  is  not  true  m  marmer  and  form  as  therein 
etatedj  but  that  it  is  not  true  in  any  manner  or  form, 
or  in  any  of  its  particulars,  as  for  example,  that  the 
defendant  did  not  on  such  a  day,  or  on  any  other 
day,  promise  to  pay  the  plaintiff  such  a  sum,  or  any 
other  sum.'  It  is  also  said  to  be  improper  to  express 
am  admission  under  the  Code.*  K  the  defendant 
intend  to  admit  the  truth  of  the  allegation  he  should 
simply  refrain  from  answering  it  at  all.  Such  an 
allegation  is  thereupon  by  the  Code,  and  according 
to  the  equity  rule,  deemed  admitted.*  i  do  not  think, 
however,  that  an  excess  admission  of  the  truth  of 
the  allegation  would,  in  general,  be  such  a  defect  as 
would  subject  the  defendant  to  the  cost  of  a  motion 
to  correct  the  pleading. 

In  an  action  to  recover  land  where  the  plainti£& 
claim  the  lawful  title,  this  is  an  allegation  which 
the  defendant  is  bound  to  deny  if  he  means  to  put 

'  Hopkins  v.  Everett,  3  C.  R.  150,  6  How.  169,  per  Babculo  J 
•  Moneys  Pr.  (2d  ed.)  p.  364.     1  0.  R.  91. 
'  Monell's  Pr.  (3d  ed.)  p.  364. 
'  §  16  3  Am.  Code,  8  Paige  88. 
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the  title  in  issue  ;  but  it  seems  that  he  is  at  liberty  to 
controvert  the  allegation  in  express  words,  or  to  set 
out  the  existence  of  facts,  which,  if  true,  would  show 
that  the  plaintiflfe  had  no  title.  So  held  at  General 
Terra  in  the  2d  district.* 

An  affirmation  in  an  answer  that  a  defendant 
"  does  not  recollect "  having  done  an  act,  is  not  tanta- 
mount to  a  direct  and  unequivocal  denial,  nor  to  a 
declaration  that  he  did  not  believe  that  he  did  it.* 
If  the  defendant  answers  that  he  has  not  any  know- 
ledge or  information  (sufficient  to  form  a  belief,)  of 
the  fact  cfiirged,  he  is  not  bound  to  declare  his  belief 
'  one  way  or  the  other ;'  and  if  he  answers  that  he  is 
"  utterly  and  entirely  ignorant "  of  the  fact,  it  is  suf- 
ficient.* 

An  answer  which  evades  the  facts  charged,  is  de- 
fective, and  no  issue  can  be  raised  by  it.*  Such  an 
answer,  however,  cannot  be  treated  as  a  nullity  if 
regularly  put  in.*  Under  the  original  Code,  which 
made  no  provision  for  a  demurrer  to  an  answer,  or 
for  striking  out  irrelevant  answers  and  defences,  it 
was  said  that  where  an  answer  did  not  present  a  ma- 
terial issue,  the  plaintiff  should  move  for  leave  to 
proceed  as  if  there  had  been  no  answer.''  The  Code, 
however,  has  now  made  specific  provision  in  such 
cases.*  Where  a  denial  is  defective  and  does  not 
I 

*  Corwin  v.  Corwin,  9  Barb.  S.  C.  R.  219,  per  Barculo,  J. 
See  also  preceding  section. 

*  1  Dana,  56.     See  also  6  How.  Fr.  R.  355. 

*  3  John.  Ch.  R.  297.  *  Id. 

*  4  Haywood,  292.       *  Hartness  v.  Bennet,  3  How.  Pr.  R.  288. 
^  Coming  v.  Haight,  1  C.  R.  72. 

'  Post,  sec.  vi.     FriToloas  defences,  &c. 
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properly  put  in  issue  the  fact  or  facts  attempted  to 
be  controverted,  the  plaintiff  may  object  to  the  defect 
by  demurrer/  But  in  a  late  case  at  special  term  the 
contrary  of  this  has  been  held  by  Mason  J.,  and  the 
rule  is  laid  down  that  a  demurrer  will  not  lie  to  mat- 
ter in  on  answer  which  does  not  require  a  reply.' 

After  a  reply  to  an  insufficient  answer,  the  plaintiff 
may  move  for  judgment,  as  for  default  of  an  answer.* 
And  generally  where  an  answer  is  insufficient^  that  is, 
where  admitting  it  to  be  true,  the  plaintiff  is  still 
entitled  to  recover,  it  seems  the  plaintiff  may  apply 
for  judgment  on  the  ground  of  the  insufficiency  of 
the  answer  ;*  but  it  is  said  the  answer  must  be  pair 
pabhf  insuffiGient^  otherwise  the  objection  should  be 
taken  by  demurrer.* 


'  Hopkins  v.  Eyerett,  6  How.  Pr.  R.  159.    3  0.  B.  150. 
'  7  How.  Pr.  R.  59  ;  bat  see  post,  ohap.  vii.  sec.  8. 

*  Stokes  V.  Hagar,  1  C.  R.  84. 

*  6  How.  Pr.  R.  321.    But  see  2  C.  R.  38. 

*  6  How.  Pr.  B.  355,  and  see  post,  see.  yi. 
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sEcnoN  m. 

STATEMENT   OF  NEW  MATTER  IN  THE  ANSWER. 

In  addition  to  the  general  or  specific  denial  re. 
quired  by  the  Code,  the  answer  must  also  contain,  if 
necessary  to  the  defendant's  defence : 

2.  A  statement  of  any  new  matter  constituting  a  defence 
or  counterclaim  in  ordinary  and  concise  language,  without 
repetition.* 

This  provision  is  not  substantially  diflferent  from 
the  original  Code,  or  the  Code  as  amended  in  1 849 
and  1851,  except  in  the  introduction  of  the  word 
"  counterclaim"  in  place  of  the  words  ^  set  off  ^  in- 
serted in  the  section  by  the  amendment  of  1852,* 

In  treating  the  subject  of  the  defendant's  answer,  in 
respect  to  the  statement  of  new  matter,  I  shall  adopt 
substantially  the  course  taken  in  the  preceding  chap- 
ter, treating  of  the  complaint.  The  statement  of  new 
matter,  and  particularly  of  the  counterclaim^  on  the 


*  Sub.  2,  sec.  149,  as  amended  1851. 

*  Note. — The  subdivision  of  this  section,  as  amended  in  1851, 
read  as  follows : 

2.  A  plain  and  concise  statement  of  amy  new  matter  constituting  a 
defence  or  set-off  toitkout  unnecessary  repetition. 

The  words  "  or  set-off"  were  not  found  in  the  original  Code,  or 
in  the  amendment  of  1849. 
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part  of  the  defendant,  is,  in  moat  respects,  analogous 
to  the  statement  "by  the  plaintiff  of  his  cause  of  ac- 
tion. The  one  is  the  allegation  by  the  party  demand- 
ing  relief;  the  other  is  the  allegation  by  the  party 
defending,  or  claiming  on  his  side  snch  affirmative 
relief  as  may  be  properly  administered  in  the  same 
action.  Many  of  the  general  rules  of  pleading,  there- 
fore, both  those  provided  by  the  Code  and  those 
adopted  from  the  old  system,  are  equally  applicable 
to  the  statement  of  the  defendant's  defence,  as  to  the 
plaintiff's  cause  of  action ;  and  it  will  only  be  neces- 
sary, therefore,  to  refer  to  what  was  said  on  these 
subjects  in  the  previous  part  of  this  work. 

1^^.  What  mattere  must  he  alleged  hy  the  defendwnt. 
-—In  a  previous  section*  the  question  was  briefly  con- 
sidered whether,  under  the  Code,  it  was  necessary  to 
set  up  in  the  answer,  as  new  matter,  any  thing  which 
merely  goes  to  show  that  no  sufficient  cause  of  action 
ever  existed ;  as,  in  an  action  on  contract  that  the 
defendant  was  a  married  woman,  and  could  not,  there- 
fore, make  a  valid  contract,  or  that  the  contract  was 
void  for  illegaKty,  Ac,  and  the  conclusion  arrived 
at  in  the  case  of  Benedict  v.  Seymour,"  adopted, 
namely :  that  a  defence  which  goes  di/recQ/ii  to  controvert 
or  disprove  amy  material  aUegaMon  of  the  complaint^ 
may  be  given  in  evidence  under  a  general  or  special 
traverse,  and  should  be  so  pleaded  \  every  other  de- 
fence must  be  specially  pleaded  as  new  matter.  And 
there  seems  to  be  no  difference  whether  the  material 
allegation  is  actually  an)erred  in  the  complaint,  or 


'  Section  1,  ohap.  T.,aote,  p»gefl2S3  to  289. 
•  6  How.  Pr.  B.  298. 
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whether  it  is  sucli  as  is  necessarily  implAed^  The 
implied  allegation,  if  material,  may  be  denied,  and 
matters  merely  going  to  controvert  or  disprove  it, 
shonld  be  so  pleaded. 

The  correct  application  of  the  rule,  however,  is  not, 
it  must  be  confessed,  free  from  difficulty.  Thus,  what 
is  an  1^972^7^^  ?na^6r^a/ dw^rm^n^  in  a  complaint  ?  That 
the  plaintiff  is  the  lawful  holder  and  owner  of  a 
promissory  note  is,  it  has  been  daid,  a  conclusion  of 
law ;'  and  yet,  in  another  case,  such  an  allc^tion  was 
held  to  be  traversable.*  The  ownership  of  the  note 
by  the  plaintiff  is  a  material  fact  to  enable  him  to 
recover  under  the  Code,  because  every  action  must 
be  brought  in  the  name  of  the  redpa/rty  in  interest. 
Suppose,  to  a  complaint  either  alleging  this  material 
fact,  or  leaving  it  implied,  the  defendant  denies  gene- 
rally that  the  plaintiff  is  the  owner  of  the  note.  This^ 
of  course,  will  put  the  plaintiff  to  the  proof  of  it ; 
but  would  the  defendant  be  permitted,  after  the  plain- 
tiff had^itwA  facie  established  it,  to  disprove  the  fact, 
by  showing  the  ownership  in  A.,  B.  or  0.,  without 
having  alleged  such  ownership  as  new  matter  in  his 
answer  ?  It  was  held  in  Russel  v.  Clapp*  that  an  an- 
swer alleging  generally  that  the  plaintiff  was  not  the 
real  party  in  interest,  without  stating  the  facts  going 
to  show  that  some  person  other  than  the  plaintiff  was 
the  real  party  in  interest,  was  bad  on  demurrer. 
And  in  McMurray  v.  Thomas,*  it  was  said  that  an 
answer  alleging  fraud,  generally,  without  setting  forth 

*  See  1  C.  R.,  N.  S.  414,  Id.  322,  wte,  page  242. 

'  7  L.  0.  150.  *  6  How.  Fr.  R.  329,  and  oases  supra. 

*  7  Barb.  L.  C.  R.,  482.  4  How.  346,  per  Harris,  J. 

*  5  How.  Pr.  R.  14,  per  Willard,  J. 
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the  facts  showing  in  what  the  fraud  consists,  or  that 
the  contract  was  without  consideration  and  void,  was 
bad. 

The  first  of  these  cases  was  an  action  on  a  judg- 
ment recovered  by  the  plaintiff  against  the  defendant 
in  another  state.  The  defence  was  that,  at  the  time 
of  the  action,  the  plaintiff  did  not  own  the  judgment. 
The  ownership,  or  interest  of  the  plaintiff  being  a 
material  fact  to  his  right  of  recovery,  if  not  set  out 
in  terms  in  the  complaint,  was  necessarily  im^ied 
from  the  fact  that  the  judgment  sued  on  was  in  the 
name  of  the  plaintiff,  and  I  am  not  able  to  see  any 
suffident  reason  why,  within  the  rule  laid  down  in 
Giesson  v.  Giesson,  in  the  Court  of  Appeals,  and  other 
cases  cited  above,  a  specific  denial  of  this  material 
fact  was  not  sufficient  to  put  it  in  issue.  The  question 
as  to  the  admissibility  of  evidence  on  such  an  issue 
might  perhaps  depend  upon  other  considerations. 
The  judgment  itself,  in  the  name  of  the  plaintifl^ 
would  no  doubt  have  been  on  his  side,  prima  facie 
evidence  of  his  ownership.  That  being  established, 
I  do  not  see  why  the  defendant  might  not  be  permit- 
ted to  contradict  or  disprove  this  fact  by  proper  evi- 
dence on  the  trial* 


*  Note. — In  a  note  to  the  case  of  Fry  v.  Bennett,  1  C.  R.,  N.  S. 
244,  the  following  case  is  given,  which  seems  to  illostrate  the  subject 
now  nnder  consideration.  '^  The  case  of  an  action  on  a  promissory 
note  seems  to  afford  an  apt  illustration  of  our  view  of  the  subject. 
There,  on  proof  of  the  making,  the  consideration  of  the  making  is 
presumed ;  but  if  the  defendant  prove  enough  to  rebut  the  presump- 
tion of  consideration,  then  the  plaintiff  most  prove  consideration  or 
he  cannot  recover. 'V 
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Take  the  case  of  an  action  of  trespass  to  lands. 
The  plaintiff  states  that  the  defendant  broke  and  en- 
tered his  close.  The  defendant  generally  denies. 
This  is  sufficient  to  put  the  right  of  the  plaintiff  to 
sue  in  issue.  It  is  maintained  on  the  part  of  the 
plaintiff  by  simply  Bhowing  possea&ion ;  the  defend- 
ant may  controvert  this  evidence  by  showing  the 
plaintiff  not  in  possession,  but  if  he  wishes  to  show 
title  out  of  the  plaintiff,  he  cannot  give  it  in  evidence 
without  pleading  it  specially.  So,  in  an  action  for 
damages  for  converting  personal  property,  the  plain- 
tiff might  allege  generally  that  he  was  possessed  of 
the  property,  and  need  not  set  out  the  facts  which, 
when  proved,  would  enable  the  court  to  say,  as  mat- 
ter of  law,  that  he  had  such  a  property,  (general  or 
special)  with  possession,  or  right  to  possession,  suffi- 
cient to  maintain  the  action.  Upon  a  general  or  spe- 
cific denial  the  plaintifl^  however,  in  order  to  recover, 
must  prove,  and  the  defendant  might  disprove,  the 
plaintiff's  property,  and  possession  or  right  of  pos- 
session. The  allegation,  therefore,  was  a  material  and 
traversable  fact,  and,  though  the  question  of  property, 
and  particularly  the  right  of  possession  where  there 
was  no  actual  possession,  might  be  a  conclusion  of 
law  to  be  derived  from  other  facts,  yet  it  was  never 
necessary  for  the  plaintiff  to  set  forth,  or  the  defend- 
ant directly  to  traverse,  such  facts,  but  they  might  be 
proved  on  the  one  side  and  disproved  on  the  other, 
under  the  general  issue. 

It  is  said  that  in  an  action  on  contract  the  promise 
of  the  defendant  is  the  ground  of  the  action.  But  an 
implied  promise  need  not  be  set  out  in  the  complaint.' 

^  Ant6;  pages  156  to  159. 
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If  in  action  on  contract,  the  defendant  in  his 
answer  allege  that  lie  did  not  promiae^  is  this  a 
material  fact  controverted  by  the  answer,  and  if  so, 
can  the  defendant  give  evidence  tending  to  show  that 
the  promise  was  void  in  law^  and  not  "binding  npon 
him  ?  Under  the  old  practice,  as  we  have  seen,  in 
an  action  on  simple  contract,  the  defendant  might 
plead  the  general  issue,  and  give  in  evidence,  infancy, 
dnress,  lunacy,  that  the  form  of  the  contract  was  in- 
sufficient under  the  statute  of  frauds,*  and  any  other 
fact  going  to  show  that  no  sufficient  contract  was  in 
fact  made;  "but  does  this  rule  apply  under  the 
Code  ? 

"Within  the  principle  laid  down,  that  whatever  goes 
directly  to  controvert  or  disprove  a  material  allega- 
tion in  the  plaintiff's  complaint  may  be  given  in 
evidence  under  a  general  or  specific  denial  of  such  al- 
legation, it  is  presumed,  that  any  fact  going  to  show 
the  contract  actually  void  may  be  given  in  evidence 
under  such  a  denial.  Thus,  for  example,  a  contract 
for  the  sale  of  lands,  unless  in  writing,  is  void  by  the 
statute  of  frauds.*  In  an  action  on  such  a  contract, 
the  defendant  may  deny  generally  the  plaintiff's 
complaint,  or  specifically  the  fact  that  he  entered 
into  such  a  contract,  and  if  it  appear  on  the  trial  that 
the  contract  was  not  in  writing,  the  plaintiff  cannot 
recover.  So,  too,  if  one  enters  into  a  contract 
through  fear  of  threats,  or  undue  and  illegal  force  be 
used,  the  contract  is  absolutely  void,  and  it  is  no 
doubt  competent  for  the  defendant  to  show  the  fact 
under  a  general  or  specific  denial,  without  setting  up 

'  Ante,  page  234.  '  2  B.  S.  69,  §  6. 
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the  force  or  undue  influence  in  his  answer.*  The  con- 
tract of  an  infant  or  lunatic,  however,  is  not  absolutely 
void,  but  voidaMej  merely.  He  is  bound  to  pay  for 
necessaries  for  himself  and  family.'  An  infant  may 
also  bind  himself  by  a  renewal  of  his  promise,  on 
coming  of  age.'  It  will  in  all  cases,  therefore,  .be 
proper,  if  not  absolutely  necessary,  if  the  defendant 
mean  to  rely  upon  infancy,  lunacy,  or  any  other  fact 
going  to  show  that  the  contract  is  voidahle^  to  allege 
it  in  his  answer  as  "  new  matter,"  by  way  of  appri- 
sing the  plaintiff  of  the  exact  nature  of  his  defence. 

Fraud  in  the  execution  of  an  agreement,  whether 
by  parol,  or  under  seal,  renders  it  void,  as  where  one 
agreement  is  fraudulently  substituted  for  another,  or 
fraudulently  misread  So  also,  all  contracts  made 
with  a  view  to  settle  or  compound  criminal  prosecu- 
tions ;  and,  generally  aU  contracts,  the  consideration 
of  which  is  illegal  The  facts  constituting  the  fraud, 
or  the  illegality  of  the  consideration,  or  other  mat- 
ters going  to  show  the  contract,  or  alleged  cause  of 
action,  void  in  its  inception^  may,  in  all  cases,  be  pro- 
perly alleged  as  new  matter  in  the  answer.  But  it 
is  thought,  too,  that  such  facts  under  a  general' denial, 
may  be  given  in  evidence  to  disprove  or  controvert 
the  material  allegation  in  the  plaintiff's  complaint, 
that  such  a  contract  was  made,  or  was  made  upon  a 
sufficient  consideration,  &c.,  &c.  The  rule,  however, 
should  be  strictly  held  to  apply  only  as  between  the 
o4ginal  parties  to  the  transaction.  Where  the  contract, 
or  cause  of  action,  has  been  assigned,  the  defendant 

^  As  to  failure  of  consideration,  see  ante,  page  237. 
'  Kent.  Com.  (Sd.  Ed.)  289. 
•  Id. 
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sliotild'  never  be  permitted  to  defeat  the  plaintiff's 
claim  on  the  ground  that  the  contract  was  originally 
void,  without  apprising  him  specifically  of  the  facts 
on  which  he  relies  to  establish  such  a  defence. 

The  case  of  McMurray  v.  Thomas/  supra,  does  not? 
it  is  believed,  really  establish  any  different  rule  from 
that  above  stated,  although  it  was  said  in  that  case, 
that  an  answer  setting  up  generally  fraud  in  the  con- 
tract was  bad  on  demurrer.  The  answer,  however,  was 
held  bad  for  another  reason ;  namely,  becanse  it  was 
hypothetical.  The  complaint,  which  was  on  a  promis- 
sory note,  contained  all  the  necessary  allegations  to 
establish  a  cause  of  action.  The  answer,  f/rat^  merely 
denied  being  indebted  to  the  plaintiflfe,  which  was  held 
bad  as  a  conclusion  of  law ;  and,  second^  alleged  gene- 
rally that  if  the  plaintiflfe  were  the  holders  and  own- 
ers of  the  note,  the  same  was  obtained  from  the  de- 
fendant  hjfr<md,  and  was  withont  consideration  and 
void,  which  was  bad  as  a  hypothetical  answer.  There 
was  no  genefrcH  denial  of  the  facts  stated  in  the  com- 
plaint, and  no  spedfio  denial  that  the  note  was  made 
and  executed  by  the  defendant  upon  a  valid  con- 
sideration. The  question,  therefore,  was  not  raised 
whether,  if  the  defendant  had,  by  his  answer,  directly 
denied  that  he  made  such  a  contract  as  was  alleged 
in  the  complaint,  evidence  to  show  the  pretended  con- 
tract absolutely  void^  for  fraud,  might  not  be  ad- 
missible. 

In  the  case  of  a  note  void  by  the  statute  for  usury, 
the  rule  it  seems  is  different.  The  defendant,  it  has 
been  held,  cannot  give  evidence  of  usury  on  the 

*  5  How.  Pr.  R.  14. 
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trial^  unless  his  answer  sets  up  the  terms  of  the  nstir 
nous  contract,  and  the  quant/wm  of  usurious  interest  ;* 
such  also  was  the  rule  undier  the  former  practice  in 
equity.'  The  reason  is  given  that  such  strictness 
shoifld  be  required  in  this,  "  inasmuch  as  the  effect  of 
such  pleading,  if  sustained,  is  to  set  aside  the  entire 
contract^  and  to  deprive  the  party  lending  the  money 
of  even  the  money  lent."* 

In  respect  to  those  defences  which  admit  that  there 
was  a  suf&cient  contract,  or  a  cause  of  action,  but 
avoid  it  by  subsequent  matter,  or  show  that  the  cause 
of  action  has  been  discharged,  they  should  always,  in 
order  to  entitle  the  defendant  to  give  evidence  of  his 
defence,  be  speciaUy  alleged  in  his  answer.  Thns  in 
an  actiJn  ariabg  on  contact,  all  matter  which  admit 
that  a  sufficient  €07itract  was  made^  or  that  there  was 
once  a  cause  of  action,  but  avoid  it  by  subsequent 
matter,  as  release,  parol  discharge,  alteration  in  terms 
of  contract  by  consent,  non-performance  by  the 
plaintiff  of  a  condition  precedent,*  contract  becpme 
illegal  or  inipossible  to  perform,  insolvent  discharge 
of  defendant,  accord  and  satisfaction,  tender,  arbi- 
trament, former  recovery  or  trial  and  judgment  on 
the  same  demand,  higher  security  given,  statute  of 
limitations,'  set-off  or  counter-claim  of  any  descrip- 


^  Fay  V.  Grimstead,  10  Barb.  S.  G.  R.,  321,  Gould  v.  Homer,  1 
G.  R.,  N.  S.  356. 

*  4  Paige,  626. 

*  Gould  r.  Homer,  1  G.  R.,  N.  S.  356,  per  Mitchell,  J. 

^  But  see  §  162  Am.  Gode  as  to  pleading  oonditioos  preoedent. 

*  §  74  Am.  Gode. 
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tion,'  payment,'  performance.  Also,  in  an  action 
for  a  wrong  or  injury,  all  matters  which  admit  the 
commission,  but  justify  or  excuse  the  actj  such  as  in 
trespass,  distress  for  doing  damage,  license,  right  of 
way,  inevitable  necessity,  title  in  third  person  or  de- 
f(mdant ;  also  aU  matters  showing  a  discharge  of  the 
action,  such  as  accord  and  satisfaction,  former  recov- 
ery,  tender  of  amends  for  casual  trespass,  release, 
statute  of  limitations,  &c^  <&c.  ;*  also  in  actions  either 
on  contract  or  for  wrongs,  that  the  plaintiff  has  not 
legal  capacity  to  sue,  that  the  court  has  no  jurisdic- 
tion,* that  there  is  another  action  pending  between 
the  same  parties  for  the  same  cause,  and  that  there 
is  a  defect  of  parties,  plaintiff  or  defendant,  whenever 
any  of  these  facts  do  not  appear  on  the  face  of  the 
complaint.* 

It  is  to  be  particularly  observed  that,  although 
under  the  old  system,  many  of  the  above  defences 
might  be  given  in  evidence  under  the  general  issue, 
as  could  also,  in  an  action  on  simple  contract,  the  de* 
fences  of  infancy,  lunacy,  coverture,  insufficiency  of 
consideration,  duress,  the  statute  of  frauds,  <&c.,  &c^ 
yet,  as  a  general  rule,  the  defendant  had  his  election 
to  plead  them*  specially,  or  give  them  in  evidence 
under  the  general  issue,  and  although  a  defendant 
should  plead  specially  that  which  amounted  to  the 
general  issue,  the  defect  was  a  mere  matter  of  fomij 


^  See  next  section. 

*  8  Barb.  S.  C.  B.  250.    But  eee  1  G.  R.,  N.  S.  414. 

*  Cow.  Treat.,  pages  690  to  698. 

*  But  the  question  of  jarisdiotion  may  at  any  time  be  raised,  and 
not  waived  by  a  neglect  to  set  it  up  in  the  answer. 

*  Am.. Code,  §§  144,  147. 
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and  could  be  taken  advantage  of  only  by  special  de- 
murrer.' Therefore,  there  can  be  no  objection  under 
the  Code  to  set  forth  specially  each  of  these  defences, 
even  though  as  to  some  of  them  there  might  not  be 
any  absolute  necessity  of  doing  so.  And  it  is  always 
advisable  to  do  so  rather  than  encounter  the  risk  of 
being  obliged  to  amend  on  the  trial  in  order  to  intro- 
duce the  proper  evidence.  Thus  in  an  action  where 
the  complaint  alleged  an  ea^esa  promiee^  supported 
by  the  consideration  of  a  prior  moral  obligation,  I  do 
not  doubt  but,  under  a  speoific  denial  of  ihepromiee^ 
it  would  be  competent  in  an  action  between  the 
original  parties  to  the  contract,  for  a  defendant  to 
show  that  the  promise  was  extorted  by  threats  of 
bodily  harm;  yet,  at  the  same  time,  it  might  be 
proper  as  well  as  prudent  to  allege  specially  the  fact 
as  new  matter ;  and  so  in  other  cases. 

I  do  not  undersltand  that  there  is  now  any  difference 
in  the  rules  which  should  apply,  as  to  the  mode  of 
the  statement  of  new  matter  of  defence,  between 
actions  which  heretofore  were  classed  as  equitable, 
and  those  classed  as  legal.  In  the  former  class  of 
actions,  the  defendant  was  bound  to  apprise  the  com- 
plainant of  the  nature  of  the  case  he  intended  to  avail 
himself  of  by  way  of  defence ;  and  the  complainant 
had  a  right  to  be  informed  by  the  answer,  not  only 
of  the  facts  to  be  proved,  but  of  the  use  intended  to 
be  made  of  them,  and  of  the  nature  of  the  conclusions 
intended  to  be  drawn.*  But  this  did  not  extend  to 
conclusions  of  law ;  nor  could  he,  in  his  answer,  state 


"  2  Cow.  Treat  700,  Grab.  Pr.  237. 
•  1  Barb.  Ch.  Pr.  137. 
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arguments,  but  must  confine  himself  to  facts/  And 
the  defendant  could  not  avail  himself  of  any  matter 
of  defence  not  stated  in  his  answer,  even  though  it 
should  appear  in  his  evidence." 

These  principles  seem  to  be  still  recognized  and 
acted  on  by  the  courts.  Thus,  in  Diefendorff  v. 
Gage,"  it  was  held,  that  a  defendant  could  not  give 
evidence  of  a  matter  of  defence  not  set  up  in  his 
answer.  Under  an  allegation  that  the  property  was 
"  very  poor  and  of  very  little  value,"  the  defendant 
was  not  suffered  to  prove  that  it  was  worth  nothing 
at  all ;  it  being  held,  in  order  to  admit  the  defence  of 
a  fraudulent  representation  of  the  article,  or  a  breach 
of  warranty,  under  the  Code,  in  an  action  for  the 
price,  such  defence  must  be  set  up  with  proper  aver- 
ments in  the  answer.  Nor  is  it  enough  for  a  defend- 
ant to  spread  out  certain  portions  of  what  may  be  the 
evidence  in  the  cause,  and  rely  upon  that  as  an  answer/ 
In  an  action  to  recover  land,  if  the  defendant  wishes 
to  put  the  title  in  issue,  he  must  deny  the  allegation 
that  the  plaintiffi  have  the  lawful  title,  or  are  seized, 
&c.,  in  express  words;  it  seems,  however,  he  inay 
set  out  the  existence  of  facts  which,  if  true,  would 
show  that  the  plaintiflfe  had  no  title ;  but  by  omitting 
to  put  the  title  in  issue  by  a  general  or  specific  denial, 
he  takes  upon  himself  the  burden  of  stating  facts  in 
his  answer  sufficient  to  show  that  the  plaintiff  has  no 
title.* 

*  Id.,  Story  Eq.  PL  §  852,  Cooper  Eq.  PI.  313. 

•  1  Barb.  Ch.  Pr.  137. 

'  7  Barb.  S.  C.  R.  18,  Jefferson  General  Term. 

*  8  Barb.  S.  C.  R.  250.     Id.  219. 

•  Corwin  v.  Corwin,  9  Barb,  S.  C.  R.  219. 
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An  affirmative  independent  fact,  in  no  wise  con- 
nected with  the 'defence  set  up,  cannot  be  given  in 
evidence  unless  pleaded  Thus,  in  an  action  on  a 
covenant  against  the  assignee  of  a  lessee  for  rent,  the 
defendant,  under  a  denial  of  the  execution  of  the  lease 
and  of  the  assignment  to  him,  can  set  up  no  other 
defence,  and  will  not  on  the  trial  be  permitted  to 
prove  that  before  the  rent  became  due  he  assigned  all 
his  interest  to  a  third  peraon  who  entered  into  posses- 
sion, and  was  in  possession  when  the  rent  became 
due/ 

On  a  mere  general  denial,  or  specific  denial,  it 
seems  the  defendant  cannot  give  evidence  going  to 
show  a  misjoinder  or  defect  of  parties.  In  an  action 
by  two  or  more  persons  for  damages  to  personal  pro- 
perty,  the  all^ation  in  the  answer  that  the  plaintiflfe 
are  not  the  joint  owners  of  the  goods,  it  seems  is  "  new 
matter"  within  the  meaning  of  the  Code.*  In  an 
action  or  contract  against  several  defendants,  alleged 
to  be  partners  in  business,  an  answer  by  one  defend- 
ant that  he  "  never  was  a  co-partner,''  forms  a  suffi- 
cient issue.' 

In  an  action  for  libel  or  elander. — ^The  Code  pro- 
vides that  the  defendant  in  his  answer  may  "  allege 
both  the  truth  of  the  matter  charged  as  defamatory, 
and  any  mitigating  circumstances,  to  reduce  the 
amount  of  damages ;  and  whether  he  prove  the  justi- 
fication or  not,  he  may  ^ve  in  evidence  the  mitigating 
circumstance."* 

*  Kettlelas  v.  Maybee,  1  0.  R.  N.  363,  N.  Y.  General  Term. 
■  Walrod  V.  Bennet,  6  Barb,  S.  C.  R,  146. 

*  Corning  v.  Haight,  1  C.  R.  72. 

*  Am.  Code,  §  165. 
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This  section  makes  one  essential  change  in  the  rules 
of  pleading  and  evidence  in  actions  of  slander  and 
libel,  namely,  that  where  the  defendant  alleges 
the  truth  of  the  defamatory  charges,  or  justifies  the 
speaking  or  publication,  he  may  also  allege  and  prove 
circumstances  in  mitigation  of  damages;  but  the 
matters  pleaded  in  mitigation  must  be  such  only  as 
can  properly  be  given  in  evidence  for  that  purpose, 
and  such  matters  cannot  be  set  up  where  the  answer 
denies  the  speaking  of  the  words/  If  a  justification  is 
pleaded  the  answer  must  contain  an  admission  of  the 
speaking  of  the  words/  It  is  said,  however^  that  the 
defendant,  by  separate  answers,  may  first,  deny  the 
speaking  or  publishing,  and  secondly,  admit  and 
justify.*  An  answer  setting  up  a  justification  must 
contain  a  statement  of  the  facts  constituting  this  de- 
fence. It  is  not  sufficient  to  allege  merely  that  the 
words  are  true,  but  the  defendant  must  state  such 
hcts  as  will  show  the  plaintiff  guilty  of  the  offence 
imputed  to  him.* 

An  answer  in  slander,  as  in  any  other  case,  must 
either  deny  or  traverse  all  the  material  facts  alleged 
in  the  complaint,  or  it  must  confess  and  avoid  them.* 
It  should  be  certain,  direct,  and  positive,  and  must 
state  facts  and  not  arguments,  and  must  not  be  hypo- 
thetical or  in  the  alternative.'    An  issue  cannot  be 


*  Graham  v.  Stone,  6  How.  Fr.  R.  15. 

'  Brown  V.  OrvU,  id.  376.  '  Buddington  v.  Davis,  id.  401. 

*  Anonymous,  3  How.  Fr.  R.  406.    Sajles  v.  Wooden,  6  id.  84. 
Anible  v.  Hunter,  6  id.  255.  Fry  v.  Bennett,  1  C.  R.,N.  S.  238. 

'  Buddington  v.  Davis,  6  How.  Fr.  R.  401. 

*  Id.  Lewis  v.  Kendall,  6  How.  Fr.  R.  69. 
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taken  by  answer  on  a  mere  inuendo  or  explanation  to 
the  meaning  of  the  words  published  or , spoken.  If 
the  inuendo  is  not  confined  to  mere  explanation,  but 
materially  enlarges  the  sense  of  the  words,  the  proper 
course  is  to  demur.*  Nor  are  allegations  in  the  com- 
plaint relative  to  the  motive  and  intent  of  the  de- 
fendant in  publishing  a  libel  traversable ;  but  matter 
of  inducement,  when  necessary  to  be  proved  in  order 
to  sustain  the  action,  becomes  material,  and  an  issue 
may  be  raised  thereon  by  answer." 

Where  circumstances  are  inserted  in  the  answer 
which  it  is  intended  to  offer  in  mitigation,  and  not  in 
justification,  it  should  appear  by  some  appropriate 
averment  that  such  circumstances  will  be  offered  in 
mitigation  only.*  Any  mitigating  circumstances  may 
be  alleged  with  a  justification  in  defence  which  the 
defendant  will  be  allowed  to  prove  on  the  trial ;  but 
allegations  which  he  will  not  be  allowed  to  prove^ 
will  be  stricken  out  as  irrelevant.* 

It  is  held  in  an  anonymous  case  at  special  terra,* 
that  under  a  general  denial  in  an  action  of  slander,  the 
defendant  cannot  give  evidence  of  the  plaintiff's  bad 
character.  It  does  not  appesir  from  the  brief  note  of 
that  case,  as  reported,  upon  what  gi'ound  the  decision 
was  put.  In  Graham  v.  Stone,*  Justice  Johnson  held 
the  rule  to  be  that  the  defendant  had  no  right  to 
allege  in  his  answer  any  mitigating  circumstances^ 
where  he  did  not  also  justify  or  allege  the  truth  of 


*  Fry  V.  Bennett,  1  C.  R,,  N.  S.  238,  per  Duer,  J. 
'  Id.  •  Id. 

*  Brown  v.  Orvis,  6  How.  Pr.  R.  376. 

*  6  How.  Pr.  R.  160,  per  Cady,  J.  •  Id.  15. 
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the  matters  charged  as  defamatory.  In  that  case,  he 
remarks :  "  Where  the  speaking  of  the  words  is  denied, 
any  such  allegation  in  the  answer  is  unnecessary. 
The  evidence  rruty  he  given  the  same  aefcrmerhf  under 
the  general  issiie^  and  the  pleadings  ought  not  to  be 
encumbered  with  such  unnecessary  details.  It  is 
proper  here  to  notice  an  error  into  which  the  defend- 
ant's attorney,  in  common  with  many  others  of  the 
profession,  has  fallen  in  regard  to  the  character  of  the 
mitigating  circumstances  which  a  defendant  is  author- 
ized to  allege  in  his  answer  by  §  165.  It  has  been 
supposed  that  the  terms,  *any  mitigating  circum- 
stances to  reduce  the  amount  of  damages'  in  this 
section,  conferred  the  right  upon  the  defendant  to 
allege  anything  and  everything  he  might  deem 
proper,  in  excuse  or  palliation  of  the  offence  charged, 
without  reference  to  the  previous  well  established 
rules  of  law,  as  to  what  might,  and  what  might  not 
be  proved  in  mitigation  of  damages.  This  error  can- 
not be  too  soon  corrected.  The  section  in  question  is 
liable  to  no  such  construction,''  Ac.  Any  mitigating 
circumstances  were  held  to  mean  circumstances,  which 
the  weU  established  rules  of  law  allow  as  evidence  in 
mitigation  of  damages,  and  nothing  more.  In  that 
case  the  answer  contained  a  denial  of  the  speaking 
of  the  slanderous  words,  and  there  was  no  justifica- 
tion set  up ;  but  the  defendant  alleged  by  way  of 
mitigation,  certain  scandalous  reports  concerning  the 
plaintiff  in  the  neighborhood,  <fec.  The  answer  was 
held  bad  on  demurrer. 

The  same  doctrine  has  since  been  approved  in.Bud- 
dington  v.  Davis,*   in  Brown  v.  Orvis,'  and  in  two 

"  6  How.  Pr.  R.  401.  '  6  Id.  376. 
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cases  in  the  Superior  Court  of  New  York ;  namely, 
that  unless  the  defendant  admits  and  justifies,  he 
cannot  plead  new  matter  in  mitigation,  but  may  ^ve 
it  in  evidence  under  his  denial/  It  was  also  held  in 
that  court,  that  where  the  defendant  admits  the  truth 
of  the  words,  and  sets  up  matter  in  mitigation, 
such  matter  is  not  a  defence  to  the  action  within  the 
meaning  of  §  168  of  the  Code,  nor  is  it  the  proper 
subject  of  a  demurrer  or  reply." 

If  the  defence  relied  on  is  privilege^  the  answer  may 
set  up  the  facts  going  to  establish  the  legal  conclusion 
that  the  words  are  privileged,  K  they  are  privileged 
only  on  the  ground  that  certain  events  hs^ppened,  the 
happening  of  those  events  must  be  sufficiently  alleged 
in  the  answer  in  order  to  enable  the  defendant  to 
avail  himself  of  such  privilege."  It  has  been  intima- 
ted that  an  answer  denyi/ng  malice-  is  now  the  proper 
mode  of  setting  up  the  defence  of  privilege.*  But 
this  does  not  accord  with  the  theory  of  pleading  the 
facta^  and  not  legal  conclusions  and  inferences  drawn 
from  the  facts.  If  the  matters  alleged  as  libellous 
are  absolutely  privileged  no  action  will  lie,  however 
malicious  or  unfounded  the  charge  may  be ;  and  in 
such  action  it  is  unnecessaiy  for  the  defendant  to  deny 
malice."  If  the  defendant,  therefore,  set  up  his  de- 
fence of  privilege,  under  a  mere  denial  of  malice,  it 
would  be  pleading  a  legal  conclusion  and  not  the 


^  Scbneider  v.  Shaltz.     Meyer  v.  Shultz,  4  Sand.  664. 

■  Newman  v.  Otto,  4  id.  668. 

■  Fry  V.  Bennett,  1  C.  R.,  N.  S.  238. 

•  See  note  to  Fry  «.  Bennett,  1  C.  R.,N.  S.  244. 

*  Garr  v.  Selden,  4  Corns.  91. 
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facts  of  his  defence^  which,  as  we  have  elsewhere  con- 
sidered, is  contrary  to  ,the  spirit  and  intent  of  the 
rales  of  pleading  adopted  by  the  Code.  The  defence 
of  privilege  was  formerly,  allowable  under  the  plea 
of  the  general  issue ;  and  I  can  see  no  good  reason 
why,  under  the  general  denial  now  permitted  by  the 
Code,  such  a  defence  could  not  be  interposed.  Or  if 
the  complaint  be  verified,  and  the  defendant  cannot 
deny  the  publication,  he  may  admit  it,  and  set  up  the 
facts  showing  his  privilege  as  a  justificatipn.  Express 
malice,  it  is  said,  need  not  now  be  alleged  in  a  com- 
plaint, even  when  necessary  to  be  shown  on  the  trial ;' 
nor  need  the  defendant,  when  he  justifies,  set  up  want  of 
malice  in  his  answer,  but  he  may  do  so  if  he  choose. 
If  it  appear  on  the  trial  that  the  publication  was 
made  on  a  just  occasion,  the  plaintijBPmust  prove  malice, 
or  facts  from  which  malice  is  inferred  as  a  conclusion 
of  law,  and  this^  proof  the  defendants  may  rebut 
by  proper  evidence  on  his  part'  And  see  further  on 
the  subject  of  the  defence  of  privilege  in  actions  of 
slander,  and  proof  of  malice,  the  late  cases  of  Howard 
V.  Sexton,  4  Corns.  157.  Cook  v.  Hill,  3  Sand.  841. 
Stanley  v.  Webb,  4.  id.  21.  Snyder  v.  Andrews,  6 
Barb.  S.  C.  E.  43. 

JvdgmmUa  arid  cgnditiona  precedent — ^By  the 
Code,  the  judgment  of  a  court  of  inferior  jurisdiction 
may  be  stated  in  the  complaint  to  have  been  duly 
given  or  made  in  general  terms.  So  also  may  the 
performance  of  conditions  precedent  in  a  contract.' 
The  defendaat  in  his  answer  may  controvert  and  deny 


*  Purdj  V.  Carpenter,  6  How.  Pr.  R.  366,  per  Barculo,  J. 
'Id.  *  See  ante,  pages  162,  163. 
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sucli  general  allegation,  whicli  raises  an  issue  under 
the  Code.*  On  such  issue  the  party  pleading  the 
judgment  is  hound  to  establish  on  the  trial  the  facts 
conferring  jurisdiction,  and  the  defendant  undoubt- 
edly may  disprove  all  or  any  of  such  facts  by  any  com- 
petent testimony.  So  too,  the  party  pleading  the 
performance  of  the  conditions  precedent  must  estab- 
lish the  facts  showing  such  performance,  and  the  de- 
fendant under  the  issue  thus  formed,  is  at  liberty 
to  controvert  and  disprove  them. 

Property  diatramed  for  damage. — The  Code  pro- 
vides that  in  an  action  to  recover  the  possession  of 
property  distrained  doing  damage,  an  answer  that 
the  defendant  or  person  by  whose  command  he  acted^ 
was  lawfully  possessed  of  the  real  property  upon 
which  the  distress  was  made,  and  that  the  property 
distrained,  was,  at  the  time,  doing  damage  thereon^ 
shaU  be  good,  without  setting  forth*  the  title  to  such 
property.*  This  is  nothing  more  than  a  re-enactment 
of  the  statute  relative  to  a  plea  by  the  defendant  in 
such  cases  in  an  action  of  replevin.'  The  facts  of  the 
lawM  possession  of  the  real  pl-operty  by  the  defend- 
ant, and  thao  the  chattels  distrained  were  doing 
damage,  constitute  new  matter,  which  must  be 
alleged  by  the  defendant  in  his  answer,  in  order  to 
entitle  him  to  give  evidence  thereof ;  but  such  alle- 
gation may  be  in  general  terms,  and  the  facts  going 
to  establish  the  title  may  be  proved  on  the  trial.  In 
other  actions  of  trespass,  &c.,  if  the  defendant  justi- 
fies under  title,  right  of  way,  <fec.,  he  should,  it  seems, 
__  ^ ^^^^  I 

'  Am.  Code,  §§  161,  162. 

•  Am.  Code,  §  166.  '  2  R.  S.  (3d  ed.)  p.  617,  §  42. 
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plead  specially  the  facts  going  to  establish  the  title, 
&C.J  in  order  to  introduce  evidence  thereof  on  the 
trial.  This  is  in  accordance  with  the  general  rule  in 
actions  at  law,  that  the  pleadings  must  show  title.' 
It  was  sufficient  to  state  a  seizure  in  fee  simple  in 
general  terms,  that  is,  that  the  party  "  is  seized  in  fee 
of  a  certain  farm  of  land,"  &c.  But  in  pleading  a 
particular  estate,  such  as  an  estate  for  life,  for  years, 
or  at  will,  it  was  necessary  to  show  the  commence- 
ment of  the  estate,  and  the  derivation  of  title  from 
the  last  seizure  in  fee  simple. 

W7i£n  statement  of  new  matter  sufficient — ^The  an- 
swer may  admit  one  or  more  facts  in  the  complaint, 
deny  others,  and  allege  new  matter  as  to  the  residue 
to  defeat  the  plaintiff's  recovery.  But  the  facts  ad- 
mitted must  not  of  themselves  be  sufficient  to  author^ 
ize  the  plaintiff  to  recover,  otherwise  he  will  be  en- 
titled at  once  to  judgment.*  We  have  ali*eady  con- 
sidered briefly  the  description  and  nature  of  the  new 
matter,  which  the  Code  requires  specifically  to  be  set 
up  in  the  answer  in  order  to  be  given  in  evidence  on 
the  trial ;  it  remains  under  this  head  only  to  notice 
one  or  two  general  rules  in  respect  to  the  sufficiency 
of  the  statement  of  new  matter  in  the  answer.  And 
first ;  an  answer  seeking  to  avoid  the  complaint  by 
new  matter,  should  confess  directly,  or  by  implication, 
that,  but  for  the  matter  of  avoidance  contained  in  it, 
the  action  could  be  maintained.* 

An  answer  to  be  good  by  the  settled  principle  of 
pleadings,  as  modified  by  the  Code,  must  state  the 

'  Steph.  PL  806  to  328. 

*  Genesee  Mntnal  Ins.  Co.  v.  Moynthen,  5  How.  Pr.  R.  321.    . 

*  2  Wend.  96,  5  How.  Pr.  S.  14,  6  id.  402. 
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facts  constituting  a  legal  ground  of  deftnce.  These 
should  be  set  fortk  in  a  plain,  direct,  definite,  certain, 
and  traversable  manner;  and  though  each  defence 
must  be  stated  separately,  yet  any  number  of  facts 
constituting  together  but  one  proposition,  or  a  single 
defence,  may  be  alleged  as  such.'  The  general  nature 
and  requisites  of  the  answer  under  the  Code,  are  very 
clearly  defined  by  Justice  ELa^krib,  in  the  late  case  of 
Buddington  v.  Davis," 

"  What  now  is  a  good  answer  would  before  have 
constituted  a  good  plea  in  bar.  Each,  the  answer  as 
well  as  the  plea  in  bar,  must  present  matter  which 
furnishes  a  conclusive  answer  to  the  cause  of  action 
alleged  in  the  complaint  or  declaration.'  A  plea  in 
bar  must  either  defiy  the  facts  stated  in  the  declara- 
tion, or  it  must  confese  cmd  avoid  them.  So,  under 
the  present  practice,  the  answer  must  either  conr 
trovert  some  allegation  material  to  the  cause  of  action, 
or  state  some  new  matter,  which,  admitting  the  alle- 
gations of  the  complaint  to  be  true,  will  oonstiiuie  a 
defmoe.  In  other  words,  it  must  t/rwoerae  or  deny  the 
matter  of  the  complaint,  or  it  must  confeea  and  avoid 
U.  In  the  latter  class  of  pleadings,  whether  under 
the  Code,  or  at  common  law,  oonfeasion  is  an  element 
as  essential  as  avoidance.  There  must  be  an  express 
or  implied  admission  that  the  allegations  constituting 
the  cause  of  action  are  true,  with  a  statement  of  mat- 
ter wliich  destroys  their  effect."    Accordingly,  it  was 


'  Boyce  v.  Brown,  7  Barb.  S.  C.  R.  80. 
■  6  How.  Pr.  R.  401. 

*  Except  in  cage  where  %  partial  defence,  mich  as  recoupmerU  or 
set  off,  is  allowed  bj  the  Code  to  be  set  up  bj  way  of  answer. 
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held  in  that^we  that  an  answer  in  an  action  for  libel, 
wWch  set  np  that  if  the  defendant  issued  or  pvhlisTied 
the  alleged  libel  the  same  was  truej  was  bad  on 
demnrrer/ 

The  facts  must  not  be  stated  hypothetically,  nor  in 
the  alternative,  nor  must  mere  conclusions  of  law  be 
stated,  nor  the  intentions  of  the  parties ;  nor,  if  such 
matters  are  stated  on  the  other  side,  should  they  be 
answered  by  the  defendant.' 

In  Thumb  v.  Walrath,  it  was  held  at  special  term," 
that  an  answer  assuming  to  go  to  the  whole  of  a  single 
cause  of  action,  but  containing  facts  which  constitute 
a  defence  to  a  part  only,  is  bad  on  demurrer  ;*  and 
this,  too,  although  the  defendant  had  put  in  another 
and  complete  answer  to  the  whole  complaint.  The 
action  was  to  recover  thirty-two  acres  of  land,  and  the 
defective  answer  set  up  a  defence  only  to  a  portion  of 
the  land.  This  doctrine  was  again  asserted  in  the 
case  of  Willis  v.  Taggard,  and  it  is  in  analogy  with 
the  former  practice  of  pleading  at  law.* 

Much  that  was  said,  in  regard  to  the  facts  necessary 
to  be  stated  in  the  plaintiff's  complaint,  ante,  pages 
136  to  174,  may  be  applied  to  the  statement  of  new 


'  This  agrees  with  the  eases  cited  supra,  Graham  v.  Stone,  6  How. 
Pr.  R.  15,  Lewis  v."  Kendall,  id.  59,  Sajles  v.  Wooden,  id.  84, 
Anibal  v,  Hnnter,  id.  255,  and  others. 

■  7  Barb.  S.  0.  R.  80.  3  How.  Pr.  R.  858,  and  see  preceding 
chap,  on  Compkint. 

•  6  How.  Pr.  R.  196,  1 C.  R.,  N.  S.  316,  per  Willabd,  J.  See 
also  Willis  v.  Taggard,  6  How.  Pr.  R.  433, 1  Wend.  347,  1  Denio, 
147. 

•  6  Hill.  421,  1  Wend,  347,  1  Denio^  147. 

•  6  How.  Pr.  R.  433. 
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matter  in  the  defendant's  answer.  In  respect  to  the 
set-off  of  the  defendant,  and  every  other  species  of 
counter  claim,  constituting  a  ground  for  affirmative 
relief,  these  rules,  of  course,  apply ;  this  part  of  the 
subject,  however,  will  be  considered  in  the  following 
section.  So  also  as  to  any  other  matter  of  defence 
constituting  a  discharge  or  a  bar  to  the  plaintiff's 
cause  of  action ;  aH  the  facts  must  be  pleaded,  which 
the  defendant  will  be  bound  to  establish  by  evidence^ 
to  constitute  the  bar ;  but  the  facts  themselves,  and 
not  the  evidence,  must  be  pleaded.  In  causes  of  action 
that  heretofore  have  been  denominated  legale  it  will 
generally  be  sufficient  to  state  these  facts  substan- 
tially, as  in  a  special  plea,  without  regard  to  form. 
Thus,  if  the  defendant  relies  upon  the  statute  of  limi- 
tations, which  he  is  obliged  to  set  up  in  his  answer,* 
it  is  not  enough  for  him  to  say  that  he  pleads  the 
statute  of  limitations,  but  he  should  state  the  facts 
constituting  the  defence  in  the  usual  way,  that  the 
"  cause  of  action  mentioned  in  the  plaintiff's  cobCi- 
plaint  did  not  accrue  to  the  plaintiff  ^t  any  time 
within  six  years  next  before  the  commencement  of 
the  action."  So,  too,  if  he  desire  to  avail  himself  of 
the  defence  of  tender^  he  must  state  such  facts  as  he 
will  be  bound  to  prove  on  the  trial  to  constitute  the 
defence.  As  for  example:  that  after  the  money 
mentioned  in  the  complaint  became  due,  and  before 
the  commencement  of  the  action,  he  offered  and  ten- 
dered to  pay  the  plaintiff  the  said  sum  of  money, 
which  the  plaintiff  refused.  So  also  in  the  case  of  a 
tender  of  amends  for  a  casual  or  involuntary  trespass 


*  Am.  Code,  §  74. 
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under  the  statute,  and  of  any  other  defence  to  an 
action,  whether  on  contract  or  for  a  wroDg,  the  facts 
necessa/ry  and  essential  to  be  proved,  in  order  to  con- 
stitute the  defence,  should  be  stated,  in  order  to  their 
admission  under  the  pleadings.     We  do  not  say  that 
an  omission  to  state  all  these  facts,  will,  in  every  case^ 
be  fatal  on  the  trial,  or  necessarily  shut  out  the  evi- 
dence.   Doubtless  the  court  has  a  large  discretion 
nnder  the  Code ;  and,  indeed,  is  required  by  section 
176'  to  disregard  any  defect  in  the  pleadings  which 
slujill  not  affect  the  svhstantial  rights  of  the  adverse 
pa/rty.*    In  such  a  case,  a  party  undertaking  to  plead 
a  tender,  accord  and  satisfaction,   release,   or  any 
other  new  matter  of  defence,  whether  legal  or  equit- 
able, ought  not  to  be  prejudiced  by  any  defect  or 
omission,  even  of  a  material  allegation,  if  it  has  not 
actually  misled  or  operated  to  the  prejudice  of  the 
adverse  party.    As  for  example :  if  it  has  failed  to 
apprise  him  of  some  fact  which  he  had  a  right  to 
know,  or  some  matter  upon  which  the  defendant  relies 
to  sustain  his  general  allegation;  and  which,  by  a  failure 
to  set  it  out,  the  plaintiff  may  not  be  prepared  with 
proof  to  controvert*    Thus,  in  the  case  of  M'Murray  v. 
Thomas,  the  mere  allegation  of  fraud,  without  aver- 
ring the  facts  to  establish  it,  failed  to  apprise  the 
plaintiff  of  the  particular  matters  upon  which  the  de- 
fendant relied,  and  which  the  plaintiff  had  a  right  to 
know.    So,  too,  in  the  case  of  Gould  v.  Homer,*  and 
Fay  V.  Grimsteed,*  setting  up  the  defence  of  usury, 

*  Am.  Code,  also  §  169,  170. 

'  And  see  farther,  post,  ohap.  iz.,  Amendments. 

*  6  How.  Pr.  R.  14. 

*  1  C.  R.,  N.  S.  366.  '  10  Barb.  S.  0.  R.  321. 
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And  tte  same  rule  has  been  frequently  applied  in 
equity.  To  allow  usury  to  be  given  in  evidence,  the 
defence,  says  the  Chancellor,  must  be  distinctly  set 
up  in  the  plea  or  answer,  "  and  the  terms  of  the 
usurious  contract,  and  the  qua^um  of  the  usurious 
interest,  or  premium,  must  be  specified,  and  distinctly 
and  correctly  set  out.''*  And  a  plea  for  want  of 
parties  in  Chancery,  must  not  only  set  out  the  defect 
of  parties,  but  must  point  out  the  parties  who  should 
be  joined." 

Under  the  Code,  as  has  been  noticed,  an  answer 
that  the  plaintiffi  are  not  joint  owners  of  personal 
property  in  an  action  for  the  taking  thereof,*  and  an 
answer  that  one  of  the  defendants  "  never  was  a  co- 
partner," are  sufficient.*  Where,  however,  the  answer 
is  that  other  parties  should  be  joined  as  parties  in 
interest,  the  equity  rule  doubtless  applies,  and  the 
defendant  must  specify  the  names  of  the  parties  and 
Iheir  interest. 

It  should  also  be  remembered  that,  however  wide 
the  discretion  of  the  court,  and  however  liberal  the 
Code  in  respect  to  disregarding  omissions  and  defects 
in  the  pleadings,  &c.,  yet  there  is  a  limit  to  this  dis- 
cretion and  liberality ;  for  the  Code  has  made  a  pro* 
vision  which  the  courts  are  not  at  liberty  to  disre- 
gard, that :  Where  the  allegation  of  the  cause  of 
action  or  defence,  to  which  the  proof  is  directed,  is 
unproved,  not  in  some  particular,  or  particulars  only, 
but  in  its  entire  ecope  and  meaning^  it  shall  not  be 
deemed  a,  case  of  variance,  but  a  failure  of  proof;* 

*  4  Paige,  683.     7  Id.  457.     8  Id.  17.  •  13  Ves.  438. 

*  8  Barb.  S.  C.  R.  144.  *  1  C.  R.  72. 

*  Am.  Code,  §  171. 
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and,  also,  that  an  error  and  defect  in  the  pleadings, 
&c.,  is  to  be  disregarded  only  when  such  defect  can- 
not affect  the  substantial  right  of  the  adverse  party.' 

2,  Wh(it  may  be  aUeged  as  new  matter, — Having 
thus  considered  what  matters  must  be  alleged  in  the 
answer  by  the  defendant,  I  shall  next,  briefly  notice 
what  may  be  alleged  in  his  defence,  or  not,  as  he  may 
think  proper. 

Under  a  general  or  special  denial,  as  we  have  seen,' 
no  evidence  can  be  given  on  the  part  of  the  defen- 
dant, except  such  as  tends  directly  to  disprove  some 
material  fact  controverted  in  the  complaint.  This 
doctrine,  very  clearly  and  logically  laid  down 
in  the  case  of  Benedict  v,  Seymour,  cited  supra,* 
agrees  with  most  of  the  decisions  on  this  point 
made  since  the  Code,  and  is  no  doubt  entirely  cor- 
rect. In  the  same  case,  however,  the  question  was 
considered,  whether  it  is  admissible  to  set  forth 
specially  any  defence  which  muy  be  given  in  evidence 
under  such  a  traverse,  and  the  conclusion  arrived  at, 
that  every  special  defence  consisting  of  matter  which 
goes  to  disprove  any  material  allegation  in  the  com- 
plaint is  defective,  and  must  be  stricken  out  on 
motion.*  Whether  this  rule  was  ever  strictly  appli- 
cable to  the  theory  of  pleadings  under  the  Code,  or 
not,  it  seems  to  me  clearly  evident,  that  since  the  late 
amendments,  it  cannot,  and  ought  not,  to  be  rigidly 
applied.  There  can  certainly  be  no  reasonable  ob- 
jection, as  was  stated,  ante,  pages  261, 262,  to  allow  the 


'  Am.  Code,  §  176.  '  Ante,  pages  237,  238. 

•  6  How.  Pr.  E.  298.  *  6  How.  Pr.  R.  307. 
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defendant,  with  his  general  or  specific  denial,  to  set 
forth  specially,  aa  formerly  he  might  do  with  the 
general  issue,  either  by  notice  or  special  plea,  such 
defences  as  duress,  statute  of  frauds,  illegality  of  con- 
sideration, payment,  or  any  other  defence  not  abso- 
lutely inconsutent  with  the  denial,  even  though  some 
of  these  defences  might  properly  be  given  in  evidence 
under  a  mere  traverse.  A  plea  amounting  to  the 
general  issue,  it  has  been  observed,  was  mere  matter 
of  form,  not  of  substance,  and  as  such,  therefore,  could 
be  reached  only  by  special  demurrer.  An  example 
is  given  in  an  action  of  trover^  where  the  defendant 
pleads  that  the  plaintiff  consigned  him  the  goods  to 
sell,  which  he  sold  pursuant  to  the  order  of  the  plain- 
tiff ;  this  was  held  bad  as  amounting  to  the  general 
issue  ;*  but,  being  mere  matter  of  form,  it  could  not 
probably  be  reached  by  demurrer  under  the  Code. 
The  plaintiff  cannot  certainly,  in  any  sense,  be  said  to 
be  "  aggrieved"*  by  such  a  defence,  if  it  be  matter 
really  proper  to  be  proved  in  bar  of  the  action.  In 
such  case  the  answer  apprises  him  of  the  exact  point 
of  the  defence  set  up,  in  the  shape  of  new  matter. 
As  the  Code  aow  stands,  he  is  not  required  to  con- 
trovert it  by  any  reply,  but  the  matter  is  deemed  to 
be  controverted,  and  the  defendant  must  prove  it. 
He  may^  therefore,  I  think,  properly  allege  it  as 
new  matter,  with  or  without  his  general  or  specific 


*  10  John.  289. 

*  There  is  much  force  ia  what  was  said  in  Hjnds  v.  Griswold,  4 
How.  69,  as  applicahle  to  such  a  case.  Effect  should  be  given  to  the 
word  aggrkted,  as  used  in  the  160th  section  of  the  Code. 
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denial,  nor  should  sucIl    a  defence  he  struck  out 
merely  because  it  amounts  to  the  general  issue/ 

JEquitdble  defence  to  legal  cause  of  action^ — ^It  was 
a  question,  before  the  late  amendments  of  the  Code, 
whether  a  defendant  was  at  liberty  to  interpose  a 
purely  equitable  defence  to  a  legal  cause  of  action. 
Most  of  the  decisions  pro  and  con  on  this  subject, 
have  o^lready  been  cited,*  and  it  is  unnecessary  to 
refer  to  them  again  in  this  place.  The  question  is 
now  definitively  settled  by  the  statute,  that  the  defend- 
ant may  interpose  a  purely  equitable  defence  to  a 
legal  cause  of  action.  He  may  set  forth  as  many  de- 
fences and  counterclaims  as  he  has,  whether  they  be 
such  i\s  have  been  heretofore  denominated  legal^  or 
equitable^  or  both*  The  defendant  may  also  have 
positive,  or,  as  the  Code  denominates  it,  affirma- 
tive relief;*  as,  for  example,  in  a  suit  to  have  a  bond 
and  mortgage  delivered  up  and  cancelled,  he  may,  if 
he  make  out  a  sufficient  case,  have  an  affirmative 
judgment  of  foreclosure ;  and,  therefore,  he  may,  if 
he  choose,  set  up  in  his  answer  any  matter  which  can, 
in  any  event,  become  material  to  such  a  result  j*  and 
see  further  on  this  subject  the  next  section,  on  the 
Counterclmm  of  defendant. 

In  setting  out  an  equitable  cause  of  action,  or  an 
equitable  defence  to  a  legal  demand,  it  has  been  said 


'  And  see  farther  as  to  what  may,  and  what  may  not,  be  alleged, 
post,  under  the  head  of  IrrtUvani  and  redundani  mailer. 

*  Ante,  chap.  1,  §  3.     8  Barb.  103,  0  id.  667,  6  How.  Pr.  E. 
192. 

•  §  152,  at  amended  in  1852.         *  §  274,  as  amended  in  1852. 
'  5  How.  Pr.  R.  476. 
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that  the  party  is  not  confined  to  the  same  strictness 
of  statement  as  in  other  c^es,  but  that  the  equity 
rules  apply,  in  the  main,  to  the  one  class  of  cases,  and 
common  law  rules  to  the  other.  What  was  said  in 
a  former  chapter  on  this  subject,'  may  be  here  refer- 
red to  in  order  to  avoid  an  unnecessary  repetition. 
We  agree  with  that  class  of  decisions  which  hold 
that  there  is  no  such  distinction,  and  that  the  Ck>de 
has  really  provided  a  uniformity  of  pleading^  as  well 
as  practice,  in  all  cases.  This  applies  to  the  defend- 
ant's answer  of  new  matter,  as  well  as  to  the  state- 
ment by  the  plaintiff  of  his  cause  of  action ;  and, 
therefore,  in  strictness,  a  defendant  has  no  right  to 
set  up  in  an  answer,  constituting  even  an  equitable 
defence,  any  thing  except  maUridl  facta^  that  is,  isevir 
able  facts  capable  of  trials  and  which,  on  being  con- 
troverted, will  form  an  issue  or  issues  sufficient  to  ad- 
mit all  proper  evidence  of  the  facts  necessary  to  sus- 
tain the  defence.  But,  under  the  practice  established 
by  the  late  amendments  of  the  Code,  that  new  mat- 
ter (unless  a  counterclaim)  need  not  be  denied  by  the 
plaintifl^  and  is  not  deemed  admitted  on  the  trial,  I 
see  no  good  reason  why  the  rule  should  be  always 
strictly  enforced  in  case  of  the  defendant's  answer, 
except  when  a  counterclaim  is  pleaded,*  so  long  as  the 
fa^its  stated  are  pertinent  to  the  case,  and  may  he 
proved  in  support  of  the  issue,  even  though  not  di- 
rectly iseuaUe  facts  capable  of  tried.  The  defendant 
may^  if  he  choose,  it  is  presumed,  in  setting  up  an 
equitable,  as  well  as  a  legal  answer,  state  such  facts 
as  cannot  either  prejudice  or  "  aggrieve"  the  plaintifl^ 

^  Chap.  1,  sec.  ir.,  and  cases  there  cited.      *  See  next  section. 
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or  mislead  him  in  his  proof,  or  encumber  the  record, 
or  embarrass  the  proceedings.  If,  under  the  equity 
practice,  a  plaintiff  had  a  right  to  know,  not  only  the 
facte  and  circumstances  of  the  case  relied  on  by  the 
defendant,  but  the  use  designed  to  be  made  of  them, 
it  would  seem  that  he  should  still  have  ttat  right, 
particularly  as  he  admits  nothing  of  the  facte  stated, 
by  omitting  to  reply,  and  the  answer,  therefore,  can- 
not be  used  in  any  way,  as  an  examination  or  discove- 
ry of  evidence. 

8.  What  facts  rrmst  not  he  alleged. — ^The  right, 
however,  should,  at  least,  be  limited  by  the  rule  indi- 
cated in  Wooden  v.  Waffle,'  so  as  not  to  suffer  the 
defendant  to  encumber  the  record  with  details  which 
have  no  other  bearing  upon  the  case  than  to  establish 
some  other  fact,  affecting  the  equitable  right  in  con- 
troversy. Even  where  the  opposite  party  may  not 
be  "  aggrieved,"  the  court  has  an  interest  in  disen- 
cumbering the  record  of  irrelevant  and  redundant 
matter,  and  in  reforming  abuses  in  pleading.* 

Irrelevant  and  redundant  matter  in  an  anMoer^  as 
in  a  complaint,  may  be  struck  out  on  motion  of  any 
person  aggrieved  thereby.*  And  though,  perhaps, 
foi^  the  reasons  already  stated,*  the  defendant,  (unless 
his  answer  sete  up  a  counterclaim,)  should  not  in  ge- 
neral be  held  to  so  great  a  strictness  as  the  plaintiff 
in  his  complaint,  yet  it  is  undoubtedly  a  general  rule 
that  the  answer  should  set  up  only  the  facte  consti- 
tuting the  ground  of  defence,  and  no  more.  The  mo- 
tion to  strike  out  scandalous  and  impertinent  matter 

*  6  How.  Pr.  R.  156.  *  6  How.  Pr.  R.  156. 

•  Am.  Code,  §  160.     •  *  And  see  4  How.  Pr.  R.  69. 
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is  entirely  similar  to  an  exception  for  impertinence, 
under  the  equity  system/  Scandalous  and  imperti- 
nent matter,  even  if  not  included  under  the  head  of 
irrelevant  and  redundant  matter,  as  stated  in  the 
Code,  may  still  be  struck  out  of  the  pleadings.  This 
doctrine,  applied  in  the  case  of  Carpenter  v.  West,' 
to  scandalous  and  impertinent  matter  in  a  complaint, 
may  be  also  safely  applied  to  similar  matter  in  an 
answer. 

Facts,  also,  and  not  the  mere  evidence  of  faf  t«,  must 
be  stated  as  new  matter.  A  statement  of  evidence, 
instead  of  the  facts,  can  answer  no  possible  good  end, 
apd  is  in  itself  a  prolLdty  and  redundance  which  the 
court  will  correct.  ' 

The  statement  of  new  matter  must  be,  by  the  Code, 
not  only  such  as  constitutes  a  defence,  but  it  must  be 
in  ordinary  and  concise  language^  without  repetiidon.^ 
A  violation  of  either  of  these  requisites  is  an  abuse 
which  will  be  corrected  by  the  court,  on  motion. 
Under  these  provisions  in  Knowles  v.  Gee,*  Justice 
Selden  struck  out  a  large  portion  of  an  answer  em- 
bracing the  details  of  evidence  relied  on  to  sustain  a 
charge  of  fraud.  The  complaint  was  for  trespass  in 
cutting  and  carrying  away  grain,  and  the  answer  set- 
ting up  that  the  plaintiff's  deed  to  the  land  was  ob- 
tained by  fraud,  went  into  a  history  of  the  transac- 
tions between  the  parties,  with  the  circumstances  in 
detail  which  led  to  the  delivery  of  the  deed,  extend- 
ing to  upwards  of  sixty  folios.    Though  the  cause  of 


'  6  How.  Pr.  K.  44. 

•  5  How.  Pr.  R.  63.  See  this  case  cited,  ante,  page  177. 

•  Am.  Code,  §  149.  *  8  Barb.  S.  C.  R.  300. 


SEC.  in.]  STATEMENT  OF  NEW  MATTEE.  283 

action  or  defence,  it  was  said,  must  be  stated  fully 
and  clearly,  and  general  pleading  is  no  longer  allowed 
yet,  facts  only,  and  not  the  mere  evidence  of  facts, 
should  be  stated.' 

The  facts  must  also  be  stated,  not  only  concisely^ 
but  tviihout  repetition^  and  if  not  so  stated  the  court 
will  correct  the  abuse.  Thus,  if  the  defendant  un- 
dertake, under  the  pretence  of  setting  forth  several 
separate  defences,  to  set  forth  the  same  defence  in 
different  forms,  the  court  will,  within  the  principle  of 
Stockbridge  Iron  Co.  v.  Mellen,'  strike  out  all  but 
one,  with  costs.  What  the  Code  means  by  "  ordina- 
ry" language  it  would  be,  perhaps,  hazardous  to  say. 
It  is  presumed  that  terms  of  art,  professional  express 
sions,  and  generally  all  words  of  good  etcmdmg  in  the 
Jbmglish  language  may  still  be  used ;  and  it  is  very 
doubtful  whether  ady  court  would  descend  so  far  as 
to  criticise  the  language  of  a  pleading  by  striking  oul 
an  ordinary  Latin  word,  or  law  French  term,  whici 
has  been  in  use  among  pleaders  for  centuries  past, 
unless,  indeed,  the  party  objecting  should  show  igno- 
rance on  affidavit,  or  otherwise  prove  himself  "ag- 
grieved" to  the  satisfaction  of  the  court.  A  demurrer 
to  the  abbreviation  vs.  of  the  Latin  word  versus^  in 
the  title  of  the  complaint,  was  very  properly  overruled 
as  frivolous. 

In  a  partition  suit,  an  allegation  in  the  answer  that 
the  plaintiff  had  unreasonably  refused  to  make  paiti- 


'  Justice  Welles  allowed  an  answer  of  26  folios  to  stand,  nnder 
similar  circumstances.  Burget  v.  Bissell,  5  How.  Pr.  B.  1 92.  See 
remarks  on  this  case,  ante,  pages  181,  182. 

'  6  How.  Pr.  B.  439. 
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tion  by  deed,  was  struck  out  as  irrelevant  and  re- 
dundant. It  could  have  no  possible  influence  upon 
the  action,  and  if  replied  to,  it  was  said,  it  would  raise 
an  immaterial  issue,  and  tend  to  embarrass  the  pro- 
ceedings/ 

And  where  there  are  several  defendants,  an  answer 
by  one  of  them,  which  is  immaterial  as  between  him 
and  the  plaintiff,  but  is  intended  to  form  a  case  for  ad- 
judication of  equities  between  him  and  a  codefendant, 
will  be  struck  out  on  motion  as  immaterial,  on  the 
question  of  the  plaintiff's  right  to  recover/  Imma- 
terial matter,  when  inserted  in  an  answer,  cannot  be 
demurred  to;  it  must  be  taken  advantage  of  by 
motion  to  strike  it  out  as  irrelevant  and  redundant,* 

A  hypotlieticcA  answer^  or  an  answer  in  the  alterna- 
tive, cannot  be  properly  pleaded ;  as  if  the  defendant, 
in  an  action  for  slander,  with  a  general  denial,  state, 
that  if  he  did  speak  the  words,  &c.,  he  will  then  prove 
something  in  mitigation  or  justification  ;*  and  a  separ- 
ate aAswer  of  this  description,  it  seems,  is  bad  for  in- 
sufficiency on  demurrer/ 

Inconsistent  answers  are  not  countenanced  under 
the  Code,  any  more  than  they  were  under  the 
old  equity  system/    At  common  law,  a  defendant 


*  M'Gown  V,  Morrow,  Special  Term,  per  Parker,  J.,^  3  C. 
R.  9. 

'  Woodworth  v.  Bellows  and  others,  4  How.  Pr.  R.  24. 
•Id.    2  Sand.  702. 

*  Soe  rewarkfl  8T)d  c?^e«,  citH.  ant*>,  p»^'*<'  ?^1,  *^02. 

*  6  How.  Pr.  R.  84.     Id.  401. 

*  The  anonymous  case  reported  in  1 C.  R.  134,  does  not  seem  to 
be  sustained  by  the  later  decisions. 
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could  plead  only  one  plea ;  but  by  statute  he  might 
plead  as  many  separate  matters  as  he  should  think 
necessary  to  his  defence,  subject  to  the  power  of  the 
court  to  compel  him  to  elect  by  which  plea  he  would 
abide  in  cases  where  he  should  plead  inconsistent  pleas.* 
A  defendant  could  not  deny  the  execution  of  a  deed, 
or  plead  the  general  issue  in  assumpsit,  and  also  a 
tender.*    Nor  in  trespass  could  he  plead  at  the  same 
time  the  general  issue,  aKen  enemy,  and  a  justifica- 
tion.*   And  where,  in  an  action  of  debt  on  bond,  the 
defendant  pleaded  payment  before  the  day,  and  pay- 
ment at  the  day,  the  court  ordered  the  first  plea  to 
be    struck    out.*    But  with    the    general  issue  in 
assumpsit,  he  might  plead  infancy,  or  the  statute  of 
limitations,  or  discharge  by  bankruptcy ;  and  in  tres- 
pass to  lands,  he  might,  with  the  plea  of  not  guilty, 
also  plead  title  in  himself,  or  a  third  person,  or  justi- 
fication.* 

In  equity,  a  defendant  might  also  set  up  by  answer 
as  many  defences  as  he  might  have,  but  not  incon- 
sistent defences.*  In  a  verified  answer,  it  was  held 
that  he  could  not  set  up  two  defences  that  cannot 
both  be  true  in  fact."  He  might  deny  the  truth  of 
the  allegations  of  the  bill,  and  set  up  any  other  mat- 
ters not  wholly  inconsistent  with  his  denial  on  a  full 
or  partial  defence.*  And  where  from  redundant  ex- 
pressions,  or  other  verbal  inaccuracy,  a  defence  had 


»  2  R.  S.  (3d  ed.)  p.  448,  §  27. 

•  4  T.  R.  194.     5  Id.  97.     4  Taunt.  459. 

•  12  East.  806.  *  1  John.,  case  152. 

•  Grab.  Pr.  245.  *  1  Barb.  Ch.  Pr.  138. 
'  U  Paige,  46,                            Ml  Paige,  46. 
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been  rendered  inconsistent,  when  it  was  evidently 
not  intended  to  be  so,  the  conrt  wonld  either  reject 
the  redundant  expressions  as  surplusage,  or  direct 
them  to  be  struck  out.*  This  may  now  be  obtained 
by  motion  to  the  court  to  render  the  pleading  more 
definite  by  amendment. 

In  Boyce  v.  Brown,'  it  was  held,  that  under  the 
Code,  the  defendant  could  not  plead  inconsistent 
defences.  Thus,  it  was  said,  that  in  trespass  he  could 
not,  as  under  the  old  practice,  plead  a  general  denial 
and  a  justification  at  the  same  time,  as  both  could  not 
be  true.  He  should  either  deny  the  trespass  al- 
together, or  confess  it,  and  justify,  or  avoid  the  act. 
Judgment  was  given  for  the  plaintiff  in  that  case,  not 
for  the  insufficiency  of  the  answer,  as  it  contained  some 
facts  which,  if  properly  alleged,  would  have  been  a 
defence,  but  because  the  answer  was  not  drawn  in 
conformity  with  the  Code,  and  the  plaintiff  as  the  Code 
then  stood,  was  not  allowed  to  demur.  On  appeal, 
in  the  same  case,  the  judgment  was  affirmed.*  In 
Arnold  v.  Dimond,*  it  was  held,  that  the  defendant 
cannot  set  up  two  defences  not  consistent  with  each 
other,  one  of  which  from  its  nature  must  be  within 
his  peraonal  knowledge  ;  as  a  carrier  to  answer : — 1st. 
That  he  was  not  the  owner  of  the  vessel.  2d. 
That  the  property  shipped  was  delivered  to  the 
plaintiffi 

Where  the  defences,  however,  both,  or  all  of  them, 

*  1  Barb.  Ch.  Pr.  138. 

*  3  How.  Pr.  R.  391,  at  special  term,  per  Willard,  J. 

*  7  Barb.  S.  C.  R.  81. 

*  N.  Y.  Superior  Court,  4  Saud.  680. 
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may  be  true,  though  entirely  different  in  their  nature, 
they  are  not  inconsistent.  Thus,  in  Buddington  v. 
Davis,*  it  was  said,  that,  whUe  a  conditional,  or  de 
bene  esse  defence  could  not  be  sustained,  as  in  an  ac- 
tion for  libel,  if  the  defendant  should  set  up  that,  if 
the  same  waspvMished  it  was  t/rue^  or  was  pn/vUeged^ 
yet,  that  in  such  action,  the  defendant  might  sepa- 
rately dewy^  and  justify  /  that  is,  he  might  deny  all 
the  allegations  of  the  complaint,  and  then,  by  a  separate 
statement  in  the  same  answer,  allege  the  truth  of  the 
publication ;  and  again,  by  another  separate  state-^ 
ment,  aver  that  the  publication  was  privileged.  AU 
these  several  defences  might  be  true,  and  proof  of 
one  would  defeat  the  action.  But  in  an  action  for 
trespass,  if  the  defendant  should  deny  that  he  com- 
mitted the  trespass,  and  allege  matter  in  avoidance, 
as  a  former  recovery  for  the  same  trespass,  it  is  mani- 
fest  that  both  cannot  be  true,  and  the  latter  is  incon- 
sistent with  the  former. 

When  inconsistent  defences  are  set  up,  the  defect 
is  properly  to  be  reached  by  motion  to  strike  out  one 
of  the  defences,  in  which  case,  as  under  the  old  prac- 
tice, the  court  will  either  strike  out  the  defence,  or 
compel  the  defendant  to  elect  by  which  he  wiU  abide.' 

If  a  motion  to  strike  out  the  objectionable  matter 
cannot  reach  or  cure  the  defect,  the  objection,  it  is 
presumed,  may  be  taken  by  demurrer,  as  in  the  case 
of  Sayles  v.  Wooden,*  Lewis  v.  Kendall,*  and  others- 
Such  an  answer,  it  seems,  is  "  insufficient'^  within  the 

*  6  How.  Pr.  R.  401,  per  Harris,  J. 

■  Porter  v.  MoCreedy,  1  C.  R,  N.  S.  88. 

•  6  How.  Pr.  R.  84.  *  6  How.  Pr..E.  69. 
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meaning  of  the  Code,  and  may  be  objected  to  by  de- 
murrer, for  it  is  held  that  an  answer  is  insufficient  in 
the  sense  of  the  Code,  not  only  where  it  sets  up  a 
defence  which  is  groundless  in  law,  but  where  in  the 
mode  of  stating  a  defence,  otherwise  valid,  it  violates 
those  primary  and  essential  rules  of  pleading  which 
the  Code  has  retained/  And  the  rule  is  no  doubt 
correctly  laid  down  in  the  case  of  Nichols  v.  Jones, 
that  where  the  objection  is  to  the  whole  of  a  separate 
answer  or  defence  it  should  be  taken  by  demurrer, 
unless  palpably  insufficient,  as  a  frivolous,  or  irrele- 
vant defence,  in  which  case  a  motion  for  judgment 
on  account  thereof  will  be  entertained ;  but  if  part 
of  such  an  entire  and  separate  defence  may  be  good, 
the  redundant  or  superfluous  matter  incorporated 
with  it  should  be  struck  out  on  motion."  A  similar 
view  was  taken  in  the  case  of  Fabricotti  v.  Launitz,* 
in  the  N.  Y.  Superior  Court. 

4.  What  need  not  be  stated  in  the  answer. — ^It  is  not 
necessary  in  an  answer,  as  well  as  in  a  complaint,to  state 
matter  of  which  the  court  takes  notice  ex  officio;  nor 
to  anticipate  a  reply,  and  state  matter  which  would 
more  properly  come  from  the  other  side ;  nor  to  al- 
lege what  is  presumed  in. law  ;  nor  what  is  necessari- 
ly implied.  A  defendant  in  equity  was  not  bound  to 
answer  a  matter  stated  by  way  of  recital,  and  not 


» 

^  Fry  V.  Bennett,  Sap.  Court,  N.  T.,  at  General  Term,  per  Du£R, 
J.  1  G.  R,,  N.  S.  252.  But  see  contra  7  How.  Pr.  R.  57,  and  see 
post,  chap.  vii.  sec.  3. 

"  Per  Barculo,  J.,  6  How.  Pr.  R.  355. 

*  3  Sand.  744. 
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positively  ;*  nor  aa  to  the  correctness  of  an  aritlimeti- 
cal  proposition  ;*  nor  generally  any  allegation  wliicli 
was  not  material  for  any  purpose  of  the  suit.'  The 
same  is  the  practice  under  the  Code ;  neither  a  prayer 
for  relief,  nor  a  conclusion  of  law,  nor  any  other  mat- 
ter upon  which  an  issue  cannot  be  taken,  and  which 
is  not  material  to  the  action,  need  be  answered ;  and 
a  failure  to  answer  will  not  be  deemed  an  admission  of 
such  matters  as  evidence  on  the  trial. 

It  was  also  a  well  established  rule  in  equity  that 
the  defendant  was  not  bound  to  answer  any  allega- 
tion which,  if  confessed,  would  subject  him  to  pumsh- 
ment,  penalty,  or  forfeiture.* 

The  Code,  however,  limits  the  privilege  to  that 
class  of  cases  only  where  an  admission  of  the  truth  of 
the  charge  would  subject  the  party  to  prosecution  for 
B,  felony.  In  'Hill  v.  Miller,*  in  the  N.  Y.  Superior 
Court,  it  was  held  that  the  defendant  need  not 
admit  or  deny  allegations  in  the  complaint  which  he 
will  state  in  his  answer  un^er  oath  he  might  subject 
himself  to  a  criminal  prosecution  by  answering.  The 
statement,  so  verified,  will  put  in  issue  such  allegar 
tion,  and  put  the  plaintiflF  to  proof  of  his  case  pre- 
cisely the  same  as  though  an  answer  had  been  inter- 
posed denying  the  allegation.  The  above  case  held 
that  the  rule  applied  to  all  cases  of  criminal  prosecu- 
tions, such  as  misdemeanor  for  assault  and  battery, 
&c.    This  was,  however,  under  the  Code  of  1849, 

5 

"  6  Paige,  124.  •  Id.  239. 

*  3  Barb.  Ch.  R.  312.  3  Paige,  210, 

*  4  John.  Ch.  B.  432.    2  Paige,  599.    3  Id.  528.  16  John.  592. 

*  2  Sand.  684.    See  also  White  v,  Commings,  3  Id.  716. 
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which  did  not  have  the  clause  contained  in  the  Code 
as  it  now  stands,  that  no  pleading  can  he  used  in  a 
oHm^iifwl  proseouMon  against  the  party  as  proof  of  a 
fact  admitted  or  aUeged  in  such  pleadin^^  In  cases 
less  than  felony,  therefore,  the  defendant  must  still 
answer  under  oath  if  required/ 

5.  How  statement  vn  answer  to  he  made. — Having 
considered,  firsts  what  matters  must  necessarily  be 
stated  by  the  defendant  in  his  answer ;  second^  what 
may  be  alleged  by  him  as  new  matter ;  third^  what 
must  not  be  alleged ;  and  fourtli^  what  need  not  be 
alleged ;  it  remains  only  to  notice  briefly  how  the 
statement  by  the  defendant  of  new  matter  in  his 
answer  must  be  made.  ' 

It  was  remarked,  ante,  page  193,  in  considering 
the  manner  of  stating  the  facts  in  the  complaint,  that 
much  of  what  was  there  said  would  apply  to  the 
mode  of  stating  a  defence  by  the  defendant  in  his 
answer ;  and  it  is  only  necessary  now  to  refer  to 
the  remarks  on  the  various  matters  noticed  under 
that  head,  without  repeating  them  here  in  detail/ 
There  are,  however,  one  or  two  matters  particularly 
applicable  to  the  manner  of  stating  a  defence,  which 
it  will  be  proper  to  notice  in  this  place;  and  first: 

■ 

Sepa/rate  defences^  how  stated. — ^The  Code  provides 
that — 

"  The  defendant  may  set  forth  by  answer  as  many  de- 
fences and  counterclaims  as  he  may  hare,  whether  they  be 

'  Am.  Code,  §  167. 

*  And  see  post,  seo.  y.  of  this  chapter. 

*  Ante,  pftges  192  to  205. 
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such  as  have  been  heretofore  denominated  legal  or  equit- 
able, or  both.  They  must  each  be  separately  stated,  and 
refer  to  the  causes  of  action  which  they  ar«  intended  to 
answer,  in  such  manner  that  they  may  be  intelligibly  dis- 
tinguished."^ 

The  nature  of  the  defences  which  maybe  separately 
pleaded,  has  been  already  in  part  considered.  They 
are — ^first,  a  general  or  specific  denial ;  second,  new 
matter  in  avoidance ;  third,  counterclaim.  They  may 
be  legal  or  equitable  defences,  or  both;  but  they 
must  be  consistent ;  that  is,  they  must  both,  or*  all, 
be  true,  and  must  not  be  of  such  a  nature,  that  if 
one  is  proved  to  be  true,  the  other  must  necessarily 
be  false." 

They  must  also  be  separately  stated.  This  is  a 
very  important  and  essential  feature  in  the  manner 
of  stating  a  defence.  The  provision  in  the  Code  is 
conclusive  to  show  that  defences  must  be  single  /  that 
is,  not  consisting  of  a  single  allegation,  or  a  single 
material  fact,  but  of  a  single  matter,  which,  as  a 
whole,  and  complete  in  itself,  will,  if  proved,  form  an 
entire  defence  to  so  much  of  the  conaplaint  as  it 
assumes  to  answer."  And,  according  to  Justice 
Selden,  there  can  be  no  proper  mode  of  framing  an 
answer  in  a  common  law  action  without  distinguish- 
ing each  separate  defence  by,  at  least,  some  appro- 
priate commencement,  if  not  conclusion ;  as,  for  ex- 
ample, "  and  for  a  further  defence,  &c.*'* 

'  Am.  Code  1852,  §  150. 
'  See  ante,  pages  286,  287. 

•  See  Willis  v.  Taggard,  6  How.  Pr.  R.  433. 

*  Benedict  t.  Seymoar,  6  How.  Pr.  R.  302. 


292  THE  AirSWEB.  [CH.  T. 

In  the  leading  case  of  Boyce  v.  Brown/  several 
times  above  cited,  it  was  said,  on  appeal  to  the 
Supreme  Court,  by  Justice  Hand,  "  As  I  understand 
section  150,  it  is  a  statutory  inhibition  against  dupli- 
city in  stating  two  defences  together.  Each  defence, 
or  ground  of  defence,  must  be  separately  stated ;  and 
this,  I  think,  applies  to  more  than  one  defence  to  the 
same  cause  of  action,  as  well  as  to  different  de- 
fences to  different  causes  of  action;  so  that,  under 
the  Code  as  amended  by  act  of  April  11,  1849,  it 
may  be  doubtful  whether,  what  was  matter  of  form 
before,  requiring  a  special  demurrer,  is  not  now 
matter  of  substance,"  <fec,' 

The  separate  grounds  of  defence,  separately  stated 
as  prescribed  in  section  150,  take  the  place  of  separ- 
ate pleas.*  And  see  further,  as  to  separate  statement 
of  Counterclaim,  post,  sec.  iv.  of  this  chapter. 

The  defences  must  not  only  be  separately  stated, 
but  they  must  "  refer  to  the  causes  of  action,  which 
they  are  intended  to  answer  in  such  manner  that 
they  may  be  inteUigibly  distinguished."  That  is  to 
say,  if  a  complaint  contains  several  distinct  causes  of 
action,  these  are  to  be  separately  stated,  in  substance, 
similar  to  the  manner  of  stating  the  counts  in  a  de- 
claration,* and  each  cause  of  action  must  be  separately 
answered.  If  the  defendant  have  two  or  more  de- 
fences to  any  one  cause  of  action,  he  may  set  them 


*  7  Barb.  S.  C.  R.  80.     3  How.  Pr.H.  391. 

'  See  on  this  point,  Fry  v,  Bennett,  1  C.  R.,  N.  S.  252  ;   and 
post,  chap.  vii.  sec.  3. 

*  Cobb  V,  Frazee,  per  Gridlky,  J.,  4  How.  Pr.  R.  413. 

*  Ante,  pages  195  to  198. 
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forth,  1bnt  each  defence  must  point  out  specifically  the 
cause  of  action  to  which  it  is  designed  to  be  an  an- 
swer, as  for  example,  "  and  as  to  the  cause  of  action, 
secondly  set  forth  in  the  plaintiff's  complaint,  the 
defendant  for  answer,  further  says,  &c.,"  or  in  some 
other  way  to  distinguish  it  intelligibly.*  The  burden 
of  analyzing  the  defence,  as  has  been  well  remarked,  is 
not  to  be  thrown  on  the  court  at  the  trial,  nor  is  the 
plaintiff  bound  to  take  notice  of  it  at  his  peril.  If, 
instead  of  observing  these  rules  prescribed  for  the 
manner  of  the  statement  of  a  defence,  the  defendant 
mingles  together  two  or  more  statements,  each  of 
which  would  be  a  sufficient  defence,  if  separately 
stated,  the  court  will  strike  out  one  on  motion,"  or, 
perhaps,  adjudge  the  pleading  bad  on  demurrer.*  And 
similar  consequences  will  result  from  setting  up  sepa- 
rately two  or  more  defences  to  a  complaint  contain- 
ing several  distinct  causes  of  action,  without  properly 
distinguishing  as  to  which  cause  each  defence  is  intend- 
to  apply.  Perhaps,  however,  in  such  a  case,  the  pro- 
per way  would  be  for  the  plaintiff  to  move  that  the 
defendant  be  compelled  to  make  his  answer  more  de- 
finite and  certain  by  amendment. 

Joint  or  separate  answer. — ^If  there  are  two  or 
more  defendants,  each  defendant  may  put  in  a  sepa- 
rate answer  in  cases  where,  according  to  section  274 
amended  Code,  a  several  judgment  may  be  proper. 
In  equity  two  or  more  persons  might  join  in  the 


A^J  jy  'lii^  lato  lUiCS  of  Llio  SapiOLie  Uouro,  eaoli  uufccioo  is  rd- 

qaired  to  be  '*  plainly  numbered,''  see  Rule  87. 

■  6  How.  Pr.  R.  301. 

*  1  C.  R.,  N.  S.  252,  see  post,  chap.  vii.  sec.  3. 
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same  answer,  and  where  their  interests  were  the 
same,  and  they  appeared  by  the  same  solicitor,  they 
ought  to  do  so,  unless  some  good  reason  existed  for 
answering  separately.*  When  a  joint  fiduciary  capa- 
city exists,  a  joint  answer  should  be  adopted.  But 
the  rule  does  not  apply  where  the  joint  parties  are 
liable  to  account,  ana  incur  responsibility,  as  in  the 
case  of  executors  and  trustees.*  When  the  interests  of 
the  defendants  are  not  the  same,  they  should  answer 
separately. 

Where  the  defendants,  if  liable  at  aU,  are  all  liable 
as  joint  contractbrs,  the  answer,  as  in  equity  cases, 
should  be  joint.*  If  the  defendants  are  severally 
liable,  each  may  properly  appear  separately,  and  an- 
swer, as  for  example,  in  case  the  defendants  hold 
different  relations  to  the  plaintiflfe,  such  as  the 
maker  and  endorser  of  a  promissory  note,  &c.  So 
also  where  the  defence  relied  on  is  a  mere  personal 
discharge,  such  as  bankruptcy  of  one  joint  con- 
tractor, infancy,  &c.*  In  actions  for  a  wrong  or  injury 
as  trespass,  slander,  assault  and  battery,  Ac,  the 
plaintiff  is  allowed  to  recover  against  one  or  more 
of  several  defendants,  and  a  several  judgment  is  al- 
ways proper.  Each  of  the  defendants,  therefore,  may 
answer  severally,  and  by  the  same  or  by  different 


'  1  Barb.  Ch.  Pr.  158. 

*  Id.  157. 

*  '^  Each  defendant  is  at  liberty  to  use  snch  plea  as  he  may  think 
proper  for  his  defence,  and  they  may  either  join  in  the  same  plea  or 
sever  at  their  discretion."    Such  was  the  rule  at  common  law. 
Steph.  PI.  257. 

*  How.  Pr.  R.  272.     1  Chit.  PI.  35. 


I 
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attorneys.  Where,  however,  two  defendants  answer 
separately  by  the  same  attorney,  and  verdict  and  judg- 
ment are  given  in  their  favor,  but  one  bill  of  costs 
will  be  allowed.'  And  where  two  defendants  answer 
separately,  by  different  attorneys,  one  of  whom  is  a 
clerk  in  the  office  of  the  other,*  or  who  are  partners 
in  business,"  but  one  bill  of  costs  will  be  allowed ; 
otherwise  if  not  partners.* 

If  one  or  more  of  the  defendants  fail  to  answer  in 
cases  where  a  several  judgment  may  be  proper,  the 
court  will  render  judgment  against  them  leaving  the 
ssues  raised  by  the  answer  of  the  defendant  or  de- 
fendants who  appear,  to  be  tried.*  But  an  answer 
put  in  by  one  of  several  defendants  must  be  material 
on  the  question  of  the  plaintiffs  right  to  recover  ;  it 
cannot  set  up  equities  to  be  adjusted  between  him 
and  a  co-defendant,  pursuant  to  section  274  of  the 
Code."  And  in  rendering  a  judgment  under  this 
section,  which  shall  determine  the  rights  of  the 
plaintiflfe  or  defendants,  as  between  themselves,  the 
defendant  claiming  such  judgment  as  against  a  co- 
defendant,  must  actually  appear  as  a  litigating  party 
in  court.'    It  seems  to  be  proper,  under  the  Code, 

'  Tracy  v.  Stone,  4  How.  Pr.  R.  104. 

•  6  How.  Pr.  R.  404.  •  6  How.  Pr.  R.  9. 

^  5  Id.  336.  The  N.  Y.  Superior  Court  allowed  separate  bills  of 
costs  against  two  defendants  defending  by  the  same  attorney.  4 
Sand.  671  ;  but  it  was  held  by  the  same  court,  in  another  case,  that 
but  one  bill  could  be  allowed  in  favor  of  two  defendants,  3  Sand. 


*  Am.  Code,  §  274. 

*  Woodworth  t^.   Bellows  and  others ;   4  How.  Pr.  R.  24,  per 
Welles,  J. 

*  Norbury  v.  Seely ;  4  How.  Pr.  R.  73,  per  Harris,  J 
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for  a  defendant  to  join,  with  a  sufficient  answer  bar- 
ring the  plaintiff's  right  to  recover,  an  answer  con- 
taining facts,  which  if  proved,  will  authorize  the  court 
to  render  judgment  that  he  be  subrogated  in  place 
of  the  plaintiff,  or  such  other  judgment  as  will  deter- 
mine the  equities  between  him  and  his  co-defendant. 
Such  answer,  however,  should  not  be  allowed,  if  cal- 
culated to  prejudice  or  delay  the  plaintiff  in  collect- 
ing his  demand,  and  it  would  seem  to  be  but  just  that 
in  such  case  the  court  should  require  the  truth  of  the 
defence  as  against  the  plaintiff  to  be  verified  by 
affidavit. 

And  generally  aU  matters  of  defence  set  up  should  be 
true.  Under  the  old  system  of  pleading,  it  was  very 
quaintly  but  correctly  remarked  that,  "  truth  is  not 
properly  a  quality  of  pleading,"*  and  though  a  cardi- 
nal rule  was,  that  the  pleadings  ought  to  be  true,  yet 
in  general,  there  waa  no  means  of  enforcing  this  rule, 
because,  regularly,  there  was  no  proper  way  of  prov- 
ing the  falsehood  of  an  allegation  till  issue  had  been 
taken  and  trial  had  upon  it.*  The  science  of  plead- 
ings, it  was  said,  had  no  rules  whereby  truth  could  be 
ascertained.'  The  original  code  attempted  to  remedy 
this  defect  in  part,  by  requiring  a  verification  to  all 
pleadings,  and  thus  bringing  down  the  aUegations  to 
the  compass  of  ordinary  probability,  if  not  of  absolute 
Jtruth.  The  veiification  being  now  optional  with  the 
plaintiff,  a  false  or  sham  answer  may,  of  course,  still 
be  put  in.  But  thp  Code  has  provided  a  way  to  en- 
force tlie  rule  requiring  truth  in  pleading,  by  arming 

*m  ■■■■,■  ,.      .1     I 

'  Evans  on  PL  06.  •  Steph.  on  R.  441.  '  Id. 
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the  court  with  power  to  strike  out  such  sham  answer 
and  render  judgment  in  a  summary  manner,  on  mo- 
tion,* 


SECTION  IV. 


COUNTERCLAIM. 


The  word  "  counterclaim"  is  introduced  into  the 
Code  by  the  amendments  of  1852.  As  the  section 
now  stands,'  the  answer  must  contain,  besides  a  gene- 
ral or  specific  denial  of  the  allegations  which  the 
defendant  intends  to  controvert, 

2d.  "  A  statement  of  any  new  matter  constituting  a  de. 
fence  or  oov/nterclaim^^  in  ordinary  and  concise  language, 
without  repetition." 

Besides  this  provision,  the  amendments  of  1852 
introduced  into  the  Code  the  following  new  defini- 
tion: 

"  The  counterclaim  mentioned  in  the  last  section  must  be 
one  existing  in  favor  of  a  defendant,  and  against  a  plaintifi^, 
between  whom  a  several  judgment  might  be  had  in  the  ac- 
tion, and  arising  out  of  the  following  causes  of  action  : 

"1.  A  cause  of  action  arising  out  of  the  contract  or  trans- 
action set  forth  in  the  complaint,  as  the  foundation  of  the 
plaintiif's  claim,  or  connected  with  the  subject  of  the  action. 

'  Post,  §yL  of  this  chapter.         *  Sac.  149,  Am.  Code. 

*  The  word  " couDterclftim"  is  substituted  in  plaoe of  ''set-off." 
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^'  2.  In  an  action  arising  on  contract,  any  other  cause  of 
action  arising  also  on  contract,  and  existing  at  the  com- 
mencement of  the  action." 


The  latter  subdivision  evidently  embraces  that 
class  of  defences  to  an  action  usually  denominated 
set-oflf.  The  former,  other  cases  of  cross  demand  be- 
tween the  parties  growing  out  of  tbe  subject  matter 
of  the  suit. 

What  is  a  cownterclmm. — It  may  be  important  to 
know  the  exact  definition  of  the  term  "  counterclaim,'' 
as  used  in  the  Code,  and  what  species  of  defences  it 
was  intended  to  embrace ;  for,  as  will  be  noticed  more 
at  large  in  the  next  chapter,  it  is  only  in  case  the 
defence  set  up  is  a  "  counterclaim"  tbat  a  reply  is 
now  necessary.  It  may,  perhaps,  in  the  absence  of 
all  judicial  construction  on  this  new  provision  of  the 
Code,  be  difficult  to  define  correctly  and  with  pre- 
cision the  exact  legal  definition  of  the  term  "counter- 
claim." It  undoubtedly  embraces  what  was  formerly 
known  as  set-oflE^  and  also  recoupment  of  damages  in 
those  cases  where  such  matter  of  recoupment  would 
have  been  the  subject  of  a  cross  action.  But  it  has 
also  evidently  a  wider  and  more  extended  significa- 
tion, and  embracing  matters  which  heretofore  have 
been  classed  as  purely  equitable,  and  could  not  have 
been  interposed  to  an  action  at  law,  or  directly  in  a 
suit  in  equity ;  it  is  intended  to  apply  to  every  defence 
which  heretofore  would  have  been  the  subject  of  a 
cross  suit,  equitable  as  well  as  legal,  such  not  only  as 
go  to  defeat  the  plaintiff's  action  merely,  but  such  as 
ask  affirmative  relief  for  the  defendant,  limited  only, 
in  cases  other  than  a  set-off  on  contract,  by  the  re- 
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striction  that  snch  defence  mnst  arise  out  of,  or  be 
connected  with,  the  subject  of  the  plaintiff's  demand. 
It  may  be  proper  here  to  observe  that  the  portion 
of  the  Code  above  quoted,  relative  to  the  "  counter- 
claim,^' is  identical  with  the  provisions  on  that  sub- 
ject contained  in  the  report  of  the  Commissioners  to  the 
Legislature  of  1850,  which  was  printed,  but  never 
acted  on  by  that  body/  In  order  to  elucidate  more 
clearly  the  nature  of  the  counterclaim  as  intended  by 
the  commissioners,  we  shall  quote  the  following  jBrom 
their  explanatory  note  to  the  section  in  question : — 

^^  The  statute  of  set-off  was  the  first  iDUovation  upon  the 
common  law.  That,  however,  was  quite  limited  in  its  opera- 
tion. Of  late  years  the  courts  have  let  in  a  new  set  of  cross 
demands  under  the  name  of  recoupment.  We  propose  iu 
this  section  to  open  the  door  still  wider,  and  to  admit  many 
cross  demands  now  excluded.  Further  experience  may 
show  that  the  door  should  be  open  wider  still. 

"  The  first  subdivision  of  this  section  is  intended  to  remove 
a  doubt,  which  has  been  sometimes  ^expressed,  whether 
affirmative  relief  can  be  given  upon  an  answer  setting  up  a 
defence  which  heretofore  would  have  been  accounted  equit* 
able  only.  For  example,  in  the  case  of  an  action  to  dis- 
possess an  occupant  of  land ;  the  defendant  claims  to  occupy 
under  a  contract  to  purchase,  and  asks  on  his  part  for  a 
judgment  that  the  plaintiff  give  him  a  conveyance.  It  is 
the  intention  of  the  Code  that  the  whole  controversy  between 
the  parties  should  be  settled  in  one  action,  and  that  either 
plaintiff  or  defendant  should  have  such  relief  as  the  nature 
of  the  case  requires.  It  is  as  easy  to  do  this,  as  it  is  to  de- 
cide upon  what  was  considered  a  mere  equitable  defence  to 
a  legal  demand,  and  there  is  no  difficulty  in  either. 

"  Suppose  an  action  upon  a  written  agreement  to  recover 


*  S«6  Report,  §  645,  sub.  2  and  §  646. 
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damages  for  not  performing  it.  The  defendant  answers  that 
the  writing  does  not  express  the  intention  of  the  parties,  and 
that  he  did  perform  it  according  to  the  real  agreement 
between  them.  Is  such  a  defence  admissible  under  the 
Code  ?  That  question  involves  another,  which  is  this :  is 
the  agreement  by  the  law  of  the  land  binding  upon  the  de- 
fendant as  it  stands,  or  is  it  not?  !M^ow,  if  it  be  not  bind- 
'  ing ;  that  is,  if,  before  the  Oode^  he  cauld,  hj  anj  form  of 
action  get  rid  of  it,  he  can  do  so  now  in  the  action  prose- 
cuted under  the  Code*  The  eifect  of  the  Code  is  to  open 
the  door  to  remedies  without  disturbing  rights.  It  has  not 
changed  the  rights  of  the  parties.  It  has  simplified  and 
shortened  their  remedies."* 

From  tbese  remarks  c^  the  oommissioners,  we  gain 
a  tolerably  clear  idea  of  the  nature  and  extent  of  tbe 
"  counterclaim"  as  used  in  the  Code.  It  is  intended 
to  embrace ; — 

Mret.  Matters  which,  by  the  statute,  might  here- 
tofore have  been  interposed  by  way  of  set-off  in  an 
action  on  contract,  and  also,  in  such  action,  any 
other  damages,  liquidated  or  unliquidated,  accrued 
at  the  commencement  of  the  action,  arising  on  a  con** 
tract,  either  between  the  parties  to  the  action  or  the 
defendant  and  any  assignor  of  a  thing  in  action 
within  the  provisions  of  section  112  of  the  Code. 

Second.  Matters  which  heretofore  might  have  been 
given  m  evidence  in  recoupment  of  damages,  and 
which  would  have  been  the  subject  of  a  cross  action 
by  the  defendant  against  the  plainti£ 

Tki7'd.  Any  other  matter  of  defence,  legal  or  equit- 
able, whereby,  by  "  the  law  of  the  land,"  the  defend- 
ant would  have  been  enabled,  in  any  form  of  action, 
legal  or  equitable,  not  only  to  defeat  the  plaintiff's 

*  Report  of  the  Commissioners  complete,  pages  267,  268. 
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claim,  bnt  to  have  obtained  affi/rmaJtive  rdief  in  re- 
spect to  some  matter  growing  out  of,  or  connected 
with,  such  claim. 

And  Fowrtk.  Any  matter  arising  out  of,  or  con- 
nected with,  the  subject  of  the  plaintiff's  action, 
which,  liough  not  a  complete  defence  thereto,  might 
have  been  the  ground  of  another  action  by  the  de- 
fendant against  the  plaintiff  for  damages  or  specific 
r«lie£ 

"  The  object  of  this  provision  of  tlie  «  connterclaim" 
is,  as  the  commissioners  have  expressed  it,  to  prevent 
the  "  inconvenience  of  having  several  law  suits  where 
one  would  answer  the  purpose.'' 

In  respect  to  the  eetroff^  or  a  cause  of  action  aris- 
ing on  contract,  it  is  to  be  observed  that  the  demand 
must  exist  at  the  time  of  the  commencement  of  the 
action.  This  is  in  accordance  with  the  rule  existing 
before  the  Code.*  But  in  other  respects  the  Code  has 
enlarged  the  privilege  of  set-off  beyond  what  the 
statute  permitted.  Thus,  by  reference  to  the  statute 
of  setoff,  it  will  be  seen  that  a  demand  to  be. set-off 
mnst  be,  not  only  one  arising  upon  judgment  or  con- 
tract,  but  must  be  "  a  demand  for  real  estate  sold,  or 
for  personal  property  sold,  or  for  money  paid,  or  ser- 
vices done,  or  if  it  be  not  such  a  demand,  the  amount 
must  he  liquidated^  or  be  capable  of  being  ascertained 
by  calculation  f^  and  it  could  be  allowed  only  in 
"  actions  founded  upon  demands  which  could  them- 
selves be  the  subject  of  set-off  according  to  law."" 


'  3  John.  145.     9  Id.  322.     6  Hill,  10.     2  R.  S.  (3d  ed.)  450, 
§  39,  sub.  4. 
•  2  R.  S.  (3d  ed.)  450,  §  39. 
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And  in  equity,  in  suits  for  the  payment  or  recovery 
of  money,  set-o£&  were  allowed  in  tlie  same  manner 
and  with  like  effect  as  in  actions  at  law/ 

Thus,  when  the  suit  was  upon  an  unliquidated  de- 
mand, as  a  bond  of  indemnity,  no  setoff  was  allowed.* 
There  could  be  no  set-off  for  a  landlord's  breach  of 
covenant  or  agreement  in  his  lease ;  the  remedy  being 
by  cross  axjtion/  Though  the  tenant,  it  seems,  might 
recoup  damages  for  a  breach  of  an  agreement  by  the 
landlord  to  repair.^  A  set-off  was  not  admissible  in 
an  action  on  contract  for  a  breach  of  warranty.*  And 
generally  in  all  cases  where  the  damages  were  uncer- 
tain or  unliquidated,  except  for  real  estate  or  personal 
property  sold,  or  money  paid,  or  services  done,  no 
set-off  could  be  allowed.* 

The  Code,  however,  permits  a  set-off  under  the 
name  of  ^  counterclaim''  in  all  these  various  cases. 
The  defendant  may  set-off  in  all  cases.  ^^  In  an  action 
arising  on  contract,  any  other  ccmee  of  action  aiso 
ari&mg  on  contractj^  no  matter  whether  it  be  liqui- 
dated or  imliquidated,  whether  it  be  damages  for 
breach  of  warranty  or  any  other  contract,  and  no 
matter  what  the  nature  of  the  contract  be  on  which 
the  plaintiff  seeks  to  recover,  whether  for  the  breach 
of  a  bond  of  indemnity,  or  any  other  unliquidated 
demand.  But  the  Code  does  not  allow  a  set-off  on 
contract  in  an  action  for  a  wrong,  and  the  rule 
in  that  respect  remains  as  it  stood  before.'     So, 


*fiR.  S.  (3d  ed.)  450,  §  64. 

*  1  Sand.  254.  '  12  Wend.  529.     15  Id.  559. 

*  7  Hill  53.     2  Corns.  283.  »  11  Wend.  .584. 

*  2  John.  150.  '   3  Cai,  84. 
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too,  it  is  presumed,  the  other  provision  of  the  revised 
statutes,  relative  to  set-oflfe,  are  not  aflfected  by  the 
Code,  namely,  that  the  set-off  must  be  due  to  the  de- 
fendant in  his  own  right,  either  as  original  creditor 
or  assignee ;  and  that  if  there  be  several  defendants, 
the  demands  set-off  must  be  due  to  them  all  jointly 
(or  by  the  Code,  such  of  them  as  may  be  entitled  to 
a  several  judgment)  ;*  and  if  the  plaintiff  be  a  trustee, 
ao  much  of  the  demand  existing  against  those  whom 
the  plamtiff  represents,  or  for  whose  benefit  the 
action  is  brought,  may  be  8elK>ff  as  wiU  satisfy  the 
plsdntiff 's  debt,  &c.,  &c.* 

As  to  matters  m  recoupment  of  dmmges. — These 
also  constitute  counterclaims,  and  though,  under  the 
old  system,  governed  by  different  principles  from 
those  of  a  set-off,  are  entirely  similar  under  the  Code. 
Thus,  under  the  former  practice,  though,  in  an  action 
on  contract  for  labor  at  a  stipulated  price  per  day, 
the  defendant  could  not  set-off  a  breach  of  the  plain- 
tiff's implied  contract  that  the  work  should  be  faith- 
feQly  performed,  yet  he  might  prove  in  recoupment, 
or  mitigation  of  damages,  the  unskilM  or  unfaithful 
performance,*  So,  too,  a  breach  of  warranty  might 
be  given  in  evidence  by  way  of  recoupment  in  an 
action  by  the  vendor  for  the  price  of  the  article  sold/ 
But  recoupment  was  merely  in  mitigation  of  dam- 
ages or  in  defeat  of  the^  action,  and  a  balance  could 
not  be  certified  in  favor  of  a  defendant/ 

•  By  the  first  subdivision  of  §  150,  the  counterclaim  must  be 
^'  in  favor  of  a  dtffndamM  and  against  a  plaintiff  beiwun  whom  a 
Btvtral  judgment  might  he  had.^^ 

•  2  R.  S.  (3d  ed.)  p.  460,  §  39.     See  also  §  112,  Am.  Code. 

•  14  John.  377.  *  8  Wend.  109  *  14  Id.  257. 
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Becoupment  being  in  the  nature  of  a  cross-action 
was  never  pleaded  in  bar/  But  it  may  be  pleaded 
nader  the  Code,  although  not  claimed  as  a  full  de- 
fence to  the  action.*  It  was  always  founded  on  a 
contract ;  the  right  of  the  plaintiff  to  sue  was  ad- 
Bitted,  ^d  tie  Lod^it  k>Ld  of  brioging  a  n^ 
action  against  the  plaintiff  for  damages  sustained  by 
reason  of  a  breach  of  another  branch  of  the  same 
contract,  was  permitted  in  the  same  action  to  reoaupj 
that  is,  cut  off,  or  keep  back,  so  much  of  the  plain- 
tiff^s  claim.  If  the  defendant's  damages  exceeded 
those  of  the  plaintiff,  he  was  necessarily  driven  to  his 
cross-action,  fojr  he  coxdd  have  no  affirmative  relief. 
The  defendant,  it  was  said,  in  Batterman  v.  Pierce,' 
might  recoup  "  where  the  demands  of  both  parties 
spring  out  of  the  same  contract  ox  transaction,  al- 
though the  damages  on  both  sides  are  unliquidated ;" 
though  in  Cram  v.  Dresser,*  the  word  "  transaction,'^ 
as  here  ixsed,  was  said  to  denote  nothing  more  than 
the  contract  itself  and  its  accessories,  and  the  Superior 
Court  of  N.  Y.  in  an  action  to  recover  rent  on  a  lease, 
refused  to  allow  the  tenant  to  recoup  damages  occa- 
sioned by  tortious  acts  of  the  landlord's  servant  enter- 
ing to  make  repairs  under  a  stipulation  to  that  effect 
in  the  lease.  The  injury,  it  was  said,  did  not  arise 
out  of  the  breach  of  any  covenant  or  stipulation  of 
the  contract,  which  was  the  foundation  of  the  suit.^ 
The  definition  used  by  the  Code  is  still  broader 
than  that  in  Batterman  v.  Pierce,  or,  indeed,  in  any 

^__ • 

*  2  Corns.  282.  *  Willis  v.  Taggard,  6  How.  Pr.  E.  433. 

•  8  Hill,  171,  per  Bronson,  J.  *  2  Sand.  120. 
'  See  also  22  Wend.  155. 
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adjudged  case  in  tliis  state,  and  wonld,  it  is  thought, 
admit  such  a  defence  as  was  shut  out  in  Cram  v.  Dres- 
ser^ supra.  The  language  is,  ^'arising  out  of  the  contract 
or  transaction  set  forth,  <fec.,  or  connected  with  the 
subject  'of  the  dction.^'^  The  words  in  italics  are  some- 
what vague  and  indefinite.  It  is  difficult,  in  the  ab- 
sence of  any  judicial  construction,  to  say  how  far  they 
were  intended  to  extend,  and  whether  designed  merely 
as  a  qualification  of  the  clause  immediately  preced- 
ing, or  whether  as  an  independent  proposition,  al- 
lowing any  defence,  no  matter  whether  arising  out  of 
the  contract  or  not,  so  that  it  be,  however  remotely, 
"  connected  with  the  subject''  matter  of  the  action. 
I  should  be  slow  to  believe  the  latter  could  have  been 
intended ;  as  for  example,  that  in  an  action  for  the 
price  of  land  sold  the  defendant  could  set  up  a  tres- 
pass by  the  plaintiff  at  a  sulosequent  time  on  the 
same  lands ;  or  in  an  action  to  recover  the  possession 
of  personal  property,  the  defendant  could  set  up  and 
claim  judgment  upon  a  promissory  note  given  by  the 
plaintiff  for  the  same  property.  The  words,  "  sub- 
ject of  the  action"  should,  perhaps,  be  construed  not 
as  relating  to  the  thing  itself  about  which  the  con- 
troversy has  arisen,  but  as  referring  rather  to  the 
origin  and  groimd  of  the  plaintiff's  right  to  recover, 
or  obtain  the  relief  he  asks.  Anything  necessarily 
connected  with,  that  is  growing  out  of,  or  the  direct 
result  oi^  the  contract,  or  the  transactions  which  the 
plaintiff  alleges  as  the  ground  of  his  demand,  may, 
if  a  proper  subject  for  a  crpss-action  by  the  defen- 
dant, be  set  up  as  a  counterclaim ;  but  the  defendant 
should  be  able  to  trace  the  origin  of  his  right  Ar 
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claim  for  relief  to  the  transaction  itself  which  ftir- 
nishes  the  plaintiff  his  ground  of  action.  The  "  sub- 
ject of  the  action,"  in  a  suit  to  recover  real  property, 
is  not  the  Ixmd  itself  but  the  possession.  In  an  action 
for  the  price  of  a  chattel,  the  "  subject  of  the  action'' 
is  not  the  chattel,  but  the  contract  for  its  sale.  A 
subsequent  injury  by  the  plaintiff  to  the  chattel  itself 
would  not,  therefore,  if  this  position  is  correct,  be  a 
counterclaim  '^connected  with  the  subject  of  the 
action"  which  the  defendant  might  set  up  in  his  de- 
fence ;  the  claim  must  be  connected  with  the  con- 
tract of  sale.  The  conclusion  drawn  from  this  view 
of  the  case  is,  that  the  words,  "  connected  with  the 
svhject  of  the  actim!'^  as  used  in  the  section  of  the 
Code  under  consideration,  are  used  merely  to  qualify 
the  words  which  immediately  precede  them.  Though 
the  effect  of  the  whole  section,  therefore,  is  no  doubt, 
as  the  commissioners  express  it,  "  to  open  the  door 
still  wider  and  admit  many  cross-demands  now  ex- 
cluded," yet  it  could  not  have  been  intended  to  ad- 
mit distinct  and  independent  toiis  to  property,  or 
other  claims  for  damages  to  be  set  up  as  a  defence  in 
actions  on  contract,  or  other  actions  affecting  the 
same  property,  where  such  defence  does  not  arise  out 
of  some  part  of  the  transaction  which  the  plaintiff 
alleges  as  the  ground  of  his  demand. 

With  this  limitation,  any  matter  may  now  be  given 
in  recoupment  of  damages  which  exists  in  favor  of  a 
defendant,  and  against  a  plaintiff,  between  whom  a 
several  judgmeift  may  be  had.  And  if  the  defen- 
dant's damages  exceed  the  plaintiff's  demand,  he  may, 
doubtless,  within  the  meaning  of  section  274,  as 
amended,  have  a  judgment  for  the  balance. 
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Other  svbjects  of  eros^-aetion  and  for  epeoifio  relief. 
— ^The  section  under  consideration  is  broad  enough  to 
include  every  variety  of  clainij  whether  legal  or  equit- 
able, which  the  defendant,  within  the  limits  above  men- 
tioned, may  have  against  the  plaintiff,  and  of  which 
on  his  part  he  could  have  availed  himself  in  a  sepa- 
rate action.  Thus  in  an  action  founded  on  a  legal 
title  to  recover  the  possession  of  land,  the  defendant 
may  now  set  up  an  equitable  right  to  a  conveyance 
from  the  plaintiff,  and  if  he  prove  himself  equitably 
the  owner,  with  right  of  possession,  and  entitled  to 
the  conveyance  from  the  plaintiff,  he  will  not  only 
defeat  the  action,  but  may  obtain  his  affirmative  re- 
lief. The  contrary  was  held  before  the  amendments 
in  Hill  V.  McCurthy,*  and  in  Crary  v.  Goodman.* 

In  Otis  V.  SiU,*  it  was  denied  that  a  specific  lien  on 
property  could  be  enforced  in  an  action  for  taking 
the  same  property,  or  that  such  a  defence  could  be 
set  up  in  such  an  action,  the  remedy  being  purely 
equitable.  But  now,  in  such  an  action,  a  defendant 
may  set  up  his  lien  in  defeat  of  the  plaintiff's  right 
to  recover  and  claim  its  enforcement,  precisely  as  he 
might  heretofore  have  obtained  puch  relief  by  a  suit 
in  equity. 

In  Averill  v.  Taylor,*  it  was  intimated  but  not 
decided  that  in  an  action  to  restrain  a  statute  fore- 
closure of  a  mortgage,  and  to  have  the  bond  and 
mortgage  delivered  up  and  cancelled,  the  defendant, 
if  he  succeeded  in  his  defence,  might  have  a  judgment 


M  C.  R.  49.  »  9  Barb.  S.  C.  R.  657. 

•  9  Barb.  S.  C.  R.  103.  *  6  How.  Pr.  R.  476. 
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for  the  foreclosure  of  a  mortgage.  This,  it  is  certain, 
he  may  now  have.  So  too  the  converse  would  be  true, 
that  in  an  action  to  foreclose  a  mortgage,  a  defendant 
may  set  up  facts,  shewing  himself  equitably  entitled 
to  have  the  bond  and  mortgage  delivered  up  and 
cancelled. 

So  also  in  an  action  to  recover  back  moAey  paid 
on  a  contract  for  the  sale  of  lands,  the  defendant  may 
set  up  the  contract  and  the  fact  showing  his  fall  per^ 
fonnance,  not  only  in  defeat  of  the  action,  but  as  the 
ground  of  his  own  claim  against  the  plaintiff  for 
a  specific  performance  of  the  contract.  And  in  an 
action  for  breach  of  a  covenant  in  a  deed,  or  condi- 
tion in  an  agreement,  the  defendant  may  set  up  by 
way  of  counterclaim,  a  mistake,  &c.,  in  the  instniment 
on  which  the  action  is  founded,  and  demand  that  it 
be  reformed  or  corrected ;  or  in  an  action  for  the 
partition  of  land,  the  defendant  may  set  up  his  own 
exclusive  title  and  right  of  possession,  by  way  of 
claiming  judgment  in  the  same  action,  for  the  re- 
covery of  the  possession  ;  or  in  a  suit  to  perpetuate 
the  possession  and  enjoyment  of  real  property,  and 
confirm  a  title  where  there  has  been  a  loss  or  destruc- 
tion of  the  deed  or  will,  the  defendant  may  deny  the 
title  alleged,  and  set  up  his  own  exclusive  right  of 
possession  and  enjoyment 

And  genei'ally,  it  seems,  that  whatever  was  here- 
tofore the  proper  subject  of  a  cross-bill  in  equity /c>r 
reliefs  may  now  be  set  up  by  way  of  counterclaim  in 
the  action.  Set  ofis  were  allowed  in  equity,  as  at 
law  by  statute ;  but  the  defendant,  if  he  had  any 
affiimative  relief  to  obtain,  founded  on  any  collateral 
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claim,  and  touchmg  the  matters  Id  suit,  must  get  it  in 
the  shape  of  a  cross  suit,  and  could  not  set  it  up  in 
his  answer.  A  cross  bill,  however,  was  generally 
considered  a  defence,  and  the  original  cause  and  cross- 
bill, but  one  suit  ;*  the  time  for  filing  the  cross-bill 
was  at  the  time  of  putting  in  the  answer,  and  the 
defendant  might  have  an  order,  when  both  causes 
were  at  issue,  that  they  be  heard  together.'  A  cross- 
bill was  only  necessary  when  the  defendant  was  en- 
titled to  some  affirmative  relief.  It  was  held  not' 
necessary  in  the  foreclosure  of  a  mortgage  in  fee, 
when  the  answer  of  one  defendant  alleged  a  prior 
life  estate  in  himself."  A  cross-bill  could  not  intro- 
duce new  and  distinct  matters,  not  embraced  in  the 
original  bilT;*  and  it  was  founded  always  upon  mat- 
ters in  question  in  the  original  suit,*  and  was  necessary 
when  the  defendant  was  entitled  to  some  positive  re- 
lief beyond  what  the  scope  of  the  complainant's  suit 
will  aflford.*  Thus  to  a  bill  brought  to  enforce  a  con- 
tract, a  cross-bill  to  rescind  a  diflferent  contract  re- 
specting the  same  property  would  not  lie.  But  where 
the  vender  of  land  among  other  things  in  his  bill  as- 
sei-ted  a  lien  for  the  purchase  money  against  an  as- 
signee of  his  covenant  for  a  title,  the  latter  might 
maintain  a  cross*bill  for  a  recision  of  that  contract. ' 
It  lay  in  a  suit  for  specific  performance  of  an  agree- 
ment, to  have  the  agreement  delivered  up  and  can- 
celled ;  abo,  in  a  biU  filed  to  set  aside  an  agreement 

'  7  John.  Ch.  R.  252,  8  Cow.  361. 

"  2  Barb.  Ch.  Pr.  129,  135.         *  3  Barb.  S.  C.  R.  161. 

•  Hopk.  R.  48. 

•  Mitf.  Eq.  PL  81,  Coop.  Bq.  PL  85. 

•  9  Cowen,  747.  '  1  Dana,  589. 
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or  conveyance,  it  lay  to  have  the  agreement  or  con- 
veyance established.* 

All  these  various  matters,  which,  under  the  equity 
practice,  were  proper  subjects  for  a  cross-bill,  where 
the  object  was  for  relief  and  not  discovery,  are  sup- 
posed to  be  within  the  definition  of  the  term  coun- 
terclaim, as  used  in  the  Code,  and  may  be  set  up  by 
the  defendant  in  the  action.  It  will  be  impossible  to 
undertake  a  particular  enumeration  of  the  cases  in 
which  the  cross-bill  might  be  proper  in  equity,  or  in 
which,  under  our  present  practice,  the  counterclaim, 
which  seems  to  be  its  substitute,  may  be  used.  The 
above  general  remarks  may  perhaps  serve  to  give 
something  of  an  idea  of  its  nature  and  use.  It  is  to 
be  observed,  however,  that  the  counterclaim,  in  one 
respect  at  least,  is  more  extensive  than  the  cross-bill. 
The  latter  would  lie  only  for  eqv/Uahle  relief.  If  it 
were  brought  for  a  mere  legal  title,  which  is  the  sub- 
ject of  an  ejectment,  it  would  be  dismissed.'  This 
rule  can  have  no  application  under  the  system  adopted 
by  the  Code. 

Gountefi'dawi^  how  etated. — ^The  defendant  should 
set  forth  his  counterclaim  substantially  in  the  same 
manner  as  the  matter  of  a  complaint,  except  in  the 
mere  formal  matter  of  the  commencement,  as,  for 
example :  "  And  for  a  further  answer  to  the  plain- 
tiff's complaint,  [or  to  the  first  cause  of  action  set 
forth  in  the  complaint]  the  defendant  says,''  <&c.  A 
cross-bill  filed  for  collateral  relief  differed  in  no  res- 
pect from  the  common  form  of  an  original  bill,  but 


'  2  Barb.  Ch.  Pr.  128.  •  2  Barb.  Ch.  Pr.  128. 
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stated  the  injury  sought  to  be  redressed.  The  rules, 
therefore,  heretofore  given,  and  generally  the  remarks 
made,  ante,  chapter  iv.,  section  2,  are  in  all  respects 
applicable  to  the  mode  and  manner  of  stating  the 
defendant's  counterclaim. 

The  counterclaim  is  substantially  in  the  nature  of 
a  new  action ;  it  is  an  independent  cause  of  action  in 
itseK,  and  should  be  required  to  be  stated  with  the 
same  distinctness,  precision,  and  certainty  as  the 
matter  in  the  complaint.  If  controverted  by  the 
plaintiff  it  is  required  to  be  denied  *by  a  reply.  The 
same  rules,  therefore,  as  to  duplicity,  hypothetical 
pleading,  striking  out  redundant  and  irrelevant  mat- 
ter, &c.  &c.,  will  apply. 

Becoupment  of  damages,  as  we  have  seen,  could 
not,  in  an  action  at  law,  be  pleaded,*  but  might  be 
given  in  evidence  under  the  general  issue,  with  a  no 
tice  of  such  evidence ;  but  such  a  defence  should 
now  be  set  up  or  pleaded  as  a  counterclaim,  substan- 
tially, in  the  manner  that  the  party  intending  to  avail 
himself  of  it  would  state  it  in  his  complaint  in  an 
independent  action.*  The  mere  fact  that  the  defend- 
ant has  commenced  an  action  for  damages  on  the  same 
claim  which  has  not  proceeded  to  trial  or  judgment, 
is  not  necessarily  a  bar  to  his  setting  up  the  same 
matter  in  the  answer  by  way  of  recoupment ;  and  it 
has  been  so  held  under  the  Code,'  though  he  cannot 
recover  such  damages,  and  also  have  a  cross  action. 

K  a  defence  be  founded  on  a  written  instrument, 
for  the  payment  of  money  only,  it  will  be  sufficient 
to  set  out  a  copy  of  the  instrument,  and  to  state  the 


»  2  Coma.  262.  ■  Willia  v.  Taggard,  6  How.  Pr.  R.  433. 

'  a  Sand.  744. 
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sum  due  and  claimed  thereon/  But  this  also  should 
be  understood  with  the  limitation  recognized  in  Lord 
V.  Cheesborough,  supra,*  that  the  present  defendant 
mnst,  by  some  proper  averment  in  the  answer,  show 
himself  entitled  to  recover  on  such  instrument  against 
the  present  plaintiff;  and  see  also  on  this  subject,  ante, 
pages  142  to  145. 

It  was  very  properly  ^id  in  Willis  v.  Taggard,' 
that  an  answer  which  does  not  profess  to  set  up  a  full 
defence,  such  as  set-off  or  recoupment  of  damages,  is 
proper  under  the  Code,  and  is  not  subject  to  de- 
murrer. An  answer,  like  a  plea,  should  answer  all 
that  it  professes  to  answer  and  no  more.  If  it  claim 
to  set  up  a  full  defence  and  fall  short  of  it,  it  is  de- 
murrable. But  if  it  profess  to  be  only  a  partial  de- 
fence, it  will  be  held  good  under  the  Code. 

In  Ranney  v.  Smith,*  a  set-off  was  held  to  be  a  de- 
fence within  the  meaning  of  section  150  requiring 
defences  to  be  separately  stated  and  to  refer  to  the 
causes  of  action  which  they  were  intended  to  answer. 
In  that  case,  a  set-off  was  alleged,  consisting  of  sundry 
items,  among  which  were  four  notes,  on  which  the 
defendant  claimed  the  plaintiff  was  indebted  to  him 
in  the  sum  of  five  hundred  dollars,  setting  forth  copies 
of  the  notes.  The  answer  then  alleged  a  judgment 
against  the  plaintiff  as  a  setoff,  and  a  chattel  mort- 
gage. The  court  denied  a  motion  to  strike  out  or  set 
aside  that  part  of  the  answer  relative  to  the  notes, 


>  Am.  Code,  §  162. 

•  1  C.  R.,  N.  S.  252.  4  Sand.  696. 

•  6  How.  Pr.  R.  433.     Special  Term,  per  Willard,  J. 

•  6  How.  Pr.  R.  421.     Special  Term,  per  Marvin,  J. 
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mainly  on  the  ground  that  by  the  amendment  to 
section  162  the  defendant  was  at  liberty  to  set-out  a 
copy  of  the  note  as  his  statement  of  demand,  and 
that  the  copies  of  these  notes  were  "  separate"  state- 
ments within  the  meaning  of  section  150.  In  rela- 
tion to  the  manner  of  stating  a  defence  by  way  of 
set-off  generally,  the  rule  was  very  clearly  laid  down 
by  the  court  in  that  case,  as  follows :  "  That  the 
answer  stating  the  defence  of  set-off  should  state, 
as  new  matter,  the  facts  constituting  the  cause  of 
action  or  demand  against  the  plaintiff  as  a  set-off  in 
the  same  manner,  and  with  the  same  particularity,  as 
those  facts  would  be  stated  in  a  complaint.  And 
when  two  or  more  notes,  judgments,  or  bonds,  or 
other  distinct  demands,  are  intended  to  be  set  ofl^ 
each  of  them  should  be  separately  and  particularly 
described,  with  all  the  allegations  or  averments  neces- 
sary to  show  the  liability  of  the  plaintiff,  and  so  as  to 
enable  him  in  his  reply^to  take  issue  by  denying  any 
of  the  material  allegations  pertaining  to  each  note, 
judgment,  or  bond,  or  other  particular  demand ;  or 
to  avoid  the  same  by  alleging  new  matter.  But  all 
demands  constituting  the  set-off  may  be  contained  in 
the  same  eiatemervt  of  new  matter  in  the  answer. . 
Each  demand,  which  in  a  complaint  should  be  separ- 
ately stated,  as  constituting  by  itself  a  cause  of  action, 
being  separately  described  or  stated  with  the  neces- 
sary averments,  and  all  constituting  the  defence  of 
set-off." 

In  case  a  set-off  is  relied  on  as  a  counterclaim,  the 
nature  and  extent  of  it  should  be  clearly  and  distinct- 
ly stated.  It  is  not  sufficient  to  allege  that  the 
plaintiff,  previous  to  the  accruing  of  the  demand  set 

21 


314  THB  AireWER.  [CH.  V, 

forth  in  the  complaint,  was  indebted  to  the  defend- 
ant on  account  of  previous  transactions,  in  a  sum  of 
money  equal  to  the  sum  claimed  by  the  plaintiff,  as 
will  appear  by  the  account  current  rendered  by  the 
plaintiff.  Under  an  order  to  make  such  an  answer 
more  definite  and  certain  by  amendment,  the  de- 
fendant alleged  the  set-off  to  be  for  work  and  labor, 
and  for  goods,  wares,  and  merchandize,  and  for  money 
lent,  paid,  and  expended,  in  the  language  of  the 
common  counts  under  the  old  practice.  The  answer 
was  held  bad,  and  a  motion  to  strike  out  granted, 
with  costs.* 


SECTION  V. 

VEREFICATIOK   OF  THB  ANSWJEB. 

In  considering  the  subject  of  the  verification  to  the 
plaintiff's  complaint,  ante,  Chap,  iv..  Sec.  iv.,  the  form 
and  manner  of  the  verification  in  general,  was  con- 
sidered, and  the  consequences  of  a  defective  verifica- 
tion. These  remarks  are,  in  the  main,  applicable  to 
the  verification  on  the  part  of  the  defendant.  It  will 
be  proper  in  this  section  to  notice,  briefly,  one  or  two 


*  Higgins  V.  Gans,  N.  Y.  Superior  Court,  per  Mason,  J.,  with 
the  concurrence  of  the  other  Justices.  3  Sand.  738. 
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matters  in  addition,  relating  particularly  to  the  an- 
swer, and  first :  , 

Where  defendant  is  privileged  from  verifying  his 
answer. — Under  the  original  Code  of  1848,  which 
required  all  pleadings  to  be  verified,  the  party  might 
omit  a  verification  whenever  he  would  be  privileged 
from  testifying  as  a  witness  to  the  same  matter.'  It 
was  accordingly  held  that  the  verification  might  be 
omitted  when  the  court  could  see  that  the  matter 
contained  in  the  pleading  was  such  as  might  aid  in 
forming  a  chain  of  testimony  to  convict  him  of  a  cri- 
minal offence  ;  the  criterion  being,  not  whether  the 
pleading  might  be  used  against  him  in  a  criminal  pro- 
secution, but  whether,  if  called  as  a  witness,  he  would 
be  excused  from  answering  to  the  same  matter.'  And 
it  was  enough  to  excuse  the  verification,  if  any  of 
the  parties  would  be  privileged  from  answering, 
though  other  parties  might  not  be  so  privileged ;  nor 
need  all  the  statements  in  the  pleading  be  such  as 
would  excuse  the  party  from  testifying  as  a  witness ; 
if  any  part  of  the  pleading  was  of  such  a  chai  acter 
it  need  not  be  verified.' 

The  Code,  as  amended  in  1849,*  left  it  optional  with 
a  plaintiff  to  verify  his  complaint ;  but  if  he  did  so, 
the  defendant  was  required  to  verify  his  answer  also. 
The  section  as  thus  amended  contained  no  clause  ex- 
cusing the  party  from  verifying  his  answer  in  certain 
cases,  or  providing  that  the  pleading  thus  verified 
should  not  be  used  against  the  party  on  a  criminal 


*  Orig.  Code,  §  133. 

•  Clapper  v.  Fitzgerald,  3  How.  Pr.  R.  314,  per  Harris,  J. 
•Id,  *  §  167,  Code  of  1849. 
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prosecution,  &a  Under  the  Code,  as  it  thus  stood, 
the  N.  Y.  Superior  Court  very  properly  held  that  a 
party  was  privileged  under  the  constitution  from 
being  a  witness  against  himself  in  a  criminal  prose- 
cution,  and  he,  therefore,  need  not  admit  or  deny  al- 
legations in  the  complaint,  which,  he  will  state  in  his 
answer  under  oath,  might  subject  him  to  a  criminal 
prosecution.  Such  statement  in  the  answer,  duly 
verified  according  to  the  Code,  would  put'  the  allega- 
tions in  issue,  and  throw  the  plaintiff  on  his  proof, 
precisely  the  same  as  though  an  answer  had  been  in- 
terposed denying  the  allegation/  The  same  doctrine 
was  afterward  held  in  another  tiase,"  with  the  concur- 
rence of  three  Judges  of  the  same  court ;  and  it  was 
also  said  that  the  defendant  might  decline  in  this 
manner  to  reply  to  such  allegations,  and  answer  the 
residue.  In  the  former  case  the  rule'was  applied  in 
an  action  of  assault  and  battery;  in  the  latter  of 
libel. 

The  Code  of  1851  (which  is  the  same  as 'it  now 
stands)  remedied  the  defect,  and  supplied  the  omis- 
sion in  the  Code  of  1849.  It  provides  that  the  verifi- 
cation may  be  omitted  when  an  admission  of  the 
truth  of  the  allegation  might  subject  the  party  to  a 
^To&ecutioji  for  felony  ;  and  that  no  pleading  can  be 
used  in  a  criminal  prosecution  against  the  party, 
as  proof  of  a  fact  admitted  or  alleged  in  such 
pleading.' 

The  privilege  of  a  party,  therefore,  it  seems,  is  now 


'  2  Sand.  684. 

•  White  V.  Cummings,  3  Sand.  716. 

'  Sec.  157.    See  whole  section  as  quoted,  ante,  page  219. 
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limited  by  the  Code  to  those  cases  where  his  answer 
to  the  charge  may  subject  him  \k>  proaecMtion  for  ftUh 
;iy,  and  he  will  not  be  excused  from  answering  a  mere 
misdemeanor,  as  assault  and  battery,  libel,  &c.  The 
privilege  is  much  restricted  jfrom  what  it  was  original- 
ly in  the  Code.  Thus,  under  the  original  Code,  he 
need  not  verify  the  pleading  in  all  cases  where  he 
would  be  "  privileged  from  testifying  as  a  witness  f 
that  is  to  say  where  his  answer  would  have  a  tendency 
to  accuse  him  of  any  crime  or  misdemeanor^  or  to 
expose  him  to  anj  penalty  or  forfeitvre,'  or  in  certain 
cases  to  degrade  his  character,  <fec.'  He  is  now,  it 
appears,  obliged  to  answer  in  all  these  cases  less  than 
felony ;  and,  though  his  answer  cannot  be  used  in 
any  criminal  prosecution^  as  proof  of  a  fact,  yet  there 
is  no  such  restriction  in  the  Code  as  in  the  Statute,  in 
the  case  of  a  -mQV^  penalty ov  foTfeiture.* 

Where  a  party  is  privileged  from  verifying  his  an- 
swer to  certain  allegations  in  the  complaint,  which 
might  subject  him  to  prosecution  for  felony,  and  there 
we  other  material  allegations  which  he  would  othei> 
wise  be  bound  to  answer,  the  proper  course  appears  to 
be,  if  the  complaint  is  sworn  to,  not  to  put  in  a  gene- 
ral ansiver  of  denial  without  verification,  but  to  state 
as  to  the  objectionable  allegations  that  they  might,  if 
admitted  in  evidence  against  him,  tend  to  subject  him 
to  a  prosecution  for  felony,  and  answer  the  residue  of 
the  allegations  verifying  the  whole,  in  the  manner  pre- 
scribed by  the  Code.    Such  an  answer  and  verifica- 


*  2  R.  S.  (3d  ed.)  503,  §  90. 

•  See  Cow.  &  Hill's  Notes,  738  to  749. 

Whether  the  Code  or  the  Statute  governs  in  sach  case,  query  ? 
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tion  within  the  case  of  White  v.  Cummings/  would 
put  the  allegations  in  is3ue,  and  would  be  sufficient. 
Or,  if  it  appear  on  the  face  of  the  complaint  that,  the 
allegation  itself  is  of  such  a  nature  as  must  tend,  if 
true,  to  render  the  defendant  liable  for  felony,  he 
might  specifically  deny  it,  and  answer  the  residue, 
verifying  the  whole  of  his  answer,  except  the  allega- 
tion  so  denied. 

An  answer  not  verified  by  oath,  when  an  oath  was 
required,  it  was  held,  might  be  treated  as  a  nullity/ 
But  a  pleading  which  may  be  treated  as  a  nullity 
should  be  immediately  returned,  or  notice  given  that 
it  will  be  disregarded,  in  order  to  allow  the  opposite 
party  to  supply  the  omission,  or  remedy  the  defect.' 

The  defendant  may  verify  his  answer  even  though 
the  complaint  is  not  verified,  and  this,  when  a  counter- 
claim is  set  up,  will  require  the  plaintiff  to  verify  his 
reply  to  such  counterclaim.* 

Separate  answers  on  the  part  of  separate  defen- 
dants, in  case  a  verification  is  necessary,  must  be 
separately  verified.  Where  there  are  several  defen- 
dants, united  in  intereet^  who  answer  together,  the 
verification  may  be  by  one  alone,  if  snch  party  is 
within  the  county  where  the  attorney  resides,  and 
capable  of  making  an  affidavit,  and  is  acqtbcdnted  with 
thefdcts.^  It  is  presumed  this  means  peraonal  know- 
ledge of  the  facts  set  up  in  the  answer,  and  not  mere 

*  8  Sand.  716. 

*  1  C.  R.  26,  3  How.  280,  6  L.  O.  317. 

^  4  How.  Pr.  R.  126,  2  Sand.  648,  2  C.  R.  15 ;  and  as  to  defectiTe 
yerification,  see  ante,  j>agos  220,  221,  222. 

*  Levi  V.  Jackewajs,  4  How.  Pr.  B.  126L 
•Am.  Code,  §157. 
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belief  or  hearsay ;  and  if  generally  acquainted  with 
the  facts  set  up  in  the  complaint,  doubtless,  one  of 
such  joint  defendants  may  properly  verify  an  answer, 
denying  all  knowledge  or  information  sufficient  to  form 
a  belief  thereof.  The  affidavit  of  verification,  when 
made  by  one  defendant,  should  show  affirmatively  that 
he  is  acquainted  with  the  facts,  and  how  his  knowledge 
thereof  is  derived.  So  also  when  made  by  an  agent 
or  attorney.'  But  it  seems  in  both  cases  to  be  suffi- 
cient, when  nothing  is  alleged  on  information  and 
belief,  for  the  verification  to  be  generally  that 
the  answer  is  true,  without  swearing  that  the  party  is 
acquainted  with  the  facts.  If  the  defendants  are 
severally  liable,  as  in  an  action  where  the  drawers 
and  endorsers  of  a  bill  or  note  are  sued  jointly  and 
interpose  a  joint  answer,  if  the  complaint  is  verified, 
the  answer  must  also  be  verified  by  or  on  behalf  of 
all  the  endorsers  in  the  manneir  prescribed  by  the 
Code.  So  held,  per  Edmonds,  J.,  in  the  case  of 
Alfred  and  others  v.  Watkins  and  others.' 

'  5  How.  Pr.  R.  257,  6  Id.  400.         •  1  C.  R.,  N.  S.  34«. 
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SECTION  VI. 

8HAH,     IREELEVANT     AND     FRIVOLOUS    AKSWEBS    AND 

DEFKNCES. 

The  original  Code  provided  no  way  of  getting  rid 
of  a  frivolous  answer  in  a  summary  way,  or  of  a 
sham  and  irrelevant  defence.  The  court,  however, 
for  some  time  before  the  adoption  of  the  Code  had 
exercised  the  power  of  striking  out  pleas  as  false,*  a 
practice  which  it  is  said  was  founded  on  the  same 
considerations  which  lay  at  the  foundation  of  the 
practice  of  striking  out  frivolous  pleas,  namely,  to 
guard  against  the  delay.'  But  a  plea  verified  under 
the  rules  of  the  court  could  not  be  struck  out  as 
false,  because  the  court  would  not  try  the  matter  on 
affidavits,'  and  the  affidavit  for  the  motion  was 
required,  not  only  to  allege  that  the  plea  was  false 
or  frivolous,  but  to  specify  wherein  the  falseness,  &c., 
consisted.  K  the  court  was  satisfied  that  such  pleas 
were  interposed  merely  for  delay  or  some  other 
improper  motive,  and  they  appeared  palpably  frivol- 
ous, or  were  shown  to  be  palpably  false,  they  were 
stricken  out,*  and  such  also  was  the  practice  under 
the  original  Code.' 

^  Not,  however,  the  plea  of  the  general  issue.  2  Cow.  635,  6 
Id.  34. 

•Mier  v.  Cartlidge,  4  How.  Pr.  R.  116,8  Barb.  76,  per  Ed- 
monds, J. 

•  1  HiU,  370.  *  1  Hill  370,  18  Wend.  680. 

•  1  C.  R.  38.  Id.  72.  3  How.  Pr.  R.  289. 
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The  amendments  of  1849  applied  in  terms  these 
principles  directly  to  the  practice  under  the  Code, 
Section  152,  provided  that : 

"  Sham  answers  and  defences  ^ay  be  stricken  out  on 
motion." 

«  Section  247 : 

"  If  a  demurrer,  answer  or  reply  be  frivolous,  the  party 
prejudiced  thereby,  upon  a  previous  notice  of  five  days, 
may  apply  to  a  judge  of  the  court,  either  in  or  out  of  the 
court,  for  judgment  thereon,  and  judgment  shall  be  given 
accordingly." 

The  former  of  these  sections  was  amended  in*  1851, 
by  the  insertion  of  the  following  words  in  italics,  so 
as  to  read  thus : 

"  Sham  omd  i/rrdevant  answers  and  defences  may  be 
stricken  out  on  motion,  and  upon  such  terms  as  tJie  court 
mayy  in  their  discretion^  impose,'^' 

In  Davis  v.  Potter,'  it  was  said,  that  "  aharnP  was 
not  used  in  this  section  as  synonymous  with  ^^fahe  /" 
If  it  were  so,  the  truth  of  every  answer  might  be  tested 
on  special  motion.  It  was  said  in  that  case,  that  ^^  it 
is  only  where  the  answer  takes  issue  upon  some  im- 
material averment  of  the  complaint,  or  sets  up  new 
and  irrelevant  matter,  that  it  can  properly  be  called  a 
ahjam  defence^  ;*  and  also,  that  a  sham  pleading  meant 
nothing  different  from  a  frivolous  pleading;  except 
that  the  latter  did  not  necessarily  imply  that  its  ob- 
ject was  evasion  or  delay. 

On  the  other  hand,  it  is  said  in  the  later  case  of 
Nichols  V,  Jones,'  that  the  essential  element  of  a  sham 

*  4  How.  Pr.  R.  155.  '  Id.  per  Parker,  J. 

•  6  How.  Pr.  R.  355. 


322  THE  AisrswEE.  [oh,  v. 

plea  is  its  falsity ;  and  that  the  true  rule  to  be 
adopted,  under  the  Code,  is  to  strike  out  all  answers 
or  defences  as  sham  under  section  152,  when  they 
appear  clearly  to  be  false,  whether  they  are  good  in 
point  of  law  on  their  face  or  not.  In  the  same  case 
it  was  said,  that  a  frivolous  answer  was  quite  a  dif- 
ferent thing : — "  It  is  an  answer  which,  if  true,  doQS 
not  contain  any  defence  to  any  part  of  the  plaintiff's 
cause  of  action;  and  its  insufficiency  as  a  defence 
must  be  so  glaring  that  the  court  can  determine  it, 
upon  bare  inspection,  without  argument.  It  differs 
totally  from  a  sliain  answer  in  this,  that  the  one  is 
always  assumed  to  be  true,  and  the  other  must  always 
be  proved  to  be  false.  One  is  always  bad  on  its 
face  ;  the  other  generally  good.  One  is  decided  by 
inspection ;  the  other  by  proof  aliunde.*  *  The  dis- 
tinction, if  any,  between  e^fnvolous  and  an  irrelevcmt 
answer  was  not  noticed  in  this  case.  But  in-  the  very 
recent  case  of  Harlow  v.  Hamilton,'  Justice  Willard 
defines  an  irrelevant  answer  to  be  one  which  is  good 
in  form  and  true  in  fact,  but  which  has  no  relation  to 
the  cause  ;  as,  for  example,  a  bankrupt's  discharge  to 
an  action  of  slander.  It,  therefore,  differs  from  a 
sham  answer  mainly  in  this,  that  the  one  is  true  in 
fact,  and  the  other  untrue.*  Like  a  frivolous  answer, 
it  is  to  be  decided  by  inspection,  and  not  by  proof 
aliunde,  while  a  sham  answer  must  be  proved  to  be 
fSalse.    The  one,  it  is  true,  may  include  the  other ;  for 


*  6  How.  Pr.  R.355,  per  Barculo,  J.  This  agrees  with  Darrow 
V.  Miller,  6  How.  Pr.  R.  247  ;  Seward  v.  MUler,  6  Id.  312;  and 
Brown  v,  Jennison,  3  Sand.  372. 

•  6  How.  Pr.  R.  475.  •  Id, 
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an  irrelevant  answer,  if  not  pleaded  in  good  faith,  but 
put  in  from  some  unworthy  object,  as  for  vexation 
and  delay,  may  be,  although  the  matter  stated  therein 
be  true,  a  sham  defence.  But  if  pleaded  in  good 
faith,  it  may  be  either  a  frivolous  or  an  insufficient 
answer,  in  the  first  of  which  cases,  if  palpably  insuffi- 
cient, a  motion  to  strike  out  may  be  made ;  and  in 
the  last,  if  there  are  reasonable  doubts  of  its  insuffi- 
ciency, the  objection  should  be  taken  by  demurrer.* 

Although  I  do  not  doubt  that  a  shdm  answer  or 
defence  necessarily  includes  ^  false  answer,  which,  had 
it  been  true,  would  have  been  a  valid  defence  to  the 
action,  yet  the  question  is  not  really  of  any  practical 
importance.  In  Mier  v.  Cartledge,  at  the  New  York 
General  Term,'  it  was  held  that  an  answer  not  veri- 
fied, might  be  struck  out  as  false  on  motion  on  affida- 
vits showing  its  falsity ;  and  that  too,  notwithstand- 
ing it  amounted  to  the  general  issue.  In  that  case  it 
was  said  that  the  power  of  the  court  to  strike  out  a 
plea  as  false,  was  not  derived  from  the  Code,  nor  was 
it  regulated  or  touched  by  it,  but  was  a  power  whicb 
had  for  a  long  time  been  exercised  by  the  court  for 
good  reasons.  It  was  never  applied  under  the  former 
practice  to  the  general  issue,  because  a  defendant  had 
a  right  always  to  put  a  plaintiff  to  proof  of  his  de- 
mand, whether  he  had  any  pretence  for  doing  so  or 
not,  and  that  was  done  by  pleading  the  general  issue. 
But  under  the  Code  an  answer  is  intended  to  be  the 
vehicle  of  substantial  defence  and  not  the  mere  in- 


^  6  How.  Pr.  R.  475,  Mili^  v.  yose,4  Sand.  660.   See  post,  ohap. 
vii.  §  V. 
»  8  Barb.  S.  0.  B.  76. 
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strument  of  a  formal  obstruction  to  the  progress  of  a 
cause.  An  answer,  therefore,  denying  an  allegation 
in  the  complaint,  might  as  well  be  stricken  out  for 
falsity  as  any  other  reason.  It  was  held  in  this  case, 
however,  (overruling  the  decision  on  the  same  point 
at  special  term,*)  that  if  the  answer  was  verified  as 
required  by  the  Code,  a  motion  to  strike  it  out  as 
false  could  not  be  entertained.  In  this  decision,  Jus- 
tice Barculo,  although  intimating  a  different  opinion 
in  Nichols  v.  Jones,'  concurred,  and  it  may  be  re- 
garded as  the  settled  practice.*  And  in  respect  to  the 
general  question  of  striking  out  an  answer  fo^falsity, 
or  as  a  sham  answer,  we  may  quote  the  following 
from  the  opinion  delivered  at  the  general  term,  in 
Mier  v.  Cartledge,*  as  indicating  the  practice : — ''  And 
I  fully  concur  with  the  court  when  in  2  Co  wen  637, 
they  said  they  would  suffer  the  pleading  to  stand 
upon  a  very  slight  suggestion  of  its  truth.  We  will 
not  try  the  question  on  affidavits,  and  it  has  never 
been  the  practice  to  require,  in  answer  to  such  a  mo* 
tion  as  this,  satisfactory  evidence  of  the  truth  of  the 
plea  or  answer.  A  slight  suggestion  thereof  will  be 
enough  ;  a  mere  probability  of  its  truth,  some  reason 
for  believing  it  to  be  interposed  in  good  faith,  may 
answer.  But  when  it  is  manifestly  false — where  its 
falsehood  is  conceded,  as  in  2  Cowen  637,  or  its 
falsehood  is  swoni  to  on  the  one  side,  and  on  the 
other  no  general  or  special  affidavit  of  merits  is  pro- 
duced, and  no  pretence  is  made  that  the  plea  is  true,  as 
in  18  Wend.  567,  and  in  1  Barn,  and  Cress.  286,  then 


*  4  How.  Pr.  R.  115.  '6  How.  Pr.  R.  360,  note. 

•  See  also  4  Sand.  660.  *  8  Barb.  S.  C.  R.  79. 


SEC.  VI.]      SHAM,   EBRKLEVANT   AND   FRIVOLOUS.  326 

it  is  the  well  settled  practice  to  strike  it  out ;  for  in 
such  cases  it  is  clear  no  injustice  can  be  done."  This 
agrees  with  what  was  said  in  Nichols  v.  Jones/  and 
Darrow  v.  Miller,'  that  the  falsity  must  be  admitted 
or  clearly  established.  If  it  were  so  plain  and  pal- 
pable as  to  admit  of  indisputable  proof,  as  where  it 
appeared  by  the  affidavit  of  the  plaintiff  and  was  not 
denied  by  affidavit  on  the  part  of  the  defendant,  the 
defence  would  be  struck  out  on  motion.  The  evi- 
dence of  falsity,  however,  must  be  clear  and  indis- 
putable ;  and  an  affidavit,  on  the  part  of  the  defendant, 
of  the  truth  of  the  answer  would  be  a  defence  to  the 
motion.'  , 

In  respect  to  an  irrelevant  answer ;  that  is,  one 
which  has  no  substantial  relation  to  the  controversy 
between  the  parties  to  the  suit ;  this  also  is  to  be 
stricken  out  on  motion.  It  appears  that  a  difference 
is  recognized  between  an  irrelevant  and  a  fnvolous 
answer  by  the  Code,  the  one  being  the  subject  of  a 
motion  to  strike  out  by  §  162,  and  the  other,  of  a 
motion  for  judgment  on  account  of  the  frivolousness 
of  the  defence  by  §  247.  On  a  motion  to  strike  out 
the  answer,  it  has  been  held  that  judgment  on  account 
of  the  frivolousness  of  the  answer  could  not  be  given. 
The  word  "  order"  in  the  Code  in  no  case  means  a 
judgment.*  It  may,  therefore,  sometimes  be  a  matter 
of  importance  to  ascertain  whether  an  answer  is  irre- 
levant or  whether  frivolous^  in  order  to  determine 
whether  to  apply  for  jvdgment^  or  simply  for  an 


'  6  How.  Pr.  R.  357.  •  Id.  247. 

•  See  also  Garry  r.  Fowler,  10  L.  O.  16. 

*  Darrow  r.  Miller,  5  How.  Pr.  R.  247,  per  Sill,  J. 
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order  to  strike  out  the  pleading  on  such  terms  as  the 
court  may  impose ;  the  defendant  to  answer,  if  leave 
be  obtained,  within  such  time  as  the  court  may  pre- 
scribe. Justice  Strong,  in  Seward  v.  Miller/  defined 
an  irrelevant  pleading  to  be  one  which  haa  no  sub- 
stantial relation  to  the  controversy  between  the 
parties  to  the  suit.  This,  it  is  evident,  may  also  in- 
clude a  merely  frivolous  pleading.  If,  indeed,  there 
exists  any  substantial  diflference  between  the  two,  so 
far  as  the  remedy  of  the  party  aggrieved  is  concerned 
by  the  Code,  it  must  be  that  indicated  in  Darrow  v. 
Miller.'  Thus,  an  irrelevant  defence  is  one  which 
"  may  be  true  in  point  of  fact,  but  is  so  impertinent^ 
or  so  grossly  frivolous^  that  the  court  cannot  but  see 
that  the  object  is  to  delay  or  perplex  the  plaintiff  in- 
stead of  presenting  a  defence.  The  objection  to  such 
a  pleading  is  the  same  in  principle  as  that  to  a  plead- 
ing which  is  known  to  be  false ;  both  being  a  fraud 
upon  the  practice  of  the  court,  and  a  mockery  of  legal 
proceedings.'  In  such  case,  the  pleading  should  be 
struck  out  from  the  record ;  but  unless  there  appear 
a  want  of  good  faith  in  the  pleader,  the  pleading, 
though  technically  frivolous^  should  remain  on  the 
record."  For  a  party  has  a  right  to  have  any  defence 
honestly  interposed,  passed  upon,  not  only  in  the 
court  of  original  jurisdiction,  but  in  the  court  of 
appeal.  In  such  a  case,  the  remedy  of  the  party 
alleging  the  frivolousness  of  the  pleading  is,  if  he 
desires  a  summary  decision,  to  move  for  judgment 
under  section  247  of  the  Code.     There  is  much  force 

*  6  How.  Pi*.  R.  313. 

"  6  How.  Pr.  R.  247.  •  Id.,  per  Sill,  J. 
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in  these  views,  and  if  generally  adopted  as  a  rule  of 
practice,  they  might  reconcile  in  a  measure  the  con- 
flicting opinions  on  this  subject.  Thus,  in  case  of  an 
irrelevant  answer,  that  is,  one  which  has  no  substan-  ^ 
tial  relation  to  the  controversy,  if  it  be  so  grossly 
impertinent  or  frivolous  that  the  court  cannot  but  see 
that  it  was  intended  to  delay  and  perplex  the  plain- 
tiff, it  should  be  struck  out  on  motion.  Such,  for  ex- 
ample, as  in  an  action  on  contract,  if  the  defendant 
should  set  up  in  defence  an  equal  amouiyt  of  damages 
claimed  for  an  assault  and  battery.  But  if  the  irre- 
levancy is  not  plainly  apparent ;  that  is,  if  doubts  are 
entertained  as  to  the  sufficiency  in  law  of  the  answer, 
and  the  opinion  of  the  court  is  desired,  the  answer 
should  be  suffered  to  remain  on  the  record,  and  the 
plaintiff  to  be  put  to  his  demurrer.'  So,  too,  in  case 
of  an  answer  so  grossly  frivolous,  or  manifestly  eva- 
sive, as  to  be  perfectly  apparent  that  it  was  not 
pleaded  in  good  faith,  but  merely  for  vexation  and 
delay,  it  should  be  struck  out  as  irrelevant  and 
sham ;'  but  if  not  apparently  pleaded  in  bad  faith, 
and  yet  palpably  insufficient  in  law  as  a  defence, 
judgment  should  be  applied  for  under  section  247. 
If,  however,  the  question  as  to  its  sufficiency  is  not 
perfectly  plain,  but  is  the  subject  for  an  argument,  the 
plaintiff  should  be  put  to  his  demurrer. 


*  Nichols  V.  Jones,  6  How.  Pr.  R.  358.' 

'  See  cases  Mott  v.  Burnett,  1  C.  R.  N.  S.  225  ;  Hanoe  v.  Rem- 
ing,  Id.  204 ;  Richardson  v.  Wilton,  4  Sand.  708. 

In  Harlow  v,  Hamilton,  6  How.  Pr.  R.  475,  it  is  intimated  that 
in  very  gross  cases  such  an  answer  maybe  treated  as  a  nullity.  The 
correctness  of  each  a  practice,  however,  may  well  be  doubted. 
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I  understand  that  B^frivolotbs  differs  from  an  irre- 
levant answer  in  this.  The  first,  assuming  it  to  be  true, 
and  pertinent  to  the  action,  clearly  and  beyond  con- 
troversy, constitutes  no  cause  of  action  or  defence, 
and  raises  no  issue  capable  of  trial  between  the  par- 
ties. The  second,  assumine:  it  also  to  be  true,  com- 
prises  matters  which  might  constitute  a  proper  canse 
of  action  or  defence,  that  is,  which  are  well  pleaded 
in  point  of  form,  but  which  have  no  possible  connec- 
tion with  tke  subject  of  the  controversy,  and,  there- 
fore, are  manifestly  insufficient  as  a  defence  to  the 
action/ 


SECTION  vn. 


SUPPLEMENTAL  AN8WEB. 


The  defendant  is  allowed  by  the  court  to  make  a 
supplemental  answer,  by  leave  of  the  coi^rt,  alleging 
material  facts  occurring  after  his  former  answer,  or  of 
which  he  was  ignorant  when  it  was  made.* 

This  is  in  place  of  the  cross  bill  in  the  nature  of  a 
plea  puis  darien^  and  the  supplemental  answer  in 
equity,  and  of  the  plea^2^^5  darien  continumice  at 
law. 


"  See  Harlow  v,  Hamilton,  6  How.  Pr.  R,  476. 
•  Am.  Code,  §  72. 
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In  eqtdty^  a  sapplemental  answer  waa  allowed  to 
correct  an  error — ^as  a  mistake  in  a  matter  of  fact,  or 
to  set  up  facts  of  whicli  the  defendant  was  ignorant, 
at  the  time  of  the  answer ;  or  fEicts  which  he  wished 
to  set  up  in  his  answer,  bat  was  induced  to  leave  out 
by  the  mistaken  advice  of  his  counsel.'  The  Code, 
however,  it  seems,  restricts  the  right  to  file  a  supple- 
mental answer,  in  all  their  cases  of  error,  to  the  one 
class  of  facts  mentioned  in  the  above  section,  namely, 
"  of  which  the  party  was  ignorant  whep  his  former 
pleading  was  made.''  ;;; 

A  supplemental  answer  was  also  allowed  in  some 
cases,  to  present  new  matter  of  defence  occurring  af-  . 
ter  the  former  had  been  put  in.  Thus  it  was  held, 
that  where,  after  answer  filed,  the  defendant  obtained 
an  exemption  of  his  person  from  imprisonment  under 
the  act,  he  might  file  a  supplemental  answer  to  pre- 
vent that  fact'  So  where,  in  a  suit  for  divorce,  the 
complainant  commits  adulteiy  after  the  answer  of  the 
defendant  is  put  in,  she  will  be  permitted,  if  she  ap- 
plies immediately  after  the  discovery  of  the  fact,  to 
set  up  that  defence  by  supplemental  answer.*  She 
might  also  set  up,  by  cross-bill,  in  the  nature  of  a  plea 
puis  darien  contimumce.^  And  generally,  in  equity, 
the  defendant  should  set  up  new  matter  of  defence, 
which  had  arisen  after  the  cause  was  at  issue,  by  cross- 
bill in  the  nature  of  a  plea  puis  darien  coniirmance^ 
and  could  not  do  it  by  supplemental  answer,*  as  if  the 
complainant  had  released  the  defendant,  or  there  had 
been  an  award  made  on  reference  after  issue  joined, 

'  1  Barb.  Ch.Pr.  165.  '  Anon.  Hopk.  27. 

'  4  Paige,  482.  ^  Id.  3  Barb.  Ch.  R.  613. 

MO  Paige,  485.     1  lid.  18. 
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&c.^  The  Code  doubtless  intends  to  abolish  all  dia- 
tinction  between  a  aufiplemeiri*!  answer  settiBg  up  new 
matter,  and  a  cross-bill  in  the  nature  of  a  plea  pme 
daHen  (xmtimjumce^  and  to  give  the  defendant,  by 
supplemental  answer,  all  the  relief  he  conld  have  had 
in  either  form  of  pleading. 

At  law. — ^New  matter  of  defence,  arising  after  issne 
joined,  might  be  pleaded  puie  domen  o(mlmu4moB. 
As  that  the  plaintiff  had  given  a  rdease,  or  there 
had'  been  sn  award  after  issue  joined,  or  an  accord 
and  satisfaction,  or  when  two  actions  have  been 
iHTonght  for  the  same  cause,  as  against  makers  and  en- 
dorsers of  a  promissory  note,  judgment  satisfied  in 
one  suit  might  be  pleaded  ^i^  chnen  cantiivuance  to 
the  other  suit*  The  plea  must  properly  be  inter- 
posed before  yerdict,*  or  report  of  referees.^  It  might 
be  pleaded  on  the  trial  when  the  cause  was  called,  or 
at  any  time  after,  before  the  jury  have  actually  de- 
livered their  verdict.*  But  an  msolvent  has  been 
allowed  to  plead  his  discharge,  even  after  verdict.* 
The  plea  was  not  required  to  be  verified,  unldss  ten- 
dered at  the  circuit,*  an^it  was  put  in  without  leave 
of  the  court.  Its  effect,  when  offiered  at  the  trial, 
was  to  suspend  the  further  proceedings  in  the  cause, 
on  such  terms  as  the  court  might  grant,  as  to  costs. 
It  was,  however,  in  the  discretion  of  the  court  to  re- 
ceive the  plea  or  not,  even  after  more  than  one  con- 


'  2  Barb.  Ch,  Pr.  128. 

*  5  John.  392.   9  Id.  221.  5  Peters,  232.  Gould  PI.  124. 
'  1  Cowen,  42.  ^  12  John.  218. 

Grab.  Pr.  296.  *  9  John.  392. 

*  9  John.  250.   1  Wend.  89. 
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tmnance  has  interyened,  and  this  discretion,  it  was 
said,  would  be  governed  by  eircnmstances  extrinsic, 
and  which  cannot  appear  on  the  face  of  the  plea."  A 
^eei  puis  dariefn  conbinuanoe  was  not  a  departure 
from,  bnt  a  waiver  of  the  former  plea,  and  no  advan- 
tage  conld  afterward  be  taken  of  it,  nor  could  the 
plaintiff  proceed  thereon  ;*  but  this  rule  was  qualified 
so  as  not  to  apply  unless  the  party  abandons  the  de- 
fence before  relied  on,  and  assumes  a  new  one/  If 
the  plea  was  only  an  answer  to  a  part  of  a  claim,  or 
went  to  one  of  several  counts  or  causes  of  action,  it 
was  a  waiver  of  prior  pleas  only,  pro  tanta^ 

Hew  pleaded. — These  rules  as  modified  by  the 
Code,  it  is  presumed  are  still  in  force.  Thus  the  Code 
permits  a  supplemental  answer  in  the  nature  of  a  plea 
puis  darieHj  to  be  pleaded  only  on  obtaining  leave  of 
the  court  to  do  so  as  formerly  under  the  equity 
practice.  Where,  therefore,  the  matter  does  not  arise, 
or  is  not  discovered,  till  at  the  trial,  the  court  wiU 
stay  proceedings  and  put  the  cause  over  on  such 
terms  as  may  be  proper,  to  enable  the  defendant  to 
make  his  motion.  The  latij^ude  and  discretion  given 
by  the  Code  to  the  courts,  in  Tespect  to  amendments^ 
do  not  apply,  it  seems,  so  far  as  to  allow  supplemental 
answers  to  be  put  in,  in  cases  other  than  those  pre- 
scribed  in  section  1Y7.  The  supplemental  answer,  it 
would  appear,  is  not  to  be  used  to  correct  errors  or 
mistakes,  as  it  might  have  been  under  the  Chancery 
practice,  but  is  to  be  confined  to  its  proper  sphere  of 


'  10  John.  160.  19  Wend.  639. 

•  5  Peters,  224.    13  Id.  136, 162.  10  Wend.  675.  14  Id.  161. 

•  2  Wend,  300.  •  M9  Id.  699. 
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alleging /octe  material  to  the  case  which  either  oc^ 
curred  after  the  former  answer,  or  of  which  the  party 
shall  show  himself  ignorant  at  the  time  of  the  plead- 
ing. If  the  defendant  had  knowledge  of  the  fact 
sought  to  be  pleaded  at  the  time  of  the  former  plead- 
ing, and  neglected  to  do  so,  he  cannot  supply  the 
omission  by  supplemental  answer,  or  even,  it  seems, 
unless  for  very  sj)ecial  reasons,  by  amendment.  So 
held  by  Justice  Hand  in  Houghton  v.  Skinner, 
at  special  term.' 

The  matters  which  may  be  thus  pleaded,  other 
than  those  of  which  the  party  was  ignorant,  must  be 
such  as  occur  after  the  former  pleading*  A  defence 
arising  after  the  commencement  of  the  suit  and  be- 
fore answer,  should  be  pleaded  in  bar  of  the  action." 
So  too  any  matter  of  counterclaim,  except  a  setoff  in 
an  action  of  contract.  By  section  150,  Amended 
Code,  the  set-off  must  exist  at  the  time  of  the  com- 
mencement of'  the  action.  Suppose  after  suit  com- 
menced on  contract,  and  before  answer,  a  cause  of 
action  accrues  to  defendant  against  the  plaintiff  for 
breach  of  another  contract,  can  h^  avail  himself  of 
such  defeiice  in  the  same  suit  ?  The  cause  of  action 
must  exist  at  the  commencement  of  the  suit,  and 
could  not  therefore  be  directly  pleaded  in  defence  as 
a  counterclaim ;  but  if  the  breach  had  occurred  after 
answer,  might  it  jiot  be  set  up  as  a  new  fact  material 
to  the  case  in  a  supplemental  answer  ?  Payment  may 
be  pleaded  puie  darien  continuance*  and  if  made 
after  suit  is  brought  it  must  be  so  pleaded.*    There 


*  5  How.  Pr.  R.  420.  •  6  Hill,  317. 

•  7  John.  S99.  *  Denio,  821. 
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is  certainly  an  equitable  right  with  the  defendant 
independent  of  the  Code,  to  have  a  claim  against  the 
plaintiff  set  off,  against  the  plaintiff's  demand  of  a 
like  nature ;  as  in  equity  one  judgment  might  be  set 
against  another,  and  I  do  not  perceive  why  such  a  set 
off,  occurring  after  the  answer,  at  least  in  a  contract 
directly  between  the  parties,  should  not  be  allowed 
by  way  of  supplemental  answer. 

The  court,  before  granting  leave  to  put  in  a  sup- 
plemental answer,  must  be  satisfied  that  the  facts  to 
be  set  up  are  material  to  a  defence.  A  release  from 
the  defendant  to  the  plaintiff,  in  an  action  to  recover 
personal  property,  cannot  be  pleaded  jmia  da/rien 
to  the  sheriff's  action  on  the  replevin  bond.*  A  sub- 
mission to  arbitration  is  merely  a  discontinuance,  and 
cannot  be  pleaded.'  But  an  arbitration  and  award, 
as  well  as  an  accord  and  satisfsiction,  are  defences,  and 
if  occurring  after  the  answer,  are  proper  to  be  set  up 
in  the  supplemental  answer.  Nor  need  it  be  matter 
which  will  constitute  an  entire  defence.  It  is  suffi- 
cient if  it  be  a  fact  material  to  the  case ; — a  fact  which 
will  go  towards  establishing  a  defence.  Thus,  in  Rud- 
ley  V.  Houghtaling,*  in  an  action  for  assault  and  bat' 
tery.  Justice  Parker  allowed  a  supplemental  answer 
to  be  put  in,  setting  up  that  since  the  commencement 
of  the  suit  another  action  for  slander  had  been  com- 
menced by  the  defendant  againt  the  plaintiff,  in  which 
the  plaintiff  set  up  the  same  assault  and  battery,  in^ 
mitigation  of  damages,  whereby  the  verdict  was  re 
duced  to  six  cents.     "  I  think,"  he  remarks,  "  the  facts 


'  12  Wend.  302.  •  2  HOI,  387. 

•4How.  Pr.R.251. 
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which  transpired  on  the  former  trial,  are  material  to 
the  case.  How  &t  they  will  go  toward  establishing 
a  defence  it  is  not  necessary  to  say.  That  qnestbn 
will  be  decided  at  the  circuit,  in  snch  a  fo!rm  as  to 
afford  either  party  an  opportunity  to  review  the  de- 
dsion."  Leave  was  granted  to  put  in  such  answer 
within  ten  days,  with  twenty  days  to  the  plaintiff  to 
reply. 

A  suppl^nental  answer  differs  from  an  amended 
answer.  Where  one  of  the  defendants  transferred  to 
a  person  not  a  party  to  the  suit  his  interest,  after  the* 
action  was  commenced,  it  was  held  that  the  plaintiff 
could  not  amend  his  complaint,  but  must  apply  for 
leave  to  make  such  person  a  party  by  supplemental 
complaint.'  The  same  rule,  it  is  presumed,  applies  to 
the  answer ;  the  fact,  however,  most  occur  after  the 
former  answer,  and  not  intermediate  the  time  it  was 
put  in  and  the  commencement  of  the  suit.  An 
amended  pleading  takes  the  place  of  and  supercedes 
the  original.'  The  defence,  by  way  of  supplemental 
answer,  is  not  a  matter  of  right,  but  rests  in  the  dis- 
cretion of  the  court,  if  a  term  has  intervened  since 
the  happening,  and  the  defendant  has  neglected  to 
apply  at  the  first  opportunity.* 


•  1  C.  R.,  N.  S.  180. 

•  4  How.  Pr.  R.  174. 

•  4  John.  255.  10  Id.  161.  19  Wend.  639. 
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CHAPTER  VL 


THE  REPLY. 


The  abject  of  ih«  Reply  nnder  tke  Code  as  bow 
amdhded  is  merely  "to  coi^trovert  »nd  pnt  in  issne 
new  matter  set  Tip  by  way  of  oaufderdaimi  m  the 
answer.  Any  otTier  new  matter  in  the  answer  is,  for 
the  purpose  of  the  trial,  considered  as  controverted 
without  any  denial  on  the  part  of  the  plaintiff  The 
subject  of  the  reply  will  be  considered  nnder  the  fol- 
lowing general  divisions  :— 

1st.  What  the  reply  mnst  contain  and  how  pleaded. 

2d.  Verification  of  the  reply. 

3d.  Frivolous  and  •supplemental  reply. 


SECTION  L 

WHAT  THE  REPLY  ifUST  CONTAIK  AOT)  HOW  PLEADED. 

The  Code  as  lately  amended  contains  the  following 
provision  in  respect  to  the  reply : — 
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When  the  answer  contains  new  matter  constituting  a 
counterclain),  the  plaintiff  may,  witi^iu  twenty  days,  reply 
to  such  new  matter,  denying  generally  or  specifically  each 
allegation  controverted  by  bim,  or  any  knowledge  or  infor- 
mation tbereof  sufficient  to  form  a  belief^  and  be  may  allege 
in  ordinary  and  concise  language,  without  repetition,  any 
new  matter,  not  inconsistent  with  the  complaint,  constituting 
a  defence  to  such  new  matter  in  the  answer ;  or  be  may  de- 
mur to  the  same  fer  insufficiency,  stating  in  his  demurrer 
the  grounds  thereof;  and  the  plaintiff  may  demur  to  one  or 
more  of  several  counterclaims  set  up  in  the  answer,  and  re- 
ply to  the  residue.* 

The  above  language  in  relation  to  the  denial  by 
the  plaintiff  of  the  counterclaim  is  the  same  in  all 
respects  with  tihiat  of  section  149  respecting  the  d^ 
nial  by  the  defendant  of  the  plaintiff  V  answer,  vnth 
one  exception,,  namely,  that  the  wovd  ^^  material  ^  is 
omitted.  The  answer  of  the  defendant  by  section 
14:9,.ni^ust  contain  a  denial  of  ""  each  material  allega- 
tion," Ac.  The  omission,  however,,  is  unimportant ; 
the  intention  manifestly  being  to  require  nothing 
further  by  way  of  denial  from  the  plaintiff  in  his 
reply,  than  from  the  defendant  in  his  answer^  This 
is  the  more  apparent  from  the  fact  that,,  by  section 
168,*  it  is  only  "  every  material  allegation  of  new 
matter  in  the  answer  constituting  a  counterdaim,"  not 
controverted,  which  is  to  be  taken  as  true.  It  is  not 
necessary,  therefore,  for  a  party  in  his  reply,  any  more 
than  in  an  answer,  to  controvert,  or  to  confess  and 
avoid,  an  immaterial  sSlegsAion  in  the  answer,  no  matter 
under  what  form  of  irrelevant  or  redundant  msA  ter  it 


*  Code  of  1852,  §  l&S. 

•  7  L.  O.  240.  *  Am.  Code,  1852. 
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may  appear,  whether  as  a  conclasion  of  law,  or  mat- 
ters of  mere  evidence,  or  other  matters  of  surplus- 
age. 

The  section  above  quoted  has  been  amended  at 
every  session  of  the  Legislature  since  the  Code,  at 
which  amendments  have  been  made.  Under  the 
Original  Code,  the  reply  was  made  to  contain  a  pwr- 
ticidar  denial  of  each  allegation  of  the  answer  con- 
troverted by  the  plaintiff,  or  of  any  knowledge  thereof 
sufficient  to  form  a  belief;  and  also  "  any  new  matter, 
not  inconsistent  with  the  complaint,  in  avoidance  of 
the  answer.*  No  demurrer  was  permitted  to  the  reply. 
The  amendment  of  1849  retained  this  language,  but 
permitted  the  plaintiff  to  reply  "  generalh/  or  parti- 
cularly," and  allowed  a  demurrer  to  the  reply  for 
*^  msujfficiency.^  It  also  permitted  the  plaintiff  to 
demur  to  one  or  more  defences  and  answer  the 
residue.* 

This  was  amended  in  1861,  by  requiring  a  spedfio 
denial  to  eaph  allegation  of  new  matter,  constituting 
a  defence  or  setroff ;  and  authorizing  the  plaintiff  to 
allege  in  his  complaint  "  any  new  matter,  not  incon- 
sistent with  the  complaint,  constituting  a  defence  to 
such  new  matter  in  the  answer."*  The  section,  ad 
finally  amended  in  1853,  is  above  quoted;  the  only 
important  alteration  being  in  restoring  the  general 
denial  and  in  limiting  the  reply  to  such  new  matter 
as  constitute  a  caanierclaim^  that  word  being  substi- 
tuted for  the  term  setoff. 


'  Original  Code,  §  131. 

'  Code  of  1849,  §  §  153  and  155.£, 

*  Code  of  1851,  §  153. 
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The  use  of  the  reply  in  pleading,  it  will  be  observed) 
has  been  very  mnoh  restricted  by  the  late  amend- 
ment  Heretofore  it  was  necessary,  not  only  to  take 
issue  upon  every  material  fact  alleged  by  way  of  de- 
fence in  the  answer,  bat  also  to  set  up  specifically 
sudi  new  matter  in  the  reply  as  the  defendant  in* 
tended  to  rely  upon  in  avoidanoe  of  the  answer. 
Thus,  in  Walrod  v*  Beimett,'  the  defmdant  answered 
that  the  plain^tifb  who  brought  tbe  suit  jointly,  wem 
not  the  joint  owners  of  the  property.  This  averment 
was  held  new  matter  requiring  a  reply ;  and  if  not 
specifically  controverted,  was  to  be  regarded  as  ad- 
mitted on  the  trial.  In  that  case,  it  was  held  that, 
not  only  w^as  no  evidence  required  to  establish  the 
fiBbot,  but  evidence  to  contradictt  it  was  inadmissible. 
All  this  is  changed  under  the  present  amendments. 
Such  an  answer,  and  indeed  any  answer  setting  q|> 
new  matter  not  constituting  a  counterclaim,  is  de^oied 
to  be  controverted  precisely  the  same  as  though  the 
plaintiff  had  p»t  in  a  reply  travereing  the  aUegations. 
This,  however,  si^ests  a  question  of  some  import- 
ance. Is  a  repby  m  Ofn/y  case  riecBssa/ry  or  aUowaiU 
to  new  maUer  in  ^  (mswer^  not  oonetitwtmg  a  eomUer- 
claim? 

\.  Is  it  €Hawablef — ^It  seems  to  me,  from  the 
language  of  the  Code,  that  tbe  plaintiff  is  at  liberty^ 
if  he  thinks  proper,  to  set  up  any  material  allegations 
by  way  of  avoidance  to  any  new  matter  in  the  answoTi 
whether  such  new  matter  relate  to  a  counterclaim  or 
not  The  language  is,  that  he  may  allege  "  any  new 
matter,  not  inconsistent  with  the  complaint,  constitute 


'  0  Barb.  S.  C.  R.  144,  at  Geoeral  T«nn,  5th  District 
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ing  a  defence  to  such  new  matter  in  the  answer."  It 
may  be  said,  perhaps,  with  truth,  that  the  tei^ai 
"  such  new  matter"  relates  to  the  first  clause  of  the 
section,  namely,  new  matter  constituting  a  counter- 
claim. Granting  this  to  be  so,  still  there  does  not 
appear  to  be  anything  in  the  Code  to  prohibit  such  a 
reply,  and  a  variety  of  causes  might  be  very  readily 
jnentioned  in  which  it  would  be  manifestly  proper. 
Tlus,  for  example,  take  the  case  provided  for  l^ 
statute'  where  a  defendant  pleads  a  discharge  under 
the  United  States  bankrupt  law,  in  which  case,  under 
the  old  practice,  the  plaintiff  might  generally  reply 
that  such  dificharge  was  obtained  by  fraud,  and 
give  notice  specifying  the  acts  of  fraud  on  which  he 
relied  to  sustain  his  case. — ^Would  not  a  reply,  in  such 
a  case,  be  allowable  ?  Even  if  not  strictly  within 
the  letter  of  the  Oode,  how  could  a  defendant  take 
advantage  of  it  ?  The  only  way  it  could  be  reached, 
would  be  by  motion,  to  strike  out  such  matter  as  ir- 
relevant or  redundant  matter ;  but  this  is  done  only 
on  motion  of  a  person  "  aggrieved ;"  and  in  such 
case,  instead  of  being  aggrieved,  it  appears  on  the  face 
of  the  papers,  that  the  defendant  la  actually  bene- 
fitted by  being  thus  appnsed  of  the  very  point  on 
which  the  plaintiff  relies  to  avoid  the  effscts  of  the 
discharge. 

An  answer  of  infancy  is  a  similar  case.  The  reply 
sets  up  that  the  goods  furnished  were  necessaries,  or 
sets  up  a  new  promise  by  the  infant  on  arriving  at 
full  age ;  there  seems  no  sufficient  reason  for  striking 
ont  such  a  reply  as  irrelevant  or  redundant  matter ; 


'  Session  Laws  1846,  p.  305. 
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but  in  sncli  a  case,  perhaps,  the  court  might  hold  the 
plaintiff  strictly  to  the  matter  set  up,  aud  not  suffer 
him  to  avoid  the  defence  in  any  other  manner,  parti- 
cularly if  it  appeared  that  the  defendant  had  been 
misled  by  it  in  preparing  for  the  trial.  Many  other 
cases  might  be  cited  by  way  of  illustration,  but  the 
above  will  be  sufficient. 

I  conclude,  therefore,  that  by  the  rules  of  pleading 
under  the  Code,  the  reply  may  contain,  instead  of  a 
general  denial  of  the  allegations  in  the  answer, 
whether  relating  to  a  counterclaim  or  not,  an  admis- 
sion thereof,  and  any  new  and  sufficient  matter  in 
avoidance  not  inconsistent  with  the  complaint.  This 
opinion  is  confirmed  by  the  fact  that  the  amended 
Code  of  1852  retains  section  155  as  it  stood  before, 
providing  that  if  the  reply  of  the  plaintiff  to  any 
deferwe  set  up  by  the  answer  of  the  defendant  be  in- 
sufficient, the  defendant  may  demur  thereto. 

2.  Is  svoh  reply  ever  necessary  f — This  is  a  more 
difficult  question.  For,  if  it  be  admitted  that  such  a 
reply  is  proper  and  allowable,  I  am  not  prepared  to 
say,  but  it  might,  in  some  cases,  be  actually  necessary, 
in  order,  as  in  the  case  of  bankruptcy  above  alluded 
to,  to  authorize  the  plaintiff  to  give  the  evidence  on 
which  he  relies  to  invalidate  or  avoid  the  effects  of 
the  defence.  The  Code  provides  that  the  "  allega- 
tion of  new  matter  in  the  answer,  not  relating  to  a 
counterclaim,  or  of  new  matter  in  a  reply,  is  to  be 
deemed  contr averted  \fY^^  adverse  party  as  upon  a 
direct  denial  or  an)oidance^  as  the  case  may  require  f"^ 
that  is,  so  far  as  the  pleadings  are  to  be  received  as 


'  Am.  Code,  §  168. 
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evidence  in  the  action  on  the  trial  thereof.  The  alle- 
gations in  the  answer  are  to  be  deemed  controverted; 
i.  e.j  the  plaintiff  denies  them  to  be  true,  and  throws 
upon  the  defendant  the  burden  of  the  proof.  Un- 
doubtedly the  plaintiff  will  then  be  allowed  to  offer 
evidence  to  disprove  the  defence,  the  same  as  may  be 
done  under  any  other  issue.  But  under  such  a  general 
traverse,  may  the  plaintiff,  in  all  cases,  if  the  defence  re- 
lied on  be  established,  be  permitted  to  prove  a  distinct 
matter  in  avoidance  of  the  defence  without  sejfcting  it  up 
and  apprising  the  defendant  of  the  nature  thereof  ? 

It  is  not  quite  clear  what  is  meant  by  the  expres- 
sion "  controverted  as  upon  a  direct  denial,  or  avoids 
a/nceP  The  term  controverted^  as  used  elsewhere  in 
the  Code,  it  seems,  means  a  mere  denial  or  traverse  ;*  * 
the  term  a/voidance^  implies  an  admission  of  the  fact, 
and  the  two  appear  to  be  in  some  degree  incompa- 
tible. We  can  readily  understand  how  an  allegation 
may  be  deemed  controverted  as  upon  a  denial^  but 
not  how  it  may  be  deemed  controverted  as  upon  an 
avoidance.  Matter  pleaded  in  avoidance  of  a  cause 
of  action  or  defence,  does  not  in  this  sense  controvert,' 
that  is,  traverse,  or  deny,  the  cause  of  action  or  de- 
fence. If,  therefore,  the  term  controverted  is  to  be 
regarded  as  the  controlling  word  of  the  sentence,  then 
section  168  may  be  construed  merely  as  limiting  the 
effect  of  the  pleading  as  evidence  in  a  cause,'  and  not 
as  conferring  on  the  plaintiff  the  right  of  rebutting  a 
defence  by  evidtence,  going  merely  in  avoidance,  in 
the  same  manner  as  though  such  rebutting  matter 


^  See  §  149  Am.  Code. 

'  See  post,  ohap.  TiiL,  seo.  3. 
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had  been  spedally  set  up  by  a  reply.  The  language 
of  the  section  is,  at  all  events,  fairly  open  to  this 
criticism,  and  though,  perhaps,  the  framers  of  the 
Code  (or  of  the  amendments)  may  have  intended  to 
admit  any  reply  in  evidence  to  such  new  matter 
without  being  pleaded,  yet  it  is  for  the  courts,  in 
their  discretion,  to  say  whether  it  should  be  so  con-  ^ 
strued  or  not. 

A  defendant  sets  up,  by  way  of  answer,  the  statute 
of  limitations  in  an  action  on  contract.  No  reply  is 
put  in.  The  defence  is  not  to  be  taken  as  true,  but 
is  deemed  corUroverted  by  the  plaintiff — and  the  de- 
fendant must  strictly  prove  it.  Suppose  the  plain- 
tiff rely  on  a  new  promise  to  take  the  case  out  of 
the  statute.  The  new  promise,  it  has  been  lately 
held'  is  the  substantial  ground  of  the  action ;  may 
the  plaintiff  give  it  in  evidence  without  setting  it  up 
in  his  reply  ?  In  other  words,  may  he  prove  his  real 
cause  of  action  without  stating  it  anywhere  in  his 
pleadings  ?  He  fully  admits  the  fact  alleged  in  the 
answer,  that  the  cause  of  action  did  not  accrue  with- 
in six  years  next  before  the  commencement  of  the 
action,  and  therefore,  but  for  a  new  fact,  which  has 
given  him  a  new  cause  of  action,  is  fully  dbcharged. 
This  new  fact  it  appears  to  us  should  be  set  up  in  the 
reply.  Even  though  the  construction  be  correct  that 
the  Code  does  not  absolutely  demand  it  in  order  to 
let  in  the  evidence,  yet  the  safer  and  mord  prudent 
course  would  be  in  all  cases  to  plead  this  new  fact, 
and  apprbe  the  opposite  party  of  the  real  cause  of 
action ;  for  a  judge  might  well  hesitate  to  admit  such 


*  2  Com.  623. 
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evidence  (if  dnlj  objected  to,)  on  the  ground  that 
the  defendant  was  at  leaat  entitled  to  be  apprised 
of  the  real  canse  of  action  in  order  to  be  prepared 
to  meet  it.  Th«  same  would  be  true  if  the  plaintiff 
relied  on  a  new  promise,  in  cases  where  infancy  was 
pleaded,  bankrupt  discharged,  &c.  <fea' 

From  the  best  attention  which  could  be  given  to  this 
subject,  however,  I  felt  constrained  to  observe  by  a 
careful  comparison  of  sections  153  &  168  that  the  in- 
tention of  the  legislature,  so  £ar  as  it  can  be  inferred 
&om  language,  appears  to  me  to  be^  to  do  away  entire- 
ly with  the  necessity  of  any  reply,  in  any  case,  to  new 
matter  not  constituting  a  counterclaim,  and  to  per- 
mit the  adverse  party,  on  the  trial,  to  controvert  such 
new  matter,  or  to  avoid  it  by  any  competent  testi- 
mony which  he  may  have,  and  by  the  proof  of  any 
matters  which  would  be  a  proper  reply  to  such  alle- 
gations. Yet  in  cases  of  doubt  it  will  be  always 
proper  and  prudent  to  set  up  in  the  reply  matter 
which  merely  goes  in  avoidance  of  the  defendant's 
defence,  though  such  defence  does  not  constitute  a 
counterclaim ;  and  such  it  is  believed  is  the  practice 
of  the  best  practitioners. 

If,  instead  of  not  replying  at  all,  the  plaintiff  should 
put  in  a  reply  admitting  such  new  matter  to  be  true, 
there  can  be  no  doubt  that  the  defendant  would  be 
relieved  from  the  necessity  of  proving  such  defence, 
and  that  the  cause  might  be  brought  on  for  hearing 
on  the  pleadings  alone.    If  the  new  matter  which 


'  And  see  case  of  Manniog  v.  Wbitbeck,  cited  ante,  page  151, 
wbereio  it  was  said  that  the  plaintiffis  having  neglected  to  set 
forth  their  whole  case  in  the  coroplaiDt,  must  bring  forward  the  ne- 
oessary  allegations  in  the  form  of  a  reply. 
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the  plaintiff  wishes  to  set  up,  by  way  of  reply  in 
avoidance  of  the  defendant's  answer,  is  inooneisteni 
with  a  denial  thereof,  he  should  accompany  it  with 
an  admie&ion  of  the  fact  in  the  answer  which  he 
wishes  to  avoid.  Thus  in  case  the  answer  alleges 
that  more  than  six  years  have  elapsed  since  the  cause 
of  action  accrued,  the  plaintiff,  if  he  relies  on  a  new 
promise,  should  admit  such  aUegations  in  the  answer 
to  be  true,  and  set  up  the  fact  of  the  new  promise 
in  consideration  of  the  pre-existing  debt,  in  avoidance. 
If  the  consideration,  that  is  the  pre-existing  debt,  be 
not  denied  in  the  answer,  the  new  promise  will  be 
the  only  point  in  issue  between  the  parties,  and  this 
the  plaintiff  must  prove  in  order  to  entitle  him  to 
recover. 

Reply  to  Counterclaim. — ^If  the  defendant  set  up  a 
counterclaim  in  his  answer  the  plaintiff  in  his  reply 
must  either  traverse,  or  confess  and  avoid  it.  We 
have  already  considered  the  nature  of  a  counterclaim, 
and  what  matters  may  thus  be  pleaded/  It  is  in  the 
nature  of  a  cross-action,  and,  as  has  been  seen,  is  to 
be  stated  substantially,  according  to  the  ndes  which 
govern  the  statement  of  an  original  cause  of  action. 
The  reply  of  the  defendant  to  such  counterclaim  is, 
in  all  respects,  similar  to  the  defendant's  answer  to  a 
complaint.    And  fii*st :. 

The  Denial. — The  plaintiff's  reply  must  deny 
"  generally  or  specifically  each  allegation  controvert- 
ed by  him,  or  any  knowledge  thereof,  sufficient  to 
form  a  belief  In  treating  of  the  defendant's  answer 
we  have  already  considered  this  subject,  and  it  will 


*  Ante,  chaD.  ▼  sec  4 
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be  sufficient  to  refer  to  what  was  there  said  in  respect 
to  it,  ante,  pages  240  to  251. 

If  the  plaintiff  fails  to  reply  the  defendant  may 
move  for  judgment,  as  for  want  of  an  answer ;  bnt 
not,  it  seems,  if  there  is  another  issue  of  fact  remain- 
ing undisposed  of,  that  is,  such  an  issue  as,  if  found 
in  favor  of  the  plaintiff,  would  be  decisive  of  the 
cause.'    Where  a  plaintiff  has  already  put  in  a  reply 
to  an  answer,  which  contains  also  on  the  same  paper 
a  demurrer,  and  the  defendant  subsequently  serves 
the  same  answer,  without  the  demurrer,  this  is  not  an 
amended  answer  requiring  a  new  reply.*    So,  too,  in 
case  a  reply  has  been  put  in  to  an  answer  not  verified, 
and  the  defendant  subsequently  serves  the  same  an- 
swer verified,  this  is  not  an  amended  answer,  and  the- 
plaintiff  need  not  reply  to  the  same  under  oath  ;  the 
verification  being  no  part  of  the  pleading.     But  a* 
supplemental  answer  requires  a  reply  if  it  set  up  mat- 
ter by  way  of  counterclaim.     And  a  plaintiff,  it  has 
been  held,  under  the  Code,  may,  in  some  cases,  reply 
new  matter  in  avoidance,  which  occurred  after  the 
answer  had  been  served ;  as,  where  the  answer  al- 
leged the  pendency  of  another  action  for  the  same 
demand,  the  plaintiff  discontinued  such  action  after 
answer  served,  and  replied  that  the  suit  was  discon- 
tinued ;  the  court  held  that  the  reply  being  true  at 
the  time  it  was  put  in,  was  a  suflScient  answer  to  the 
defence."     This  doctrine,  however,  is  questionable, 
and  the  rule,  even  if  correctly  applied  in  the  case 
last  cited,  is*  by  no  means  to  be  regarded  as  general, 

*  1  C.  R.,  N.  S.  200.  •  6  How.  Pr.  R.  207.  3  C,  R.  215. 

•  Beales  v>  Cameron,  3  How.  Pr.  B.  414. 
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else  a  tender  <^  amount  of  a  oMm,  aet  up  in  defend- 
ant's answer  by  way  of  set-oi^  without  costs,  and  after 
answer  put  ui^  might  be  replied  in  bar  of  the  de- 
fence. The  learned  justice,  in  the  above  decision,  re* 
ferred  to  the  case  of  White  v.  Smith/  under  the  (dd 
practice,  to  show  that  such  was  then  the  rule.  In 
that  case,  however,  a  rule  to  discontinue  the  first  suit 
had  actually  been  entered  (though  the  costs  had  not 
been  paid)  before  the  second  suit  was  commenced, 
and  the  court  held  that  the  plaintiff  mighty  after  an* 
Bwer  received,  have  paid  the  costs  of  the  first  suit 
and  replied  the  discontinuance,  because  the  payment 
would  have  rdated  back  to  the  time  ike  nde  of  die^ 
cantmucmoe  was  entered^  which  was  prior  to  the  com- 
mencement of  the  second  suit.  The  case  cited,  there- 
fore, does  not  sustain  the  decision.  The  correct  rule, 
undoubtedly,  is,  that  all  matters  ariong  after  suit  can 
only  be  available  to  the  plaintiff  by  supplemental 
complaint  or  reply,  on  leave  of  the  court,  pursuant 
to  section  177  of  the  Code.  Where,  however,  a 
plaintiff  by  mistake  omits  to  make  a  reply,  he  may 
be  allowed  to  do  so  in  the  discretion  of  tiie  court^  on 
such  terms  as  may  be  just ;'  and  that  too  even  after 
the  cause  has  been  heard  before  a  referee,  where  the 
complaint  and  answer  do  not  bring  up  the  whole 
merits  of  the  cause.* 

The  denial  in  the  plaintiff's  reply,  it  will  be  se^ 
may  be  general  or  specific.  Kthe  answer  is  verified^ 
the  defendant  has  a  right  to  have  a  reply  in  proper 


•  4  Hill,  166.  •  Am.  Code,  §  174 

*  Merritt  v.  Slooam,  1  C.  B.,  N.  S.  68. 
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form  from  tlie  plaintiff  also  verified.  K  the  plaintiil^ 
therefore,  adopts  the  general  form  of  denial,  it  will 
not  be  sufficient  for  him  to  say  that  he  denies  the  de- 
fendant's answer  in  manner  and  form,  &c. ;  that  is, 
that  he  denies  it  as  a  whole.  The  denial  should  be 
the  same  as  the  general  denial  by  defendant  in  his 
answer.  He  ninst  deny  "  eack  allegation''  set  forth 
in  the  answer  by  way  of  counterclaim ;  so  that,  if  one 
material  allegation  of  such  answer  be  true,  the  plain- 
tiff cannot  use  this  general  form  of  denial,  because  he 
will  not  be  able  to  verify  its  truth. 

Neiw  moMer  in  the  reph/. — ^Besides  the  general  or 
spedflc  denial  of  new  matter  in  the  answer  constitut- 
ing a  counterclaim,  the  plaintifl^  in  his  reply,  may 
•*  aUeffe^  in  ordinary  and  concise  hnguage^  without 
repetitum^  any  new  Tnatter  not  inconaistervt  with  the 
eomplainty  constituting  a  defence  to  such  new  matter 
in  the  a/nswer!^  That  is  to  say,  he  muet  allege  it,  if 
he  expects  it  to  form  part  of  the  subject  matter  in 
issue,  or  to  be  allowed  to  prove  it  on  the  trial.  The 
reader  is  referred  to  what  was  said,  ante,  pages  241 
to  248,  relative  to  adnutting  defences  under  a  general 
or  specific  denial,  without  setting  them  up  as  new 
matter ;  and  it  is  scarcely  necessary  to  repeat  here 
that  those  remarks  are  entirely  applicable  to  the 
reply.  Thus,  suppose  the  defendant,  by  way  of 
counterclaim,  should  set  up  an  off-set,  as,  for  ex- 
ample, a  matter  of  account,  a  promissory  note,  or  any 
other  demand  arising  on  contract  This  matter  must 
be  stated  substantially  the  same  as  though  embraced 
in  a  complaint  in  an  original  action ;  and  the  reply 
may  traverse,  or  confess,  and  avoid  it  in  the  same 


848  THE  REPLY.  [OH.   YI. 

way;  and  the  plaintiff,  ander  a  general  or  special 
denial,  may  give  in  evidence,  anything  going  to  show 
that  no  sufficient  contract  was  made,  within  the  limi- 
tations, and  in  the  same  manner  as  the  defendant 
might  do  to  the  plaintiff's  complaint. 

What  muat  and  what  muat  not  be  alleged  as  new 
matter  in  the  reply  to  a  counterclaim ; — ^what  may  and 
what  need  not  be  alleged,  have  been  sufficiently  con- 
sidered under  their  respective  heads  in  the  chapter 
treating  of  the  answer,  to  which  the  reader  is  re- 
ferred/ 

So,  too,  in  respect  to  irrelevant  and  redundant 
matter  in  the  reply,  and  when,  and  in  what  cases,  it 
will  be  struck  out  on  motion ;  the  rules  are  entirely 
similar  to  those  which  govern  the  answer.  In  giving 
proper  effect  to  the  word  "  aggrieved"  in  the  section 
relative  to  this  subject,'  it  is  presumed  that,  in  respect, 
to  the  reply^  as  to  matters  in  avoidance  in  the  answer^ 
which  require  no  traverse,  a  more  liberal  rule  will  be 
adopted  than  in  regard  to  the  complaifit.  That  is  to 
Bay,  as  has  been  elsewhere  observed  in  this  .section, 
should  the  reply  set  up  matters  material  in  proof  to 
the  issue,  and  which,  if  proved,  will  bar  -  the  defend- 
ant's defence,  if  these  matters  be  well  stated  accord- 
ing to  the  rules  of  pleading  of  the  Code,  they  should 
not  be  considered  irrelevant  or  redundant,  even 
though  not  strictly  required  to  be  set  up  by  the, 
Code.  It  will  not,  in  such  case,  be  sufficient  for  the. 
party  who  moves  to  strike  out  such  matters,  merely 
to  say  that  he  may  be  aggrieved.  He  is  not  required 

'  Ante,  obap.  y.,  sec.  3. 
•  Am.  Code,  §  160. 
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to  controvert  them  by  any  other  pleading  on  his 
part,  and  he  should,  at  least,  be  able  to  satisfy  the 
court  how,  or  in  what  manner,  he  may  be  aggrieved ; 
if  that  fact  is  not  apparent  on  the  face  of  the  papers, 
it  should  be  made  to  appear  by  evidence  aliunde. 

The  Mephf  muet  be  consistent  with  complaint's—Tim 
rule,  it  will  be  perceived,  is  applicable  to  the  reply 
alone,  and  can  have  no  reference  to  the  answer.  Under 
the  old  system  of  pleading  it  was  a  settled  rule  that 
the  replication  must  not  depart  from  the  declaration 
In  any  material  matter,  and  the  rule  affected  equally 
rejoinders  and  aU  subsequent  pleadings.'  A  depar- 
ture  in  pleading  was  said  to  be  when  a  party  quits  or 
departs  from  the  case  or  defence  which  he  has  first 
made  and  has  recourse  to  another  ;*  as  in  assumpsit 
by  an  executor  on  several  promises  which  were  all 
laid  to  have  been  made  to  the  testator,  to  which  the 
defendant  pleaded  the  statute  of  limitations,  and  the 
plaintiff  replied  a  subsequent  promise  to  himself;  the 
replication  was  held  to  be  a  departure,  and  therefore 
bad.'  A  departure  in  pleading,  was  matter  of  sub- 
stance and  to  be  taken  advantage  of  by  general 
demurrer.* 

Under  the  code,  as  under  the  old  practice,  the 
plaintiff  is  not  permitted  to  quit,  or  depart  from  the 
case  made  by  him  in  his  complaint.  The  reply  may 
allege  new  matter  "  not  inconsistent  with  the  com- 
plaint.'^  It  is  to  be  observed,  however,  that  matter 
which  maintains-and  fortifies  the  declaration  was  not 
a  departure;  nor  would  such  matter  be  '^inconsis- 

>  1  Chit  PI.  634.  •  W. 

*  2  Saand.  63.  '  20  John.  163. 
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tent^  under  the  code.    Thus  in  trespass  £otr  an  assaidt 
at  H.  if  the  defendant  pleads  moBiter  marms  impoavU^ 
to  remove  the  plaintiff  from  bis  close  at  A.,  and  the 
plaintiff  reply  that  he  had  a  right  of  way  over  that 
cloeei  it  is  not  a  departure/    So  in  an  action  of  debt 
on  a  judgment,  the  defendant  pleaded  an  insolrent 
discharge,  and  the  plaintiff  replied  that  the  judgment 
was  rendered  in  another  state  in  certain  notes  an4 
promiaea  in  writing  made  prior  to  the  discharge. 
This  was  held  to  be  not  inconsistent  with  the  declara^ 
tion,  and  no  departure  therefrom ;  but  on  the  con* 
trary,  was  matter  merely  explanatofry  of  the  dedara^ 
tion  and  t^iding  to  support  and  fortify  it.'    In  a  eaae 
not  reported,*  commenced  under  the  Code,  the  action 
was  upon  a  promissory  note  in  the  individual  naw  of 
the  president  of  a  bank  organized  under  the  general 
banking  law.    The  complaint  did  not  show  that  the 
note  was  owned  by  the  bank.     The  defendant's 
answer  alleged  that  the  plaintiff  was  not  the  real 
party  in  interest,  but  that  the  note  was  owned  by 
.the  bank.    The  plaintiff  replied  that  the  bank  waa 
organized  under  the  act  of  1838,  (which  authorizes 
the  president  to  sue  in  his  own  name),  and  that  the 
plaintiff  was  the  president  of  such  bank.    The  de- 
fendant d^nurred  to  the  reply,  on  the  ground  oi  its 
being  a  departure  frcNoi,  and  inconsistent  with,  the 
complaint.    The  demurrer  was  overruled  at  the  ci)*- 
euit,  and  judgment  affirmed  on  appeal  at  G^weral 
Temu 
There  have  been  but  few  adjudicated  cases  as  to 


•  Chit.  PI.  eat.  ■  1  Cow.  316. 

•  Beekmaa  «.  Cutler,  January  Term  1851,  3d  duiriol. 
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wkat  matteni  in  the  reply  are  to  be  deemed  tnGM^si&- 
imt  witk  the  oomplamt  under  the  Code.  It  maj 
perhaps  be  laid  down  as  a  safe  rale  in  framing  the 
pleading,  that  whatever  would  have  been  a  departure 
under  the  old  system  in  matters  of  substance,  and 
reached  by  a  general  demurrer,  may  be  considered 
an  inconsistent  reply  under  the  Code,  and  therefore 
defective.  Thus  in  Brand  v.  Schenectady  &  Troy  R. 
R.  Oo.,'  a  case  under  the  Code  where  the  complaint 
alleges  injury  to  the  plaintiff  in  consequence  of  being 
carelessly  run  against  by  the  engine  of  defendant, 
^and  the  answer  denied  the  careless  management  of 
the  engine,  but  charged  that  the  injury  was  occasion* 
ed  by  the  plaintiff's  own  carelessness ;  and  the  reply 
set  up  that  the  injury  was  occasioned  by  the  bad 
condition  of  l^e  track  of  the  road,  whereby  the  plain- 
tiff was  kmdered  and  delayed  in  crossing  it ;  this 
was  said  by  the  court  to  be  a  departure  in  pleading* 
But  as  no  objection  was  taken  before,  or  at  the  trial^ 
ihe  objection,  it  was  held,  was  waived* 

A  more  difficult  question  arises  as  to  the  proper 
mode  of  taking  the  objection  to  an  inconsistent  reply ; 
whether  by  demurrer  or  by  motion  to  strike  out  the 
reply  as  irrelevant.'  In  the  case  of  Beekman  t^«  Cut^ 
ler,  last  cited,  it  was  held  at  the  circuit  by  the  jus- 
tice who  overruled  the  demurrer,'  that  a  demurrer 
would  not  lie  to  a  reply  which  was  sufficient  in  suIk 
stance  though  it  might  be  a  departure  from  the  com- 
plaint; the  proper  course  was  by  motion  to  strike 
«ut  as  irrelevant    The  general  term,  on  affirming 


*  8  Barb.  S.  C.  R.  376. 

•  See  post,  ekap.  m   §  a  *  Per  Wright,  J, 
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.this  judgment  delivered  no  opinion,  though,  it  is  pre- 
Bumed,  the  ground  of  the  decision  at  the  circuit  was 
concuiTed  in.  Section  155  of  the  Amended  Code 
Authorizes  a  demurrer  when  the  reply  is  "  instiffir 
cient^'^  In  Rae  v.  The  Washington  Mutual  Insurance 
Co.,*  Justice  Gbidi-ey  notices  this  point,  without 
however  deciding  it.  The  question,  it  was  said, 
might  arise  as  to  what  defects  will  render  a  reply  irir 
sufficient.  Whether  ineuffioient  as  an  answer  to  the 
previous  pleading  in  matters  of  substance  ;  or  iiMuf- 
ficient  as  a  complaint  with  the  rules  of  pleading  of 
the  Code.  The  question  was  not  adjudicated  in  that 
case,  the  decision  being  placed  on  other  grounds. 
•Bnt  in  Fry  v.  Bennett,'  the  N.  Y.  Superior  Court  held 
that  the  term  iihsuffijcierit  related  not  only  to  an  ab- 
3olute  defect  in  pleading  in  matters  of  substance  as  a 
defence  or  reply  to  a  previous  pleading,  but  also  to  a 
violation  of  the  rules  of  pleading  prescribed  by  the 
Code,  and  that  where  a  pleading  violated  these  rules, 
it  might  be  demurred  to  for  insufficiency.  This  de- 
lusion corresponding  in  some  respects  with  the  deci- 
sion of  the  same  court  in  Fabricotte  ^.  Laonity,'  it 
is  presumed  may  be  safely  adopted  as  a  precedents 
^  reply  which  does  not  serve  to  maintain  and  fortify 
the  complaint,  but  is  a  departure  from,  and  inconsis- 
tent with  it,  is  irhsufficient  as  an  answer  to  the  pre- 
vious pleading  within  the  rule  laid  down  by  the 
Code,  and  may,  therefore,  be  reached  by  dwnurrer. 
I  see  no  reason  why  such  a  reply  may  not  also  be 
gtruck  out  on  motion  as  irrelevant.    The  motion  is  to 


*  6  How.  Pr.  R.  4. 

•  1  C  R.,  N.  8.  239. 
<  2  Sand,  749« 
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be  decided  on  the  same  principles  as  a  demurrer  */ 
and  if  the  matter  is  struck  out  the  party  aggrieved 
may  appeal.*  An  incormsterU  reply,  is  certainly  vr- 
relevant  to  the  matter  in  controversy,  even  though  it 
may  contain  matters  which  otherwise  would  avail 
the  plaintijQT  in  making  out  a  cause  of  action.  Jus- 
TiOE  Basculo,  in  Bedell  v.  Stickels  lays  down  a  rule 
which  perhaps  may  be  very  safely  adopted  in  prac- 
tice in  cases  like  these,  namely,  that  if  the  matter  set  * 
up  in  the  pleadings  is  not  clearly  irrelevant  it  should 
not  be  struck  out  on  motion,  but  the  party  should 
be  left  to  his  demurrer. 

Heply  may  be  pa/rt  of  annswer. — ^The  plaintiff  may 
demur  to  one  or  more  of  several  counterclaims  set  up 
in  the  answer,  and  reply  to  the  residue.  When  it  is 
said,  however,  that  a  plaintiff  may  demur  to  part  of  a 
defence  and  reply  to  the  residue,  it  must  be  under- 
stood to  mean  only  in  those  cases  where  two  or  more 
separate  and  distinct  defences  are  set  up  in  the 
answer.  A  demurrer  will  not  lie  to  part  of  an  ent/i/re 
defence ;  therefore  a  plaintiff  cannot  select  from  the 
answer  certain  matters  not  constituting  an  entire  de- 
fence and  demur  to  them,  and  at  the  same  time  reply 
to  the  residue.'  The  meaning  of  the  Code  is,  that 
where  the  defendant  sets  up  more  than  one  entire 
and  complete  counterclaim  in  his  defence,  the  plaintiff 
may  reply  to  one  or  more  of  them,  and  demur  to  the 
residue.  Where  a  demurrer  and  a  reply  were  inters 
posed  to  different  parts  of  the  same  entire  defencOi 


*  Per  Harris,  J.,  6  How.  Pr.  R.  70. 

■  Bedell  v.  Stickels,  4  How.  Pr.  R.  432 

•  Cobb  V.  Fmee,  4  How.  Pr.  R.  413, 
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the  court  on  argtunent  orermled  ihe  demurrer/  It 
WAS  said  in  that  case,  that  the  more  correct  praetim 
would  have  been  for  the  defendant  to  move  to  strike 
out  the  demurrer.  This  would  have  been  done,  or, 
as  in  Slocum  v.  Wheeler/  the  plaintiff  compelled  to 
elect  by  which  he  would  abide. 

Manner  of  etating  new  fmtter  in  ike  refi/y. — The 
reply  to  defendants  counterclaim  being,  as  we  have 
seen,  entirely  in  the  nature  of  an  answer  to  an  original 
complaint,  the  same  rules  govern  Ihe  mode  and 
manirer  of  stating  facts  in  a  reply  which  are  appli- 
cable  to  the  answer.  Under  the  practice  in  equity, 
the  replication  was  ^  mere  formal  averment  of  the 
^th  and  sufficiency  of  the  bill,  and  a  denial  of  the 
allegations  in  the  answer.  Formerly  the  practice 
was,  if  the  defendant  offered  new  matter  by  way 
of  defence  in  his  answer,  the  complainant  replied 
specially ;  but  afterwards  the  use  of  a  special  repli- 
cation was  discontinued,  and  if  the  plaintiff  desired  to 
avoid  the  effect  of  the  new  matter,  his  proper  course 
was  to  apply  to  amend  the  charging  part  of  his  bill.* 

These  rules,  it  will  be  observed,  can  have  no  appli- 
cation to  the  Code.  A  formal  reply,  merely  for  the 
purpose  of  producing  an  issue,  is  done  away  with  en- 
tirely. There  is  no  such  thing  now  as  a  charging 
part  to  a  complaint ;  that  is,  a  part  anticipating  the 
defence,  and  setting  forth  the  alleged  pretences  of 
the  defendant.  This  defence  must  properly  appear 
by  the  statements  of  the  defendant  himself.  Matters 
which  were  in  equity  the  subjects  of  a  cross-bill  by 

~  111  I  I  I  ■  I.    I  I        I  I   »  .  I  ■       r  i»         ■■  I  I         l<       I 

*Id.  •  Id.  373. 

•  1  Barb.  Ch.  Pr.  249, 250. 
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ihe  defendant,  requiring  an  answer  from  the  plainti£^ 
are  now  to  be  set  up  by  way  of  connterdaim  in  the 
same  action,  and  are  to  be  anaweored  by  the  reply  as 
prescribed  in  the  Code.  Both  the  general  and 
special  replication,  as  formerly  used  in  Chancery,  m 
respect  to  matter  in  avoidance  alleged  in  the  answer, 
are  no  longer  necessary ;  nnless,  indeed,  in  the  cases 
mentioned,  ante,  page  342,  where  the  plaintiff  may 
properly  make  a  special  reply  or  statement  in  the 
natare  of  a  notice  to  the  defendant,  of  those  matters 
which  he  intends  to  rely  upon  in  avoidance  of  the 
new  matter  in  the  answer.  If  snch  matters  in  the 
reply  be  clearly  frivolons  or  palpably  impertinent  as 
a  bar  to  the  defendant's  claim,  they  should  be  strack 
out,  in  analogy  with  the  old  practice  of  striking  ont 
frivolous  matters  in  a  notice.*  If,  however,  they 
serve  to  fortify  and  sustain  the  complaint,  or  consti- 
tute the  real  ground  of  the  plaintiff's  cause  of  action, 
they  should  be  permitted  to  remain  on  the  record. 

A  replicat^n,  by  way  of  a  new  assignment  of  the 
plaintiff's  cause  of  action,  in  case  of  an  evasive  plea, 
ean  no  longer  be  necessaiy.  Such  new  assignn^ent, 
under  the  old  practice,  was  in  the  nature  of  a  .new 
declaration,  or  rather  of  a  more  precise  and  particxh 
lar  repetition  of  the  declaration.*  The  same  thing 
can  be  accomplished  under  section  lt2  of  the  Code, 
by  amending  the  complaint,  as,  of  course,  within 
twenty  days  after  service  of  the  answer. 
Where  a  complaint  seeks  to  charge  a  silent  partner 
a  g^ieral  partner,  it  is  not  proper  £[>r  the  plaintiff 


. «  1  Hill,  663. 
•  Steph.  PL  227.  1  Burr.  Pr.  187. 
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to  report  the  facts  on  which  he  relies  as  evidence  to 
prove  the  defendant  such  general  partner.  If  the 
defendant,  in  his  answer,  sets  up  the  special  partner- 
ship, the  plaintiff  may  then  reply  the  facts  on  which 
he  relies  to  show  that  he  was  not  a  special,  but  a 
general  partner/ 


SECTION  II. 

VERIFICATION  OP  THE  BEPLT. 

The  reply  of  the  plaintiff  to  the  defendant's  an* 
swer  mast  be  verified  in  the  manner  prescribed  by 
section  152  of  the  Amended  Code,  when  the  plaintiff, 
by  verifying  his  complaint,  has  made  it  necessary  for 
the  defendant  to  pnt  in  an  answer  under  oath.  And 
even  if  the  complaint  be  not  sworn  to,  the  defendant, 
if  he  choose,  may  verify  his  answer,  in  which  case,  if 
the  plaintiff  put  in  a  reply,  it  must  be  verified." 

A  party  is  privileged  from  verifying  a  reply  in 
tl^  same  cases  in  which  he  is  privileged  from  verify- 
ing an  answer. 

And,  generally,  the  rules  applicable  to  the  verifi- 
cation of  an  answer  are  the  same  with  those  applica* 


*  Stone  V.  DePaga,  4  Sand.  681. 

'  Leyi  v.  Jakeways,  4  How.  Pr.  R.  126, 
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ble  to  the  verification  of  the  reply,  as  to  which  vide 
chap,  v.,  section  5/ 


SECTION  III. 

FBIVOLOUS  AND  SUPPLEMENTAL  REPLY. 

If  a  reply  be  frivolous  the  opposite  party  may,  upon 
a  previous  notice  of  five  days,  apply  to  a  judge  of  the 
court,  either  in  or  out  of  the  court,  for  judgment 
thereon,  and  judgment  may  be  given  accordingly.* 

This  provision  of  the  Code  remains  unchanged  by 
the  amendments  of  1852.  It  is,  of  com^e,  to  be  taken 
in  connection  with  those  amendments,  and  its  effect 
is,  therefore,  much  restricted.  Prior  to  these  amend- 
ments every  allegation  of  new  matter  in  the  answer 
was  required  to  be  traversed,  or  confessed  and  avoided 
by  the  reply ;  and  a  reply  not  generally  or  specially 
controverting  a  material  allegation  of  new  matter  in 
the  answer,  but  setting  up  some  frivolous  matter  of 
avoidance  thereto,  might,  under  this  section,  be  over- 
ruled on  a  summary  application  to  a  judge,  either  in 
or  out  of  court,  and  judgment  be  rendered  for  the 
plaintiff^  as  for  want  of  a  reply. 

By  the  amendments,  however,  as  we  have  seen, 


*  See  also  Verification  of  the  Complaint,  chap,  iv.,  sec.  4. 
■  Am.  Code,  §  247. 
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new  matter  in  the  answer,  not  constituting  a  conntei^^ 
claim,  is  considered  controverted  for  the  purposes  of 
the  trial,  and  an  issue  is  joined  thereon  which  must 
be  tried.  However  frivolous,  then,  a  reply  of  new 
miltter  may  be,  the  defendant  cannot,  under  this  sec- 
tion, move  for  judgment  so  long  as  any  material  issue 
of  fact  remains  untried  in  the  cause."  A  frivolous 
reply  within  the  meaning  of  this  section,  to  authorize 
an  application  for  judgment,  must  be  one  which  ad- 
mits in  terms  the  allegations  in  the  defendant's  answer, 
and  undertakes  to  avoid  them  by  matters  which,  upon 
their  face,  are  clearly  and  palpably  frivolous.  If  any 
issue  of  fact  remains  to  be  tried,  the  frivolous  reply, 
if  clearly  frivolous  and  irrelevant,  may  be  struck  out 
on  motion ;  or  if  there  is  a  doubt  as  to  its  sufficiency 
in  law  to  constitute  an  answer  to  the  defendant's  de* 
fence,  the  objection  may  be  taken  by  demurrer.' 

Sham  a/nd  i/rrdevamt  rq>ly. — Section  152  authorizes 
"  sham  and  irrelevant  answers  amd  defences^  to  be 
struck  out  on  motion.  Is  this  section  confined  in 
terms  to  the  defendant's  answer,  or  may  it  be  also 
extended  to  the  reply  ?  A  reply  of  new  matter  to 
the  defendant's  counterclaim  is  in  the  nature  of  an 
answer  to  such  new  matter.  In  other  words  it  is  a 
defence  to  what  would  have  been  a  cause  of  action 
if  pleaded  in  an  ori^al  suit.  A  counterclaim  is 
nothing  more  or  less  than  a  cause  of  action  between 
the  same  parties,  which  the  Code  permits  to  be  set  up 
as  a  defence  in  the  same  action,  and  finally  deter* 
mined  on  the  same  trial    When  the  reply  alleges 


>  Comstook  V.  Hallock,  1  C.  R.,  N.  S.  200. 

•4  How.  Pr.  B.  68.  4  Sand.  660.  6  How.  Pr.  R.  31. 
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Bew  matter  it  is  as  9^  defence  to  such  coiinterclaim.  If 
siicli  defence  be  sham  or  irrelevant  it  seems  to  come 
not  only  within  the  spirit  and  meaning,  but  within 
the  language  and  letter  of  the  Code.  A  aham^  that 
is  a  false,  and  an  irrdevamt^  that  y&  a  foreign  and  pal- 
pably insufficient  reply,  may  be  struck  out  on  motion 
under  section  152. 

Judgment  cannot  be  given  for  the  defendant  on 
Striking  out  a  sham  and  irrelevant  reply,  unless  such 
reply  also  in  tertM  admits  matters  set  up  in  the 
answer  whidi  constitute  a  full  defence  to  the  action. 
Nor  within  the  case  of  Darrow  v.  Miller*  can  judg- 
ment on  account  of  the  Mvolousness  of  the  reply  be 
given,  unless  the  notice  of  motion  specifies  that  the 
party  will  apply  for  such  judgment.  If  the  applica- 
tion is  merely  to  strike  out  a  defence,  (i.  e.j  an  answer 
or  reply),  as  sham  or  irrelevant,  the  motion  is  analo- 
gous, and  the  order  will  be  similar  to  that  of  an  ap- 
plication to  strike  out  redundant  and  irrelevant 
matter  under  section  160.  The  sham  or  irrelevant 
reply  will  be  struck  out  with  costs,  or  on  such  terms 
flsthe  court  may  impose,  and  the  plaintiff  be  per- 
mitted, if  a  proper  cTk  shown,  to  make  a  fur^ 
reply,  leaving  the  issues  joined  on  the  answer  of  the 
defendant  to  be  tried. 

As  to  the  nature  of  a  sham,  irrelevant,  and  frivol- 
ous defence,  the  distinction  existing  between  such 
defences,  and  the  mode  of  taking  an  objection  to  them, 
respectively,  see  ante,  chap,  v.,  section  6. 

JSfuppiementdl  rq^. — ^The  plaintiff,  under  section 
177  of  the  Amended  Code,  may  be  allowed  on  motion 

*  6  How.  Pr.  R.  247, 
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to  make  a  supplemental  reply  alleging  facts  material 
to  the  case  occurring  after  his  former  reply,  or  of 
which  he  was  ignorant  when  his  reply  was  made. 
This  supplemental  reply  .of  new  matter  is  also  entirely 
analogous  to  a  supplemental  answer  by  the  defendant 
to  the  plaintiff's  complaint,  and  is  governed  by  the 
same  rules.'  A  defendant  was  not  allowed  to  make 
a  supplemental  answer  contradicting  the  statements 
in  his  first  answer,  nor  to  alter  essentially  and  new 
model  the  matter  of  his  original  answer.*  This  rule 
is,  no  doubt,  equally  applicable  to  a  supplemental 
reply.  It  may  be  added  that  such  supplemental  re- 
ply, like  the  original  reply,  must  not  be  inconsistent 
with  the  complaint,  b  ut  must  consist  of  matter  tend- 
ing to  strengthen  or  fortify  the  complaint,  or  com- 
prising a  new  and  separate  defence  to  the  defendant's 
counterclaim,  and  one  which  is  consistent  with  the 
defence  already  set  up.  Whether  an  equitable  de- 
fence to  the  defendant's  counterclaim,  accruing  after 
action  brought  can  be  pleaded,  see  ante,  page  345. 

The  facts  proper  to  be  stated  in  the  supplemental 
reply,  must  be  such  as  have  occurred  after  the  former 
reply  was  put  in,  or  of  which  the  plaintiff  was  at  that 
time  ignorant. 

In  Bralo  v.  Cameron,  cited  supra,'  the  answer 
alleged  the  pendency  of  another  suit  for  the  same 
demand,  whereupon  the  plaintiff  discontinued  the 
former  suit,  .and  replied  the  discontinuance.  It  may 
be  doubted  whether  this  practice  is  now  correct.  If 
the  discontinuance  does  not  relate  back  to  a  time  be- 


'  See  ante,  ohap.  v.,  sec.  yii. 

■  1  Barb.  Ch.  Pr.  167.  '8  How.  Pr.  R.  414. 
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fore  the  suit  was  commenced,'  the  safer  way  would 
seem  to  be  to  set  up  such  a  matter  by  way  of  sup- 
plemental reply  on  leave  of  the  court  first  obtained, 
and  on  such  terms  as  to  the  payment  of  costs  as  may 
be  prescribed. 

'  4  Hill,  166. 
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CHAPTER  VII, 

OP  THE  DEMURRER. 

The  Code  has  retained  the  demv/rrer  to  the  dif- 
ferent pleadings  on  the  part  of  both  plaintiff  and 
defendant,  though  its  use  has  been  much  limited,  it 
being  now  confined  entirely  to  matters  of  substance, 
and  not  of  form,  in  the  cases  prescribed  by  the 
Code. 

A  demurrer  at  law  is  defined  to  be  a  pleading 
which  imports  that  the  objecting  party  wiU  not  pro- 
ceed with  the  pleading  because  no  sufficient  state- 
ment has  been  made  on  the  other  side ;  but  wiU  wait 
the  judgment  of  the  court  whether  he  is  bound  to 
answer.*  It  might  be  for  insufficiency,  either  in  ^ub- 
eta/nce  or  in  form  /  either  on  the  ground  that  the 
case  shown  by  the  opposite  party  was  essentially  in- 
sufficient  to  maintain  the  action  or  defence,  or  on  the 
ground  that  it  was  stated  in  an  inartificicd  manner. 
In  the  former  case,  the  demurrer  might  be  general^ 
and  might  except  to  the  sufficiency  of  the  pleading 
in  general  terms,  without  showing  specifically  the 
nature  of  the  objection.  In  the  latter  case,  it  was 
required  to  be  special,  and  to  point  out  the  particu- 
lar ground  of  the  exception.* 

*  Steph."  PI.  48.  ■  Id.  140. 
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The  use  of  the  demurrer  to  the  bill  of  complaint 
in  equity  was  entirely  similar.  Whenever  any 
ground  of  defence  was  apparent  upon  the  bill  itself, 
either  from  the  matter  contained  in  it,  or  from  defect 
in  its  frame,  or  in  the  case  made  by  it,  a  demurrer  was 
proper.*  It  was  an  allegation,  which,  admitting  the 
matters  of  fact  stated  in  the  bill  to  be  true,  insisted 
that  they  were  insufficient  for  the  complainant  to  pro- 
ceed upon,  or  to  oblige  the  defendant  to  answer ;  or 
that,  for  some  reasons  apparent  on  the  face  of  the 
bill,  or  because  of  the  omission  of  some  matter  which 
ought  to  be  contained  in  it,  or  for  want  of  some  cir- 
cumstance which  ought  to  be  attendant  thereon,  the 
defendant  ought  not  to  be  compelled  to  answer." 

A  demurrer  as  applied  to  the  present  practice  is 
defined  in  general  terms,  and  the  cases  in  which  it 
may  be  used  specified,  by  the  Code.  It  is  the  object 
of  the  present  chapter  to  consider  the  nature  of  the 
demurrer,  how  and  when  it  may  be  pleaded,  and 
generally  the  changes  in  respect  to  it  which  have 
been  effected  by  the  Code.  The  subject  wiU  be  con- 
sidered in  the  following  order : 

1.  Nature  and  use  of  the  demun^er. 

2.  What  matter  in  a  complaint  may  be  demurred 
to. 

3.  What  matter  in  an  answer  or  reply. 

4.  Grounds  of  demurrer,  how  to  be  stated. 

6.  Objection,  when  it  may  be  reached  by  answer, 
when  taken  on  motion,  or  by  demurrer,  and  when 
deemed  to  be  waived. 

6.  Frivolous  demurrer  and  practice  thereon. 

»  Mitf.  Eq.  PI.  107. 

■  Mitf.  Eq.  PI.  107, 1  Bwfb.  Ch.  Pr.  106. 
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SECTION  I. 
NATURE   AND   USE   OF   THE   DEMURREIl. 

A  DmiuRRER,  both  under  the  practice  at  law  and 
in  equity,  admitted  the  facts  pleaded  for  the  purpose 
of  the  argument,  and  merely  referred  the  question  of 
their  legal  sufficiency  to  the  decision  of  the  court/ 
This  rule  is  not  changed  by  any  provision  of  the 
Code/  A  demurrer  which  does  not  admit  the  facts 
is  insufficient,  and  will  be  disregarded  for  all  pur- 
poses/ 

Under  the  old  practice  there  was  a  great  variety 
of  causes  for  which  a  demurrer  would  lie,  not  only 
matters  of  substance,  but  the  merest  matters  of  ex- 
pression and  form.  Thus,  if  a  plaintiff  omitted  to 
allege  a  day,  or  a  place,  in  his  declaration,  it  was  de- 
murrable ;  so  if  in  an  action  of  trespass  he  omitted 
the  formal  words  "agaiiist  tbe  peace,"  and  "  by  force 
and  arms,"  the  defeudaui;  might  demur.  The  Code 
makes  no  provision  for  .-  demurrer  in  any  of  these 
cases,  or,  indeed,  in  any  case  whatever  where,  under 
the  old  system,  the  matter  objected  to  would  have 
been  defective  in  form,  or  by  reason  of  an  inartifi- 
cial manner  of  statement.  An  omission  to  allege  a 
day  or  a  place,  for  example,  cannot  be  demurred  to ; 


'  1  Chit.  PL  661, 

•  Hall  V,  Bartlett,  9  Barb.  S.  C.  R.  297. 
•  Clark  V.  Van  Duzon,  3  C.  R.  219. 
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but  if,  for  the  want  of  aiiy  sucli  allegation,  thQ  plead- 
ing is  not  reasonably  definite  or  certain,  the  party 
aggrieved  may  obtain  a  remedy  on  motion  nnder  the 
latter  clause  of  section  160.'' 

A  demurrer  at  law,  when  for  matters  of  substance? 
might  be  general^  though  if  there  were  any  doubts  as 
to  whether  the  defect  was  one  of  substance  or 
merely  of  form,  a  special  demurrer  was  the  better 
course,  inasmuch  as  it  raised  at  once  the  questions  as 
to  the  particular  defects  pointed  out,  and  generally 
as  to  the  sufficiency  of  the  declaration.  A  demurrer 
to  a  bill  in  equity  was  generally  required  to  express 
the  grounds  upon  which  it  was  founded."  This  is  the 
practice  retained  by  the  Code,  as  to  which  see  post, 
section  iv.  of  this  chapter. 

A  defendant  was  not  limited  to  one  cause  of  de- 
murrer only,  either  to  a  pleading  at  law  or  a  bill  in 
equity.  He  might  assign  as  many  causes  of  demurrer 
as  he  pleased,  and  if  any  one  of  the  causes  assigned 
was  held  good,  the  demurrer  would  be  allowed.' 
This  rule  is  also  unchanged ;  a  defendant  may  de" 
mur  for  any  one  or  more  of  the  causes  specified  by 
the  Code. 

In  equity,  a  demurrer  might  be  to  the  whole  bill, 
or  to  a  part  only  of  the  bill.  The  defendant  might 
demur  to  a  part,  plead  to  another  part,  and  answer 
as  to  the  residue ;  though  such  defences  were  each 
required  to  be  to  different  and  distinct  parts  t)f  the  bill, 


*  Am.  Code. 

'  It  might  be  general  or  special,  Story  Eq.  PL  §  456. 

'  Story  Eq.  PL  §  443. 
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and  to  be  consisten  twith  each  other/  At  law  a  de- 
muirer  was  allowed  to  one  of  several  different  counts 
in  the  declaration  and  an  answer  to  the  residue.  This 
rule  is  preserved  by  the  Code ;'  but  the  demurrer  in 
such  case  must  be  to  an  entire  cause  of  action'  or 
defence.* 

In  Manchester  and  others  v.  Storrs*  and  others,  Mr. 
Justice  Gbidley,  held  at  Special  Term,  that  not  only 
was  a  demurrer  unauthorized  by  the  Code  to  part  of 
the  allegations  in  the  complaint,  all  of  which,  con- 
nected together,  form  a  statement  constituting  one 
entire  cause  of  action,  but  that  a  defendant  could 
not  even  demur  to  one  of  two  or  more  distinct  causes 
of  action  set  up  in  the  complaint,  and  answer  the  re- 
sidue. "  We  must  forget,"  he  says,  "  all  old  rules 
respecting  demurrers,  and  regard  a  demurrer  now  as 
a  pleading  created^  with  its  cliaracter  and  office  dejmed 
by  the  Code.''  He  held,  in  that  case,  that  while  at 
law  a  demurrer  was  allowed  to  one  of  several  different 
counts,  and  while  in  equity  you  might  demur  to  a 
part  and  answer  the  residue  of  the  bill,  that  the  Code 
forbid  a  demurrer,  except  to  the  entire  complaint. 

This  decision  was  made  before  the  amendment  of 
1849  to  the  Code,  specified  in  section  149.  A  de- 
murrer may  now  be  taken  "  to  the  whole  complaint, 
or  to  any  of  the  alleged  causes  of  action  stated  there- 
in.'' This  language,  however,  does  not,  it  is  con- 
ceived, change  the  rule  laid  down  in  the  case  last 
cited,  that  the  demurrer  must  be  to  an  entire  cause 
of  action  or  defence,  and  cannot  be  to  part  of  the 

'  Story  Eq.  PL  §  442.  •  Am.  Code,  §  123  and  151. 

•  3  How.  Pr.  R.  410.  *  4  Id.  413,  1  C.  R.,  N.  S.  184. 

•  3  How*  Pr.  R.  410. 
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aUegations  wliiclx  constitute  sucli  cause  of  action  or 
defence.  This  construction  is  apparent  from  section 
151  as  amended,  and  has  also  been  so  repeatedly  ad- 
judicated/ But,  under  the  Code,  it  has  been  held, 
that  a  demurrer  must  not  be  too  broad ;  as  where  a 
complaint  has  a  double  aspect,  one  being  an  ordinary 
creditor's  bill,  and  the  other  to  set  aside  an  assignment 
made  by  defendant,  a  demurrer  to  the  whole  com- 
plaint that  it  does  not  show  the  return  of  an  execu- 
tion unsatisfied,  is  bad,  and  wiU  be  overruled,  because 
such  an  objection  could  not  be  taken  to  the  complaint 
in  its  second  aspect." 

It  was  a  rule  in  pleading  that  on  a  demurrer  the 
court  will  consider  the  whole  record,  and  give  judg- 
ment for  the  party  who,  on  the  whole,  appears  to  be 
entitled  to  it.  Thus,  when  the  plaintiff  demurred  to 
defendant's  plea,  if  his  declaration  was  bad,  judgment 
would  be  rendered  for  the  defendant.  So,  if  the  de- 
murrer was  to  the  reply,  and  there  was  a  substantial 
fault  in  the  plea,  judgment  would  be  rendered  for 
the  plaintiff ;  though  if  the  declaration  was  also  bad 
in  svhstcmce^  the  defendant  was  entitled  to  judgment. 
K  the  declaration,  however,  contained  two  counts, 
one  of  which  was  bad  and  the  other  good,  the  good 
count  would  support  the  declaration ;  and  the  plain- 
tiff, on  demurrer  to  a  defective  plea,  would  be  entitled 
to  judgment.*  But  in  looking  back  of  the  pleading 
demurred  to,  the  court  would  not  regard  matters  of 


'  4  How.  Pr.  R.  413.    6  Id.  5.   2  Sand.  704. 1  C.  R.,  N.  S.  326. 
■  Cooper  V.  ClasoQ,  N.  Y.  Special  Term,  per  Edmonds,  J.,  1  C. 
R.,  N.  S.  347. 
•  8  Wend.  129      10  Peters,  257. 
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form.  Thus,  on  a  demurrer  to  a  plea  defective  in 
substance,  the  court  would  not  render  judgment 
against  the  plaintiff  for  the  reason  that  his  declara- 
tion was  technically  insufficient,  and  might  have  been 
specially  demurred  to. 

Justice  Sandford,  in  the  case  of  Schwab  v.  Furniss, 
in  the  N.  Y.  Superior  Court,*  remarks  in  regard  to 
the  question  whether  on  a  demurrer  either  party 
may  go  back  and  attack  a  previous  pleading :  "  I 
have  come  to  the  conclusion  that  the  practice  in  this 
respect  remains  as  it  existed  in  actions  at  common 
law  prior  to  the  Code,  and  that  the  antecedent  plead- 
ing may  be  attacked.  For  example :  on  a  demurrer 
to  an  answer,  the  defendant  may  attack  the  com- 
plaint for  defects  in  matters  of  substance,  but  not  on 
objections  which  go  only  to  the  form  of  the  pleading. 
The  defect  must  be  such  as  could  be  reached  by  a 
general  demurrer.'' 

In  this  case,  as  elsewhere  reported,*  and  decided 
with  the  concurrence  of  all  the  Judges  of  the  Supe- 
rior Court,  it  is  further  observed :  *'  There  is  no  more 
reason  now  than  formerly  that  a  plaintiff  should  have 
judgment  on  demurring  to  an  answer  when  it  appears 
upon  the  face  of  the  record  that  he  has  no  cause  of 
action ;  or  that  the  defendant  should  succeed  on  a 
demurrer  to  the  reply,  when .  it  is  apparent  upon  his 
answer  that  he  has  no  defence."  A  similar  doctrine 
was  held  in  the  same  court  at  General  Term,  in  the 
case  of  Fry  v.  Bennett  ;*  namely,  that  on  the  argti- 
ment  of  a  demurrer  to  an  answer,  the  defendant  may 


'  1  C.  R.,  N.  S.  342. 

•  4  Sand.  704.  *  1  C.  R.,  N.  S.  256. 
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attack  the  complaint,  but  the  grounds  of  the  attack, 
to  render  it  successful,  must  be  sirfch  as  would  have 
entitled  the  defendant  to  judgment  had  he  elected 
to  demur  instead  of  answering.  It  is  said  also  that, 
on  such  a  demurrer,  the  complaint  may  be  attacked 
only  when  it  appears  on  its  face  that  the  plaintiff  has 
no  cause  of  action,  or  that  the  court  has  no  jurisdic- 
tion ;  defect  of  parties,  misjoinder  of  actions,  Ac,  are 
not  such  objections  as  can  be  reached  in  this  manner/ 
The  point,  however,  was  not  judicially  determined  in 
either  of  the  above  cited  cases. 

Under  the  former  practice  there  could  not  be  a 
demurrer  and  a  plea  to  the  same  part  of  the  decla- 
ration." And  if  a  plea  contained  several  distinct 
matters,  divisible  in  their  nature,  as  separate  and  dis- 
tinct demands,  the  plaintiff  could  not  demur  general- 
ly to  the  whole  because  a  part  was  bad ;  he  should 
demur  as  to  each  of  the  separate  defences  badly 
pleaded,  and  answer  the  residue."  And  when  it  is 
said  that  in  equity  a  defendant  may  demur,  plead,  and 
answer  to  the  same  bUl,  it  is  not  meant  that  he  may 
demur  and  answer  at  the  same  time,  to  the  whole,  or 
to  the  same  part  of  a  bill,*  but  he  might  demur  to 
one  part  and  answer  the  residue.  If  the  demurrer 
was  not  to  the  whole  bill  it  must  clearly  express  the 
particular  part  it  was  intended  to  cover,  and  if  any 
part  of  the  matter  covered  by  it  was  also  covered  by 
a  plea,  or  answer,  the  whole  demurrer  would  be  over- 
ruled. 


*  See  note  to  above  case  of  Schwab  v.  Furniss,  1  C.  R.,  N.  S. 
342. 

*  5  Wend.  104. '  "11  John.  16. 

*  6  John.  Ch.  R.  214. 
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These  rales  that  a  demarrer  and  an  answer  cannot 
be  both  sustamed-^at  the  same  time  to  the  same  cause 
of  action  or  defence,  are  now  well  settled  to  be  ap- 
plicable to  an  action  under  the  Code-  Although  it 
was  intimated  in  one  or  two  cases'  that  a  defendant 
might  demur  and  answer  to  the  same  cause  of  action, 
yet,  the  subsequent  cases  of  Slocum  v.  Wheeler,"  and 
Spelman  v.  Weider,*  it  is  generally  understood,  have 
settled  the  rule  to  the  contrary. 

Where  two  defendants,  having  separate  interests, 
sever  in  their  defences,  one  may  answer  and  another 
demur  to  the  same  cause  of  action.  Each  defendant 
in  such  case  may  raise  a  separate  issue  on  the  plain- 
tiff's complaint,  and  is  entitled  to  interpose  any  de- 
fence he  may  think  proper.  An  answer  of  one  of 
several  defendants  separately  liable  will  not  inure 
as  an  answer  of  the  others.*  Where  a  complaint  sets 
forth  several  distinct  acts  done  by  the  defendants, 
and  claims  that  by  each  of  such  acts  the  defendants 
became  liable  to  pay  the  plaintifl^  &c.,  this,  it  seems, 
may  be  regarded  as  a  complaint  containing  several 
causes  of  action,  and  separate"  demurrers  may  be  in- 
terposed to  each,  or  the  defendant  may,  it  seems,  de- 
mur to  one  and  answer  the  residue.* 

•  The  nature  of  a  demurrer,  therefore,  under  the 
Code,  is  not  essentially  different  from  what  it  was 
under  the  old  practice.  Its  uses  are  similar,  with  the 
exception  that  it  is  now  applied  only  to  raise  objec- 


I 


^  Falconer  v.  Meyer,  2  Code  R.  49.  Gilbert  v.  Davies,  id.  50. 


!  ■  4  How.  Pr.  R.  373.  •  6  Id.  5. 

I  *  1  C.  R.,  N.  S.  343. 


*  Ogdensburgh  Bank  v.  Paige,  2  Code  B.  75.  11  John.  16. 
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tions  to  matters  of  substance,  and  can  be  used  only 
in  the  cases  prescribed  in  tbe  Code.'  These  cases  I 
shall  consider  in  the  subsequent  sections  of  this 
chapter.  A  demurrer  cannot  be  used  under  the  new 
system,  any  more  than  it  could  under  the  old,  as  an 
exception  to  matters  of  impertinency  and  irrelevancy. 
Such  matters,  if  objected  to,  must  be  struck  from  the 
pleading  on  motion,  and  cannot  be  demurred  to ; 
unless,  indeed,  the  entire  cause  of  action  or  ground 
of  defence  be  irrelevant,  or  insufficient,  in  which  case, 
as  jn  a  pleading  at  law,  a  demurrer  will  be  proper  to 
test  the  sufficiency  of  the  pleading.  And  see  further, 
post,  section  v.  of  this  chapter,  as  to  the  cases .  in 
which  it  will  be  proper  to  take  the  objection  by  mo- 
tion to  strike  out  irrelevant  matter,  and  for  judgment 
on  an  irrelevant  answer ;  and  where  the  proper  course 
will  be  to  raise  the  objection  on  demurrer. 


SECTION  IL 

WHAT  MATTEBS   IN    THE     COMPLAINT    MAY    BE  DEMUB- 

BED   TO. 

The  Code  defines  six  general  causes  for  which  an 
objection  may  be  taken  to  the  complaint  by  demurrer. 
They  are  as  follows : 

*  Boyoe  v.  Brown,  -3  How.  Pr.  R.  395.  7  Barb.  S.  C.  R.  412. 
3  How.  Pr.  R.  410. 
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The  defendant  may  demur  to  the  complaint,  when  it  shall 
appear  upon  the  face  thereof,  either : 

1.  That  the  court  has  no  jurisdiction  of  the  person  of  the 
defendant,  or  the  subject  of  the  action  :  or, 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue ;  or, 

3.  That  there  is  another  action  pending  between  the  same 
parties,  for  the  same  cause ;  or, 

4.  That  there  is  a  defect  of  parties,  plaintiff  or  defend- 
ant; or, 

5.  That  several  causes  of  action  have  been  improperly 
united;  or, 

6.  That  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action/ 

It  is  to  be  observed  in  the  first  pla<;e,  tbat,  in  order 
to  enable  the  defendant  to  avail  himself  of  the  objec- 
tion by  demurrer,  the  defect  must  appear  "  upon  the 
face"  of  the  complaint.  It  must  be  such  that,  admit- 
ting for  the  purposes  of  the  argument,  all  the  facts 
to  be  true,  yet  the  complaint  is  insufficient  to  enable 
the  plaintiff  to  recover  for  one  of  the  above  causes 
as  specified  in  the  Code.     And  first : 

1st.  Want  of  jiinsdiction, — At  common  law,  an 
objection  to  the  jurisdiction  was  commonly  taken  by 
plea  in  abatement.  It  might  however  be  shown 
under  the  general  issue,  as  that  there  was  no  court  in 
the  county  which  has  jurisdiction  of  the  case.*  And, 
generally,  in  courts  of  inferior  jurisdiction,  the  want 
of  jurisdiction  was  fatal  to  the  suit  at  any  stage  of 
the  proceeding  without  any  plea  or  objection.*    The 


•  Am.  Code,  §  144. 

•  6  Mass.  R.  124,  3  John.  113. 

•  1  Chit.  PI.  442,  2  Cow.  Treat.  668. 
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defendant,  however,  miglit  plead  to  the  jurisdiction 
if  he  thought  proper,  and  this  was  esteemed  the  bet- 
ter course. 

In  equity,  if  the  want  of  jurisdiction  was  apparent 
on  the  face  of  the  bill,  the  proper  course  for  the  de- 
fendant was  to  demur  to  the  relief.  These  causes  of 
demurrer  were  various  ;  many  of  them  were  peculiar 
to  the  practice  in  equity,  and,  since  the  union  of  law 
and  equity  in  our  courts,  have  no  farther  application 
to  our  system.  Thus  a  demurrer  would  lie  to  a  bill 
for  want  of  equity  to  sustain  the  jurisdiction,  when 
there  was  no  sufficient  ground  shown  in  the  bill  for 
the  interference  of  a  Court  of  equity.  And  when- 
evef  it  appeared  that  the  plaintiff  had  an  adequate 
remedy  at  law,  a  demuiTer  would  lie  to  the  relief,  as 
if  m  ition  8h;uld  be  brought  for  the  recovery  of  the 
possession  of  land,  or  for  the  payment  of  a  lost  note, 
or  to  decide  upon  the  validity  of  a  will  of  real  estate ; 
the  proper  tribunal  in  all  these  cases  being  a  court  of 
law,  and  equity  having  no  jurisdiction.* 

So  too  the  complaint  was  required,  not  only  to 
state  a  case  properly  within  the  cognizance  of  a  com*t 
of  equity,  but  the  amount  claimed,  or  the  value  of  the 
property  in  controversy,  must  be  not  less  than  one 
hundred  dollars  exclusive  of  costs  in  order  to  give  the 
court  jurisdiction ;'  and  in  all  cases  the  bill  was  re- 
quired to  show  affirmatively  that  the  case  was  within 
the  appropriate  jurisdiction  of  a  court  of  equity,  nor 
was  the  defect  cured  by  any  waiver,  or  even  by  tke 
consent  of  the  parties,  so  as  to  confer  a  jurisdiction 

'  Story,  Eq.  PI.  §§  474  to  478. 
•  2  K.  S.  173,  §  40. 
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not  vested  by  law/  These  principles,  it  will  be  per- 
ceived, applied  exclusively  to  the  Court  of  Chancery, 
and  since  the  abrogation  of  that  court,  and  the  estab- 
lishment of  a  uniform  method  of  proceeding  in  civil 
actions,  they  are  no  longer  applicable  in  practice. 
Where,  too,  upon  the  face  of  the  bill  there  was  no 
remedy,  either  at  law  or  in  equity,  a  demurrer  to  the 
relief  was  also  proper ;  as  if  a  bill  sought  to  recover 
back  money  which  had  been  voluntarily  paid  by  a 
party  upon  a  suit  being  threatened,  or  brought,  and 
his  defence  to  the  suit  was  that  there  was  fraud  in 
the  transaction  on  which  the  suit  was  brought,  or  to 
be  brought,  the  bill  would  be  demurrable,  notwith- 
standing he  should  state  in  his  bill  that  at  the  time 
when  he  made  the  payment  it  was  under  a  protest 
that  he  would  seek  redress  in  equity,  for  in  such 
case  it  does  not  appear  but  that  the  defence  might  have 
been  effectually  sustained  at  law,  and  if  so  it  would 
have  been  his  duty  to  make  it  in  the  suit  at  law."  In 
this  class  of  cases,  where  the  complaint  shows  that 
the  plaintiff  has  no  remedy  at  all,  a  demurrer  will  be 
proper  under  the  Code. 

Ae  to  the  evlject  matter. — ^A  demurrer  under  the 
Code  to  the  jurisdiction  of  the  evhject  matter  of  the 
action  will  lie  in  those  cases  in  which  such  sub- 
ject  matter  is  not  properly  cognizable  by  any 
court  of  justice :  As  where  the  subject  matter  is  en- 
tirely of  a  political  nature  and  therefore  constitutes 
a  fit  subject  for  negotiation  or  treaty  by  the  executive 
department  of  the  government*  Cases  arising  un- 
der  foreign  treaties  which  involve  controversies  or 

*  1  Barb.  Ch.  Pr.  89.  •  Story,  Eq.  PL  §  483. 

•  Story,  Eq.  PL  ^  468. 
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considerations  purely  of  a  political  or  ^sovereign 
character,  or  purely  executory  by  tlie  governments 
themselves,  would  be  held  to  be,  from  their  very 
nature  and  character,  incapable  of  being  enforced  in 
any  of  the  courts  of  the  United  States/ 

A  state  court  has  no  power  to  annul  the  judgment 
or  determine  the  extent  of  the  jurisdiction  of  the 
federal  courts."  'Nor  can  a  state  court  enjoin  a  judg- 
ment of  a  circuit  court  of  the  United  States  or  stay 
proceedmgs  under  if  Nor  can  it  entertain  juris- 
diction  over  acts  done  by  an  officer  of  the  United 
States  iu  his  official  capacity.*  Nor  in  a  suit  insti- 
tuted to  restrain  the  infringement  of  a  patent  right ; 
and  consent  cannot  confer  such  jurisdictioiL* 

In  general  the  fact  that  the  property  is  not  within 
the  jurisdiction  constitutes  no  bar  to  a  proceeding 
for  equitable  relief,  if  the  person  is  within  the  juris- 
diction. But  questions,  it  is  said,  may  arise  under  a 
bill  respecting  funds,  or  other  thmgs  in  a  foreign 
country  so  purely  local  that  a  court  of  equity  in 
another  country  might  very  properly  decline  to  in- 
terfere, and  remit  it  to  the  domestic  forum.* 

The  Supreme  Court  has  original  jurisdiction  of  all 
actions  real  and  personal  arising  within  the  state, 
and  of  all  transitory  actions  wherever  the  cause  of 
action  may  have  arisen.*    It  has  been  held  >in  one 

■ 

case  that  the  statute  making  actions  of  trespass  for 


*  Story  Eq.  PL  §  469.  •  5  Cranch,  1 16. 

*  7  Cranoh,  271.  *  6  WheatoD,  698. 
'  3  Corns.  9. '  7  John.  144. 

*  6  Cranch,  158.    2  Paige,  402.    Story  Eq.  PL  §  489. 
^  6raL  on  Jnrisdicdon. 
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injuries  to  the  person  local,  has  no  reference  to  ac- 
tions brought  for  such  trespasses  commited  out  of 
the  state,  and  has  not  taken  away  the  jurisdiction  of 
our  courts  to  entertain  them.'  But  trespassses,  or 
injuries,  to  lands  committed  in  another  state  are  not 
within  the  jurisdiction  of  our  state  courts."  Personal 
wrongs  committed  by  an  officer  of  the  navy  while  at 
sea,  and  engaged  in  the  public  service,  are  within  the 
jurisdiction  of  the  state  courts.'  And  so  in  cases  of 
marine  torts,  as  for  a  collision  on  the  high  seas,  courts 
of  common  law  have  concurrent  jurisdiction  with 
Courts  of  admiralty,*  and  the  Superior  and  Supreme 
courts  have  concurrent  jurisdiction  with  the  courts  of 
the  United  States  in  questions  of  salvage,  and  are 
competent  to  afford  a  remedy.*  And  our  state  courts 
have  also  jurisdiction  between  a  state  and  citizens  of 
another  state.* 

Courts  of  limited  jurisdiction  are  those  which  are 
circumscribed  in  the  exercise  of  their  powers  within 
certain  local  bounds,  such  as  a  town,  city,  or  county ; 
or  are  confined  to  the  cognizance  of  certain  descrip- 
tions of  actions,  being  regulated  either  by  the  amount 
claimed,  the  character  of  the  parties,  the  nature  of 
the  cause  of  action,  or  the  locality  in  which  it  arose." 
So  far  as  inferior  courts  of  limited  jurisdiction  are 
conceded,  the  proceedings  should  show  affirmatively 
that  the  court  has  jurisdiction.*  The  jurisdiction  is 
never  presumed,  until  the  contraiy  appears,  as  is  the 

'  17  Wend.  323.  •  6  HiU.  82. 

•  7  Hm,  95.  *  18  John.  257. 
'  2  Sand.  379.     5  Barb.  S.  C.  R.  209. 

•  26  Wend.  192.   2HU1,  159.  '  1  Burr.  Pr.  36. 

•  4  John.  292. 
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case  in  a  superior  court/  If  such  jurisdiction  be  not 
shown  in  the  pleadings  it  will  be  a  ground  for  de- 
murrer under  the  Code ;  and  even  if  the  objection 
is  not  thus  taken,  a  judgment  for  the  plaintiff  will 
stiU  be  invalid  and  void.*  In  a  superior  court,  how- 
ever,  jurisdiction. will  be  presumed,  and  a  demurrer 
will  not  lie  for  the  reason  that  jurisdiction  is  not  af- 
firmatively shown.  If  the  want  of  jurisdiction  does 
not  appear,  the  objection,  if  any  such  exist,  may  be 
raised  by  answer,'  or  if  not  thus  raised  the  judg- 
ment wiU  be  set  aside  at  any  subsequent  stage,  when- 
ever such  want  of  jurisdiction  shall  appear.* 

1.  As  to  the  person  of  the  defendant^ — ^If  a  want  of 
jurisdiction  appear  also  in  this  respect,  the  defendant 
may  demur.  We  have  briefly  noticed  above  some  of 
the  cases  in  which  our  State  Courts  have,  and  have 
not,  jurisdiction  of  the  subject  matter  of  an  action ; 
and  have  seen  generally  that  they  have  jurisdiction 
in  all  cases,  whether  legal  or  equitable,  where  the 
person  of  the  defendant  is  within  the  jurisdiction  of 
the  court,  no  matter  where  the  cause  of  action  arose, 
except  in  that  class  of  cases  at  law  heretofore  denomi- 
nated local,  as  trespass  to  land,  ejectment,  &c.,  <&c.,*in 


*  1  Hill,  130. 

*  2  Id.  I  •  Am.  Code,  §  W7. 

*  Am.  Code,  §  144.     1  Hill,  130. 

*  As  to  privilege  from  arrest  of  the  person,  and  in  what  oases  the 
court  does  not  acquire  jurisdiction,  see  Grah.  Pr.  123  to  144.  And 
see  as  to  privilege  of  foreign  consul,  ambassador,  &o.,  to  be  exempted 
from  jurisdiction  of  State  tribunal,  6  Wend.  333  ;  10  id.  50 ;  7 
Peters  U.  S.  R.  276  ;  8  id.  324  ;  5  Barb.  S.  C.  R.  115. 

'  And  60  also  for  partition  and  other  actions  and  claims  relative 
to  real  estate  and  the  title  thereof. 
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which  case  the  subject  matter  of  the  relief  claimed, 
or  of  the  injury  complained  of,  most  be  within  the 
territorial  jurisdictuHi  of  the  conrt 

There  is  also  a  certain  class  of  cases  in  which  the  conrt 
exercisesjnrisdictionovertherightsof  parties  who  are 
not  within  the  jurisdiction  of  the  court^  and  personally 
amenable  to  process,  but  who  are  either  necessary  or 
proper  parties  defendants  to  an  action.  Thus  where 
a  defendant  is  a  proper  party  to  an  action  relating 
to  real  property  in  this  state,  or  the  subject  of  the 
action  is  real  or  personal  property  in  this  state,  and 
the  defendant  has  or  claims  a  lien  or  any  interest 
therein,  or  the  relief  demanded  consists  in  excluding 
the  defendant  from  any  interest  or  lien  therein ;  or 
where  the  defendant,  though  a  non-resident  of  the 
state,  has  property  therein,  and  the  cause  of  action 
arises  on  contract ;  or  the  defendant  is  a  foreign  cor- 
poration,  and  has  property  in  this  state,  or  the  cause 
of  action  arose  therein,  in  these  various  cases  the 
court  will  exercise  jurisdiction  over  the  absentee  or 
non-resideiit  defendant,  in  respect  to  such  property 
or  cause  of  action ;  and  the  Code  particularly  pre- 
scribes the  manner  of  the  service  of  process  upon 
such  defendants.*  This  is  similar  to  the  former  man- 
ner of  serving  process  upon  absent  defendants  in  suits 
in  equity,  and  the  rule  is  now  made  uniform  and  ex- 
tended to  all  cases.  At  common  law,  before  a  judg- 
ment could  be  pronounced  against  the  person,  the 
defendant  must  be  in  court,  either  upon  its  process  or 
by  voluntary  submission  to  its  jurisdiction.  If  not  so 
in  court,  he  might  plead  to  the  jurisdiction  of  the 

'  Am.  Code,  §  135. 
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person,  if  lie  had  notice  of  tlie  sait  and  chose  to  ap- 
pear. Service  of  process  out  of  the  territorial  jurisdic- 
tion of  the  court  was  at  common  ]&w  a  nuUity,  and 
mere  personal  service  of  processfon  a  defendant  out  of 
the  state  is  void  as  the  basis  of  any  judicial  proceed- 
ing, and  confers  no  jurisdiction  over  the  defendant.' 
Even  the  personal  service  of  a  summons  upon  the  pre- 
sident of  a  foreign  corporation,  who  happens  to  be 
temporarily  in  this  state,  and  does  not  voluntarily  ap- 
pear, it  has  been  held,  gives  no  jurisdiction  of  the  de- 
fendant (the  corporation)  for  the  purpose  of  rendering 
a  personal  judgment  upon  contracts  made  in  this  state, 
or  for  debts  due  to  residents  of  this  state.  So  held 
by  Justice  Sill,  at  Special  Term,  in  Hulbert  v.  The 
Hope  Mutual  Insurance  Company  ;*  and  affirmed  at 
General  Term  on  appeal.'  The  only  method  of 
acquiring  jurisdiction  in  such  cases,  is  that  prescribed 
by  the  Code,  by  order  of  publication,  &c.,  pursuant 
to  section  135.  Thus  in  the  case  last  cited,  if  the  de- 
fendant (a  foreign  corporation)  had  property  in  this 
state,  or  if  the  cause  of  action  had  arisen  therein,  the 
plaintiff  might  have  obtained  an  order  of  publication, 
and  having  published  it  for  the  requisite  length  of 
time,  and  served  copy,  summons,  and  complaint  by 
mail,  (or  made  personal  service  out  of  the  state  in 
lieu  of  publication  and  deposit  in  post-office),  the 
court  would  have  acquired  jurisdiction  to  render  the 
judgment. 

The  court  will  also  exercise  jurisdiction  over  an 

absentee  defendant,  in  an  action  for  divorce,  in  the 

I-  ■■    .  ■    ■ I      ■ .   ■  ■   ■   ■.  ■  1^  1 1      I 

'  Litohfteld  v.  Boswell,  5  How.  Pr.  R.  346. 

•  4  How.  Pr.  R.  276.  '  Id.  415 
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same  manner,  and  in  the  cases  prescribed  by  law.* 
The  cases  in  which  the  court  has  juiisdiction  by  sta- 
tute, to  grant  a  divorce  for  adultery,  are,  1st.  Where 
both  husband  and  wife  were  inhabitants  of  this 
state  at  the  time  of  the  commission  of  the  offence. 
2d.  Where  the  marriage  was  solemnized  or  took  place 
within  this  state,  and  the  injured  party,  at  the  time 
of  the  commission  of  the  offence,  and  at  the  time  of 
exhibiting  the  bill  of  complaint,  is  an  actual  inhabi- 
tant of  this  state.  3d.  Where  the  offence  was  com- 
mitted in  this  state,  and  the  injured  party,  at  the  time 
of  exhibiting  the  bill  of  complaint,  is  an  actual  in- 
habitant of  this  state." 

Under  the  former  practice  in  Chancery,  whix^h  re- 
quired the  bill  to  show  jurisdiction,  it  was  necessary 
for  the  complainant  to  state  facts  in  the  bill  sufficient 
to  bring  the  case  within  one  of  the  above  heads.* 
This  does  not  seem  to  be  necessary  under  the  uniform 
rule  of  pleadings  adopted  by  the  Code.  Unless  an 
absolute  want  of  jurisdiction  appears  on  the  face  of 
the  complaint  a  demurrer  will  not  lie,  jurisdiction 
being  presumed  in  a  superior  court  till  the  contrary 
appears.* 

So,  too,  by  the  former  rule  in  the  Chancery  prac- 
tice,* the  bill  must  positively  aver  that  the  adultery 
was  committed  without  connivance,  that  more  than 
five  years  have  elapsed  since  discovery,  and  plaintiff 
has  not  voluntarily  cohabited,  since  discovery,  with 
defendant ;  or  if  defendant  is  living  in  open  adul- 


*  Am.  Code,  §  135,  6th  Subdivision. 

"  2  R.  S.  144,  §  35.  '9  Paige,  550. 

*  1  Hill,  130,  ante,  page  377.  *  Rule  163. 
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tery  with  another  person,  that  five  years  have  not 
elapsed  since  the  commencement  of  such  adulterous 
intercourse.*  None  of  these  matters,  under  the  new 
rules  of  the  Supreme  Court,  need  now  be  alleged  in 
the  complaint,  but  the  plaintiff  may,  (and  unless 
stated  in  the  complaint,  and  verified  as  prescribed  by 
the  Code)  must  supply  the  omission  by  his  affidavit, 
in  order  to  show  himself  entitled  to  judgment,  pur- 
suant to  the  statute.' 

2.  That  plaintiff  Jvaa  not  legal  capacity  to  sue. — 
This  is  the  second  ground  of  demurrer  to  the  com- 
plaint specified  in  the  Code.  Objections  to  the  person 
of  the  plaintiff  that  he  has  not  legal  capacity  to  sue 
as :  1st  That  the  plaintiff  is  not  entitled  to  sue,  by 
reason  of  some  personal  disability,  or ;  2d.  That  the 
plaintiff  has  no  title  to  the  character  in  which  he 
sues,  were  also  at  common  law  usually  raised  by  plea 
in  abatement.  In  equity  they  were  the  proper  sub- 
ject of  a  demurrer  if  apparent  on  the  face  of  the 
complaint,  and  so  also  by  the  Code. 

Thus  under  the  first  class,  if  it  appear  by  the  com- 
plaint that  the  plaintiff  is  an  infant,  or  married 
woman,*  or  idiot,  or  lunatic,  and  is  thus  incap- 
able of  instituting  a  suit  alone,  and  no  next 
friend  or  committee  is  named  in  the  complaint, 
the  defendant,  in  analogy  with  the  former  equity 
practice,  may  demur.*  K  it  does  not  appear 
on  the  complaint,  the  objection  (formerly  taken  by 


*  2  R.  S.  147,  §  5^.  •  Sec  Rules  Sup.  Court. 

'  Except  in  case  she  may  by  the  Code  sue  cdont.      Ante,  pages 
80,  81. 

*  Story  Eq.  PL  §  494. 
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plea)  may  be  raised  by  answer.  K  not  so  taken  tbe 
objection,  in  all  subsequent  proceeding^  is  held  to 
be  waived.*  And  so  in  cases  where  a  trustee  to 
wbom  the  demand  has  passed,  or  tfa6  assignee  of  a 
chose  in  action,  is  required  to  sue  in  his  own  name  for 
the  collection  of  such  demand.  If  that  fact  should 
appear  on  the  face  of  the  complaint,  and  the  action 
be  in  the  name  of  the  assignor,  insolvent  debtor,  or 
other  person  not  having  legal  capacity  to  enforce  the 
collection  of  the  demand,  the  defendant  may  demur. 

And  so  too  under  the  second  above  class,  namely, 
that  the  plaintiff  has  no  title  to  the  character  in 
which  he  sues,  the  defendant  may  demur.  As  if,  for 
example,  it  appear  upon  the  face  of  the  complaint, 
that  the  plaintiff  sues  as  administrator  under  void 
letters  of  administration ;  or  in  virtue  of  a  grant  of 
administration  in  a  foreign  country,  the  objection 
may  be  taken  by  demurrer,  for  the  reason  that  the 
plaintiff  has  no  right,  or  legal  capacity,  under  such 
letters  to  sue  in  our  courts.* 

3.  Another  actum  pending  hekoeen  ihe  same  parties 
for  the  same  cause. — ^This  also  is  a  ground  for  demurrer 
by  the  Code,  if  the  defect  appears  upon  the  face  of 
the  complaint;  otherwise,  objection  must  be  taken 
by  answer,  or  will  be  deemed  to  be  waived.  The 
objection  can  be  taken  in  no  other  way.  Accordingly, 
in  an  action  for  partition,  a  motion  by  plaintiff  to  set 
aside  the  proceedings  in  an  action  for  partition  com- 
menced by  the  defendant,  oi^  the  ground  that  an 
action  for  the  partition  of  the  same  premises  had  been 
previously  commenced  by  the  plaintiff  was  denied ; 

-  Am.  Code,  §  148. 

■  Mitf.  Eq.  PL  155 ;  Cooper,  Bq.  PL  169,  170. 
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it  being  held  that  the  plaintiff's  remedy  was  to  set 
forth,  in  answer  to  the  snit  last  conunenced,  the  fact 
of  the  pendency  of  the  first  suit' 

This  ground  of  objection  wDl  not  ordinarily  appear 
upon  the  face  of  the  complaint ;  and  the  defendant 
will,  therefore,  nsnally  be  obliged  to  set  it  np  in  his 
answer.  And  thongh  the  second  action,  thus  pleaded, 
most  in  general  be  between  the  same  parties  and  for 
the  same  canae  of  action,  yet,  it  is  said,  that  there  are 
exceptions  to  the  rale,  as  where  separate  actions  for  the 
same  single  act  of  trespass  are  brought  against  several 
defendants,  the  one  last  served  may  avail  himself  of 
the  pendency  of  the  action  against  the  first ;  and  so  a 
recovery  against  one  of  several  parties  to  a  joint  tort, 
frequently  precludes  the  plaintiff  from  proceeding 
against  any  other  party  not  included  in  the  action/ 

In  an  action  on  a  promissory  note,  a  demurrer,  or 
answer,  of  the  pendency  of  a  suit  for  the  same  cause 
of  action  in  another  state  is  bad.' 

4.  That  there  ia  a  defect  of  partieey  jplaintiff  or 
defendant — ^This  is  the  fourth  ground  of  demurrer 
to  the  plaintiff's  complaint  provided  by  the  Code. 
The  objection,  in  this  case,  must  be  taken  by  de* 
murrer,  if  it  appear  on  the  face  of  the  complaint, 
otherwise  by  answer ;  and  if  not  taken  either  way,  it 
will  be  deemed  waived,  and  the  defendant  will  not 
afterwards  be  permitted  to  raise  it 

We  have  already  considered  at  length  the  question 
of  the  misjoinder  and  nonjoinder  of  parties  in  an 


'  Horn&ger  v,  Hornfager,  6  How.  Pr.  R.  270,  per  Pabker,  J. 

'  See  MoneU's  Pr.  137  and  138,  and  eases  cited. 

*  Borrows  v.  Mi]ler,5  How.  Pr.  R.  51,  per  Edmonds,  J. 
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action  under  the  Code,  and  who  are  proper  and 
necessary  parties  to  complaints. — See  ante,  chap.  ii. 
sec.  2  and  3.  It  will  not  be  necessary,  therefore,  to 
review  this  branch  of  the  subject  here.  It  may  be 
said  generally  that  the  want  of  neceaaary  parties, 
that  is,  such  as  must  join,  or  be  joined,  plaintiflfe  or 
defendants,  is  always  to  be  taken  advantage  of  by 
demurrer  or  answer.  The  same  rule  is  applicable  to 
the  misjoinder  of  parties,  as  if  a  person  having  no  in- 
terest in  the  subject  of  the  action  is  united  as  plain- 
tiff, or  a  person  against  whom  no  decree  can  be  made, 
is  joined  as  defendant.  K  the  misjoinder  is  of  parties 
as  plaintife,  according  to  the  equity  rule,  aH  the  de- 
fendants  may  demur.  But  if  the  misjoinder  is  of 
parties  as  defmdants,  those  only,  according  to  the 
same  rule,  can  demur  who  are  improperly  loined.' 
But  query!  inasmuch  «  ev6ry  defidit  h«  ^  in- 
terest  in  not  having  any  persons  made  co-defendants 
who  are  not  necessary  or  proper  parties,"  may  he  not 
properly  interpose  a  demurrer  to  correct  such  a  defect, 
whether  he  is  the  person  improperly  joined  or  not  V 
K  a  demurrer  is  put  in  for  want  of  necessary  parties 
it  should  point  out  who  are  the  proper  parties  to  the 
action  ;*  that  is  if  from  the  matter  in  the  complaint 
it  appears  who  should  be  joined.  This  is  in  analogy 
with  one  or  two  decision  under  the  Code  in  respect 
to  what  matters  must  be  alleged  in  the  answer  in  such 
cases.*    It  is  also  in  analogy  to  the  practice  at  law 


*  Story,  Eq.  PI.  §  644*  ■  Ante,  pages  105,  106. 

*  See  1  Barb.  Ch.  R.  167. 

*  Story  Eq.  PI.  §  543  and  see  post,  section  4  of  this  chapter, 
'  4  How.  Pr.  R.  202,  Id.  348. 
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where  a  plea  in  abatement  was  proper  for  defect  in 
parties.  The  plea  was  required  to  give  the  plaintiff 
a  better  writ,  and  to  point  out  who  the  parties  were 
who  ought  to  be  joined.  But  if  from  the  complaint 
it  does  not  appear  who  are  the  proper  parties  the 
rule  cannot  apply.  Thus  a  declaration  commencing 
A,  B  and  Co.,  is  bad  on  demurrer,  for  it  appears  that 
there  are  some  other  persons  who  ought  to  be  joined 
as  plaintiffe ;'  but  the  demurrer  is  not  required  to 
specify  who  those  persons  are. 

In  equity,  a9  we  have  seen,  if  the  parties  not 
brought  before  the  court  are  necessary  and  proper 
parties,  the  exception,  if  not  taken  in  the  answer  or 
by  demurrer,  might  be  raised  at  the  hearing.  And 
it  seems  a  similar  practice  is  recognized  by  the  Code ; 
for  although  by  section  148,  if  the  objection  is  not 
taken  by  answer  or  demurrer,  "  the  defendant  shaU 
he  deemed  to  have  waived  the  same  /"  yet  by  section 
122,  (which  it  is  said  is  the  controling  section  in  deter- 
mining whether  a  demurrer  for  defect  of  parties  is  well 
taken')  when  a  complete  determination  of  the  con- 
troversy cannot  be  had  without  the  presence  of  other 
parties,  the  court  must  cause  thenh  to  he  brought  in. 
If  these  sections  are  taken  together,  they  may,  per- 
haps, be  construed  to  mean,  that  the  defendant  at  the 
hearing  is  stopped  from  setting  up  a  defect  of  even 
necessary  parties  to  defeat  the  plaintiff's  claim  for 
relief,  but  if  such  objection  is  raised  the  plaintiff  will 
be  at  liberty  to  amend  his  bill  by  adding  parties, 


'  dCaiQes,  IfO. 
»  6  How.  Pr.  R.  99. 
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tlie  cause  in  tlie  meantime  standing  over  for  that 
purpose. 

Where  the  parties  who  are  omitted  are  mere 
formal  parties,  the  objection,  if  intended  to  be  taken 
at  all,  should  be  by  demurrer  or  answer ;  for  at  the 
hearing,  the  court,  if  it  can  properly  do  so,  will  dis- 
pose of  the  cause  upon  its  merits,  without  requiring 
such  formal  parties  to  be  jomed.'  And  such  is  the 
rule  indicated  by  the  Code.* 

The  Code  provides  that  when  the  question  is  one 
of  a  common  or  general  interest  of  many  persons,  or 
when  the  parties  ai^  very  numerous,  and  it  may  be 
impracticable  to  bring  them  all  before  the  court,  one 
or  more  may  sue  or  defend  for  the  benefit  of  the 
whole."  In  such  cases,  therefore,  a  demurrer  for 
defect  of  parties  will  be  improper. 

The  rule  is  illustrated  in  a  variety  of  cases,  under 
the  old  practice  in  equity.  Thus,  where  the  parties 
aggrieved  were  a  tribe  of  Indians,  one  could  file  a 
bill  in  his  own  name  in  behalf  of  all.*  One  creditor, 
as  legatee,  might  sue  in  behalf  of  himself  and  all 
others  standing  in  the  same  situation,  and  the  others 
might  come  in  under  the  decree.*  So,  where  parties 
form  a  voluntary  association  for  private  or  pubUc 
purposes,  and  those  who  sue  or  defend  are  fairly  pre- 
sumed to  represent  the  rights  and  interests  of  the 
whole,  the  court  would  allow  a  bill  to  be  brought  by 
some  of  the  parties  on  behalf  of  themselves  and  all 
others ;  though,  if  brought  by  the  plaintiff  alone,  a 


"  Story  Eq.  PL  §  642.  •  Am.  Code,  §  122. 

•  Am.  Code,  §  119.  *  11  Paige,  607. 

*  2  John.  Ch.  B.  283,  3  id.  553. 
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demurrer  would  lie  for  defect  of  parties.'  One  or 
more  of  eeveral  parties,  comprising  a  large  number, 
may'file  a  bill  on  behalf  of  himself  and  his  copart- 
ners to  rescind  a  contract,  if  it  appear  that  it  is  for 
the  benefit  of  all  the  partners  that  the  contract 
should  be  rescinded.'  And  where  the  shareholders 
of  an  association  are  numerous,  and  the  property  and 
management  of  iJxe  affairs  of  the  associatL  ^e  vested 
in  trustees,  it  was  held,  that  a  bill  for  an  account 
and  final  settlement  was  properly  filed  by  one  of  the 
shareholders  in  behalf  of  himself  and  the  others.' 
And  so  also  a  bill  against  the  directors  of  a  miniog 
association,  to  prevent  the  money  of  the  company 
from  being  appropriated  to  the  use  of  any  persons 
other  than  the  general  benefit  of  the  shareholders.^ 

In  Smith  v.  Lockwood,  it  was  held,  under  the  Code 
at  special  term,*  that  where  the  party  suing  for  an 
injunction  to  restrain  the  manufacture  of  an  article, 
has  merely  an  interest  in  common  with  aU  others  in 
the  state  who  are  engaged  in  the  manufacture  of  the 
same  article,  that  such  party  cannot  bring  a  suit  in 
his  own  name  and  for  his  own  benefit  alone,  but 
must  sue  m  behalf  of  aU  others  having  a  common 
interest  with  him.  Perhaps  this  is  carrying  the  rule 
further  than  necessary.  One  of  several  persons,  how- 
ever numerous,  having  a  common  interest  in  obtain- 
ing  an  injunction  to  restrain  a  nuisance,  may  prosecute 
such  action  without  joining  the  others.    Though  he 


'  Story  Eq.  PL  §  107.  •  Id.  §  114, 

'  2  Barb.  Ch.  R.  §  362. 

^  2  Mjlne  &  Oraige,  49,  4  Ross.  R.  562. 

*  Per  Edwards,  J.  1  G.  R.,  N.  S.  319. 
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may  join  the  others,  and  if  he  do  so,  the  defendant 
cannot  object. 

The  like  doctrine  applies  to  cases  where  there  are 
many  persons  defendants  belonging  to  a  voluntary 
association,  or  other  company,  or  sets  of  parties, 
against  whom  suit  is  brought  And  generally  in 
cases  of  numerous  parties  to  suits,  plaintiflfe  or  defend- 
ants, see  Story  on  Equity  Pleading,  sections  107  to 
136. 

When  a  defendant  is  out  of  the  jurisdiction  of  the 
court  and  cannot  be  reached  by  process  of  the  court 
(or  service  made  pursuant  to  the  cases  mentioned  in 
section  135  of  the  Code),  such  fact  stated  in  the  com- 
plaint, and  proved  (if  denied),  constitutes  of  itself  a 
sufficient  ground  for  dispensing  with  such  person  being 
made  a  party,  and  the  court  will  render  judgment 
without  him.  Thus,  in  action  against  a  partnership, 
all  the  partners  must  be  made  parties.  But  if  one  of 
the  partners  be  resident  in  a  foreign  country,  and 
cannot  be  brought  before  the  court,  and  the  f^,ct  is 
so  charged  in  the  complaint,  the  court  will  proceed 
to  judgment  against  the  pai'tners  who  are  within  the 
jurisdiction,  provided  it  can  be  done  without  manifest 
injustice  to  the  absent  partner.*  If,  however,  such 
partner  has  property  in  the  state,  and  the  action 
arises  on  contract,  or  if  in  any  other  way  pursuant  to 
section  135,  an  order  of  publication  can  be  obtained 
against  him,  he  should  be  made  a  party  and  served 
with  process  by  publication,  &c.  And  if  a  complaint 
against  one  partner,  or  joint  contractor,  show  a  cause 


*  Cooper  Eq.  PL  35.    3  Cranch,  220. 
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of  action  against  a  firm,  and  do  not  show  the  other 
partners  out  of  the  jurisdiction,  and  not  amenable  to 
the  process  of  the  court,  ii  may  be  demurred  to  for 
want  of  parties. 

5.  That  several  causes  of  action  have  been  iwr 
properly  united. — ^Whenever  the  claims  or  causes  of 
action  mentioned  in  the  complaint  are  so  different  in 
their  character  as  to  violate  in  this  respect  the  general 
rules  prescribed  by  the  Code,  the  objection  may  be 
taken  by  demurrer.  These  general  rules  have  been 
considered,  and  the  provisions  of  the  Code  in  resp^t 
thereto  have  been  cited,  in  the  second  chapter  of  this 
work,  to  which  the  reader  is  referred,  entitled  Joinder 
of  Actions^  and  but  one  or  two  additional  remarks 
will  be  necessary  in  this  place. 

The  defect  in  the  pleadings  now  under  considera- 
tion, is  similar  in  its  character  to  that  which,  under 
the  old  practice,  was  called  mvltifarwmness.  Under 
the  Code  this  defect  is  also  to  be  deemed  waived  un- 
less the  objection  is  taken  by  demurrer  or  answer.' 

Midtifariousn£ss^  aa  defined  in  Story's  Equity 
Pleading,  is  of  two  kinds.  1st,  A  mi^oinder  of 
causes  of  suit — ^that  is,  when  the  claims  set  up  in  the 
complaint  are  of  so  different  a  character  that  the  court 
will  not  permit  them  to  be  litigated  in  one  action. 
2d,  Where  a  party  is  brought  in  as  defendant  upon  a 
record  with  a  large  portion  of  which,  and  of  the  case 
made  by  which,  he  has  no  connection.*  Such  an 
objection  is  different  from  that  arising  from  a  mere 


^  Am.  Code,  §  147.     An  answer  can  scarcely,  in  any  case  be 
necessary. 

•  Story  Eq.  PL  §  630.     1  Comst.  221. 
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misjoinder  of  claims,  and  is  nearer  like  the  defect  of 
mi^oinder  of  parties. 

The  first  of  these,  that  is,  the  misjoinder  of  claims 
or  causes  of  action  between  the  same  parties,  is  speci- 
fically provided  for  in  the  seven  several  subdivisions 
of  section  167  of  the  Code  as  amended.'    And  here 
the  remark  made  in  Manchester  v.  Storrs,"  in  respect 
to  a  demurrer  for  the  misjoinder  of  several  causes  of 
action,  may  be  repeated,  that  ^  we  must  foi^t  all 
rules  respecting  demurrers,  and  regard  a  demurrer 
now  as  a  pleading  created^  with  its  cfuxract&r  and 
office  defined  by  the  Code.     No  demurrer  will  lie 
except  to  a  (xmvplaint;*  nor  for  any  other  causes 
except  the  six  grounds  specified  in  section  122  (now 
144).^    It  may  be  added  that  a  demurrer  for  mis- 
joinder of  causes  of  action  which  can  be  classed  under 
any  of  the  subdivisions  of  section  167,  will  not  lie 
in  any  case  other  than  those  violating  such  section. 
It  is  not,  however,  to  be  supposed  that  actions  which 
do  not  come  under  either  of  these  subdivisions,  can 
now  be  joined  with  such  as  do ;  as,  for  example,  an 
action  for  divorce  with  an  action  on  a  promissory  note. 
Justice  Willasd,  in  the  case  of  Durkee  v.  Saratoga 
and  Washington  R.  R.  Co.,*  very  properly  remarked 
that  the  commissioners  probably  had  their  eye  upon 
actions  at  law  when  they  framed  the  167th  section  of 
the  Code.    There  are  remedies  well  known  to  our 
jurisprudence  which  still  exist,  and  which  cannot  be 
comprised  in  either  of  the  subdivisions  of  section  167. 


*  See  ante,  page  118.  '  8  How.  Pr.  R.  410. 

*  This  was  before  the  Code  was  amended. 

*  4  How.  Pr.  B.  228.    2  Code  B.  145. 
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AR,  therefore,  settled  by  that  section,  is  that  in  the 
seven  cases  therein  specified^  several  causes  of  action 
may  be  united  in  the  same  complaint  if  the  rules  pre- 
scribed for  that  purpose  in  that  section  be  observed-* 
In  cases  of  different  causes  of  action  between  the 
same  parties  other  than  those  referable  to  one  of 
these  sub-divisions,  it  is  presumed  the  rule  as  to  a 
demurrer  for  the  misjoinder  is  similar  to  that  under 
the  former  equity  practice.  The  rule  in  equity  was 
that  if  the  claims  were  oC  a  similar  nature,  involving 
similar  principles  and  results,  and  might  without  in- 
convenience be  heard  and  adjudged  together,  they 
might  be  joined  in  the  same  bill.'  Such  is  doubtless 
still  the  practice,  and  a  demurrer  will  only  be  well 
taken  for  misjoinder  to  a  complaint  uniting  dissimilar 
or  incompatible  causes  of  action ;  as  if  a  party  should 
seek  in  the  same  action  to  set  aside  a  deed,  and  to 
foreclose  a  mortgage ;  or  to  correct  a  mistake  in  a 
writing,  and  to  obtain  an  injunction ;  or  to  set  aside  a 
will  and  for  partition."  A  bill,  however,  was  sustain- 
ed against  a  corporation  to  establish  different  trusts, 
created  by  different  instruments,  and  different  donors, 
at  different  times  for  charitable  purposes,  no  other  corr 
poration  or  person  being  interested.*  Where,  how- 
ever, a  bill  sets  up  one  sufficient  ground  of  relief  and 
another  distinct  untenable  claim  it  has  been  held  not 
to  be  multifarious.'  In  such  a  case  under  the  Code  the 
latter  part  of  the  complaint  may  be  struck  out  on  mo- 
tion.   A  mere  misjoinder  of  different  causes  of  ao- 

*  ■!  ■        .  ■■■■M.I  » 

*  Ante,  page  127. 

'  See  ohap.  3.  Ante,  page  127. 

'  See  1  Comat  214.  *  1  Mylne  k  Keen,  187. 

*  5  Paige,  137. 
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tion  is  not  strictly  speaking  multifarionsness ;'  but 
sucli  is  the  general  acceptation  of  the  term ;"  and  it 
is  well  settled  that  a  demurrer  will  lie  for  such  de- 
fect. Thus  a  bill  against  an  executor  for  a  legacy 
and  for  the  individual  debt  of  the  testator  is  multi- 
farious.* So  a  bill  by  a  judgment  creditor  for  an 
account  against  the  deceased  creditor's  estate  and  to 
reach  lands  in  the  hands  of  a  third  person  held  in 
trust  for  the  decedent,  and  to  compel  an  account 
of  moneys  received  by  such  third  person  from  the 
administrator  on  a  judgment  fradulently  confessed 
by  the  decedent  is  multifarious.*  But  where  the  in- 
terests of  the  plaintife  are  the  same,  although  the  de- 
fendants may  not  have  a  co-extensive  common  in- 
terest, but  their  interest  may  be  derived  under  dif- 
ferent instruments,  if  the  general  objects  of  the  suit 
will  be  promoted  by  their  being  joined,  the  com- 
plaint will  be  sustained.  And  see  further,  as  to  the 
misjoinder  of  diflferent  causes  of  action  between  the 
same  parties,  Story  on  Equity  Pleading,  sections  530 
to  538. 

As  to  multifariousness,  strictly  so  called,  that 
is,  where  one,  or  a  part  of  the  defendants  is  able  to 
say  that  he  is  brought  in  as  a  party  upon  a  record, 
with  a  large  portion  of  which,  and  the  case  made 
thereby,  he  has  no  connexion  whatever  ;*  this  also 
was  the  subject  of  demurrer  under  the  former  prac- 


•  3  Barb.  Ch.  R.  432. 

»  1  Comst.221.     Story,  Eq.  PI.  §  530. 

•  4  Joha.  Ch.  R.  199.  *  2  Barb.  Ch.  R.  576. 

•  1  Mylne  &  Craige,  603.   1  Comst.  221. 
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tice.    It  is  so  also  by  the  Code,  wluch  by  the  last 
clause  of  the  section  under  consideration*  provides : 

"  But  the  causes  of  action,  bo  united,  must  all  belong  to 
one  of  these  classes,  and  must  affect  aU  the  parties  to  the 
action^  a/nd  not  require  different  places  of  tricd^  and  must 
he  sefparaiel/y  stated.^ 

The  causes  of  action  joined  in  the  same  complaint 
must  affect  aU  the  parties  to  the  action.  A  joint  claim 
against  two  defendants  is  improperly  joined  with  a 
separate  claim  against  one  of  them,  and  either  de- 
fendant may  demur.*  A  single  complainant  having 
distinct  and  independent  claims  for  relief  against  two 
or  more  persons  cannot  join  them  as  defendants*  and 
if  so  joined  a  demurrer  will  lie.  But  in  some  cases 
where  the  interest  of  the  plaintiflfe  is  joined,  though 
the  claims  toe  distinct  in  respect  to  the  defendants, 
they  may  be  jomed  and  the  objection  of  multifarious- 
ness will  be  disallowed.*  And  generally  it  is  said  that 
there  is  no  positive  and  inflexible  rule  as  to  what  in 
a  court  of  equity  would  constitute  multifariousness ; 
which  is  fatal  to  the  suit  on  demurrer,  and  the  court 
will  exercise  a  sound  discretion  in  determining  whe- 
ther the  subject  matters  of  the  suit  are  properly 
joined  or  not,  and  whether  the  parties,  plaintiflfe  or 
defendants,  are  also  properly  joined  or  not.*    These 


^  §  167.  *  5  Paige,  65.  6  id.  22. 

•  1  Barb.  Ch.  Pr.  69. 

^  Ante,  pages  91  to  93.    Story  Eq.  PL  §  535.  And  see  cases 
there  cited. 

•  Story  Eq.  PI  §  639. 

26 


894  TfiS  D£MtmRCB.  [c£t/  Ttt< 

principles,  it  must  be  repeated,  are  only  applicable  to 
the  demurrer  under  the  Code,  in  cases,  (and  they  are 
mainly  or  entirely  for  equitable  relief^)  which  do  not 
fall  within  any  of  the  classifications  enumerated  in 
the  several  sub-divisions  of  section  167.  InJ  cases 
which  do  fall  within  the  provisions  of  this  section 
the  rule  as  to  what  may  and  what  may  not  be  joined 
is  created  by  the  Code  and  is  inflexible. 

The  causes  of  action  must  not  require  dijff^erent  ptaces 
of  trial*  If  such  causes  of  action  be  joined,  as  for 
example^  in  ejectment  to  recover  two  pieces  of  land 
situated  in  different  counties,  a  demurrer  will  lie* 
The  Code  does  not  in  terms  prohibit  the  joinmg  of 
different  causes  of  action  which  require  different 
mod^  of  trial.  If  therefore,  it  be  true,  aa  has  been 
asserted,  that  the  Code  has  failed  in  establishing  a 
uniform  mode  of  trial  in  civil  actions,  a  mere  defect 
of  statement  on  that  account,  if  the  c£^uses  of  action 
be  otherwise  well  joined,  will  not  be  the  proper  sub- 
ject of  demurrer* 

The  caueea  of  actiofi  muet  he  eeparatdy  etated.  I 
have  heretofore  considered  this  provison  of  the  Code 
in  respect  to  the  complaint,  and  the  proper  mode  of 
flalasfying  this  requirement,  and  have  briefly  noticed 
the  decisions  thereon,  and  the  manner  of  taking  an 
objection  if  the  provision  is  violated.' 

Does  the  Code  authorize  a  demurrer  in  a  case 
where  several  causes  of  action  or  defence,  otherwise 
proper  to  be  united,  are  not  separately  stated  ? 

On  a  careful  examination  of  the  language  of  the 

^  Ante,  pages  193  to  198,  and  see  also  as  to  separate  statement 
of  answers,  ante,  pages  290  to  208. 
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Code,  together  witt  tte  decisions  that  have  beeu 
made  iu  regard  to  this  point,  the  question,  I  think, 
may  be  answered  in  the  affirmative.  If  the  causes  of 
action  have  been  ^Hmprqperly  united^  a  demurrer 
is  expressly  allowed  by  the  Code.  When  mingled 
together  so  as  not  susceptible  of  being  separated,  are 
they  not  "  improperly  united''  within  the  meaning  of 
this  expression  2 

It  is  true,  such  an  improper  union  is  strictly  a 
a  defect  of  form,  but,  as  was  well  said  in  Boyce  v. 
Brown,*  in  regard  to  duplicity  in  pleading,  it  may  be 
doubtful,  whether,  under  the  Code  as  amended,  what 
*  was  matter  of  form  before  is  not  now  matter  of  sub- 
stance. In  some  cases  also,  the  party  objecting  might 
have  a  complete  remedy  on  motion  to  compel  the 
adverse  party  to  make  such  pleading  more  definite 
and  certain  by  amendment,  and  it  does  not  appear 
that  there  can  be  any  objection  to  this  course  if  pre- 
ferred. He  is  not,  however,  it  seems,  required  to  do 
this  but  may  at  once  demur. 

It  has  been  held  more  than  once  under  the  Code 
that  several  causes  of  action  are  improperly  united 
within  the  meaning  of  section  144,  when  they  are 
not  separatdy  stcUed.  It  was  so  held  in  Pike  v.  Van 
Wormer;'  and  in  Durkee  v.  S.  &  W.  Rail  Eoad 
Co.,*  a  demurrer  was  allowed  for  that  cause.  It  was 
said  in  Benedict  v.  Seymour,*  that  if  causes  of  action 
were  not  separately  stated,  that  is,  divided  by  some 
appropriate  phrase  so  as  to  be  distinguishable  like 
the  different  counts  in  a  declaration,  that  every  alle- 


*  7  Barb.  S.  0.  R.  87.  '5  How.  P.  R.  181. 

•  4  How.  Pr.  R.  226.  *  6  How.  Pr.  R.  301. 
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gation  not  essential  to  a  single  canse  of  action  would 
be  struck  out  on  naotion.*  But  it  was  not  said  in 
that  case  that  the  objection  must  be  taken  in  that 
way,  and  in  no  other. 

In  the  case  of  an  answer  which  blended  together 
several  grounds  of  defence,  (before  the  Code  was 
amended  so  as  to  allow  a  demurrer  to  such  answer) 
judgment  was  rendered  for  plaintiflf  at  the  circuit 
without  a  trial  of  the  issues  of  facts,  for  the  reason 
that  the  answer  was  not  drawn  in  conformity  to  the 
Code,"  and  the  judgment  affirmed  on  appeal  to  the 
general  term."  The  decision  at  the  circuit  was  put^ 
upon  the  ground  that  the  plaintiff  had  no  other 
effective  remedy,  no  demurrer  being  then  aUowed  in 
the  practice.  It  was  admitted  that  he  might  have 
procured  some  of  the  irrelevant  and  redundant  mat- 
ter to  be  struck  out  on  motion,  but  that  would  have 
still  left  the  remainder  without  determining  its  legal 
sufficiency.  It  should  be  added,  however,  that  the 
decision  at  the  general  term  was  not  put  upon  the 
ground  that  duplicity  in  an  answer  rendered  it  insuf- 
ficient  in  substance,  and  liable  to  demurrer.  A  sub- 
sequent decision,  however,  at  a  general  term  of  the 
N.  Y.  Superior  Court,  in  a  case  frequently  cited,*  held 
that  a  demurrer  for  insufficiency  would  lie  not 
only  where  the  answer  sets  up  a  defence  which  is 
groundless  in  law,  but  where  in  the  mode  of  stating 
a  defence,  otherwise  valid,  it  violates  those  primary 
and  essential  rules  of  pleading  which  the  Code  has 

^  See  ante,  page  194. 
■  3  How.  Pr.  R.  390. 

•  7  Barb.  S.  C.  R.  80. 

*  Fry  r.  Bennett,  1  C.  R.,  N.  S.  238. 
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prescribed.  If  tliis  doctrine  can  be  applied  to  a 
demurrer  to  the  complaint,  then  a  violation  of  the 
manner  of  stating  the  allegations  in  a  complaint  by 
blending  and  mingling  together  two  or  more  causes 
of  action,  so  that  the  same  cannot  be  distinguished, 
may  be  demurred  to  for  insufficiency^  within  the 
sixth  and  last  subdivision  of  section  144,  namely : — 

6.  That  the  complaint  does  not  state  facts  suffi^ciervt 
to  constitute  a  cause  of  action.  This  is  by  far  the 
most  usual,  and  perhaps  the  most  important  ground 
for  a  demurrer  to  the  plaintiff's  complaint.  A  failure 
to  demur,  however,  does  not  waive  the  objection.* 
The  judgment  obtained  may  be  appealed  from  and 
will  be  reversed,  if  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.*  All  that  a 
party  admits  on  a  default  is  the  truth  of  the  facts 
alleged  against  him,  and  if  the  record  does  not  show 
enough  to  sustaiTthe  judgment  it  wiU  be  reversed. 
And  so  also  even  if  an  answer  is  put  in,  and  a  verdict 
or  report  of  referees  is  rendered  for  the  plaintiff.' 

I  had  occasion  to  consider  very  fully  in  chapter 
iv.  of  this  work  the  subject  of  the  sufficiency  of  the 
complaint,  and  what  facts  were  necessary  and  essen- 
tial to  be  set  forth  in  order  to  enable  the  plaintiff  to 
maintain  his  action.  In  order,  therefore,  to  deter- 
mine whether  a  demurrer  may  be  properly  interposed 
to  a  complauxt  mider  this  sixth  subdivision,  it  wiU 


'  Am.  Code,  §  148. 

*  Rajner  tr.  Clark,  7  Barb.  S.  C.  R.  581,  at  Oeneral  Term,  5t]i 
Difltrict. 

'  Bristol  V.  R.  and  S.  Rail  Road  Company,  9  Barb.  S.  C.  R. 
159,  General  Term,  4th  District. 
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only  be  necessary  to  examine  the  pleading  by  the 
mles  for  testing  the  suflSciency  of  the  complaint  pre- 
scribed by  the  Code,  and  generally  considered  in  the 
chapter  referred.  The  question  will  be:  Does  the 
complaint  allege  facts  which,  if  proved  in  evidence, 
or  admitted,  will  authorize  as  a  legal  conclusion,  or 
judgment  of  law,  the  relief  which  the  plaintiff  de- 
mands ?  If  one  or  more  of  such  allegations  of  fact 
are  wanted,  the  plaintiff  may  demur.  So,  too,  he 
may  demm-  for  insufficiency,  if  the  complaini  8lio;.8  a 
former  good  cange  of  action,  but  dischai^  at  the 
time  of  suit.  FaxAa  sufficient  to  constitute  a  cause  of 
action^  must  be  construed  to  mean  a  present  cause  of 
action ;  and  if  such  objection  is  apparent  on  the  face 
of  the  complaint,  in  analogy  to  the  equity  practice,  it 
may  be  demurred  to.'  There  can  be  no  doubt  of  the 
application  of  this  rule  in  the  great  majority  of  cases. 
The  amended  section  74  of  the  Code  may,  perhaps, 
raise  a  doubt  as  to  its  application  to  a  case  where  the 
complaint  shows  a  cause  of  action  barred  by  the  statute 
of  limitations.'  But  it  seems  to  me  that  full  effect 
can  be  given  to  that  section  without  impairing  the 
uniformity  of  the  rule,  or  excepting  this  class  of  cases. 
The  language  of  the  Code  is,  "  the  objection  that  the 
action  was  not  commenced  within  the  time  limited, 
can  only  be  taken  by  answer."  That  is,  if  it  does 
not  appear  on  the  face  of  the  complaint,  and  the  de- 
fendant neglects  to  set  it  up  in  his  answer,  he  will  be 
deemed  to  have  waived  it.  A  demurrer  in  its  more 
liberal  sense,  (though  not  in  a  strict  technical  sense), 


'  4  Hen.  and  M.  478.      1  id.  18.     2  Paige,  280.     4  id.  364. 
*  See  this  snbjeot  farther  disoossed,  ante,  pages  160,  161. 
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has  been  lield  to  be  an  answer  to  a  bilL^  So,  too, 
the  word  ^^  answer,"  in  a  case  nnder  the  Code,  lias 
been  held  to  include  the  word  "  demur."*  It  was 
very  correctly  said  in  this  case,  that  the  word  was 
sometimes  so  used  in  the  Code.  Section  246  pro- 
vides, that  the  plaintiff  may  have  judgment,  if  the 
defendant  fail  to  answer^  and  on  filing  proof  that  no 
answer  has  been  received.  Of  course,  he  will  not  be 
entitled  to  judgment  if  a  demurrer  has  been  served, 
but  his  affidavit  that  no  answer  has  been  received,  is 
not  required  to  say  anything  about  a  demurrer.'  The 
word  anawer^  therefore,  in  section  74,  may,  it  is 
thought,  be  deemed  to  include  the  word  demur,  and 
the  rule  will  remain  the  same  as  in  equity.  It  was 
there  weU  settled  that  if  it  appear  from  the  face  of 
the  complaint,  that  the  complainant  has  not  brought 
his  suit  within  the  time  limited  by  law  for  that  pm> 
pose,  the  defendant  might  avail  himself  of  the  objec- 
tion by  demurrer.*  The  case  of  Genet  v.  Tallmadge,* 
is  an  authority  to  show  that  the  same  rule  applies 
under  the  Code. 

If  the  complaint  show  a  good  cause  of  action  and 
something  more ;  that  is,  of  matters  not  essential  or 
material  to  a  single  cause  of  action,  and  not  in  any 
sense  conatUvUve  as  matter  on  which  the  right  of 


'  6  Peters,  323. 

*  Broadhead  v.  Broadhead,  4  How.  Pr.  K.  308. 

*  4  id.  309,  per  Parker,  J. 

*  7  Paige,  195,  373.    4  Yerger,  94.    Story  Eq.  PL  §  484,  and 
oases  there  cited. 

*  1  C.  R.,N.  S.  346 ;  and  see  also  The  People  v.  Arnold,  4 
Oomst.  608. 
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action  depends'  be  alleged,  the  defendant  cannot 
demnr  thereto.  It  has  been  repeatedly  held  that  a 
demnrrer  mnst  go  to  an  entire  complaint,  and  will 
not  lie  to  a  part  thereof.*  Nor  will  a  demnrrer  lie  to 
immaterial  matter  in  a  pleading,  or  for  irrelevancy, 
or  nncertainty,  or  other  snperflnous  matter.'  Bnt 
this,  as  has  been  observed,  is  not  to  be  extended  to 
the  improper  union  of  two  or  more  causes  of  action  in 
the  same  complaint  in  violation  of  section  167.  One  or 
more  of  such  causes  of  action,  it  is  true,  may  be  redun- 
dant or  surplusage,  but  a  demurrer,  as  we  have  seen, 
is  expressly  allowed  for  that  cause  by  the  Code,  un- 
less, perhaps  in  the  case  where  a  good  cause  of  action 
is  united  with  one  entirely  untenable,  in  which  case, 
the  latter  may  be  struck  out.  When  it  is  said,  too, 
that  a  demurrer  must  be  to  an  entire  complaint,  it  is 
meant  only  to  an  entire  cause  of  action  in  a  com- 
plaint. If  there  are  several  causes  of  action  or  counts 
set  forth,  separate  demurrers  may  be  interposed.  And 
it  was  said  in  Ogdensburgh  Bank  v.  Page,*  that  a 
complaint  avowing  several  distinct  acts  done  and 
committed  by  the  defendants,  and  insisting  that  by 
each  of  said  acts  the  defendant  became  liable  to  pay, 
might  be  regarded  as  ^alogous  to  a  declaration  con- 
taining several  counts,  and  separate  demurrers  might 
be  interposed  to  erch  cause  of  action.' 

'  4  Sand.  666. 

•  3  How.  Pr.  R.  410,  6  id.—  4  id.  413. 

•  Id.  2  Sand.  702,  1  C.  R.,  N.  S.  325,  6  How.  Pr.  R. 

*  2  Code  R.  76. 

*  And  query  within  the  cases  cited,  ante,  pages  195  to  197,  would 
not  a  demurrer  to  the  whole  complaint  for  not  stating  each  cause 
of  action  separately  haye  been  well  taken  ? 
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An  objection  to  the  mere  form  of  expression 
wHcIl  the  plaintiff  uses,  and  to  the  phraseology,  is 
not  matter  of  substance,  and  is  not  subiect  to  demur- 
rer.  If  in  substence  <;orreci,  but  not  in  form,  the 
party  aggrieved  should  require  the  pleading  to  be 
made  more  definite  and  certain  by  amendment.' 

In  addition  to  the  cases  already  mentioned  in 
wHcli  a  demnrrer  may  be  proper  for  an  insufficient 
statement  of  facts,  and  what  was  said  as  to  the  suffi- 
ciency of  the  complaint,  ante,  chap,  iv.,  one  or  two 
further  remarks  onlywiU  be  made  in  conclusion  of 
this  subject. 

The  Code  has  apparently  assimilated  the  demurrer 
to  the  complaint  under  the  new  practice,  to  the  same 
mode  of  proceeding  under  the  former  practice  in 
equity.  Whenever  therefore,  generally,  a  demurrer 
to  the  svhetance  of  the  bill  would  have  been  proper 
xmder  that  practice,  a  demurrer  for  a  like  defect  may 
be  allowed  by  the  Code.  There  are,  however,-  some 
exceptions:  Thus  demurrers  were  allowed  for  the 
reason  that  the  value  of  the  matter  in  suit  or  amount 
in  controversy  was  frivolous ;  fixed  by  statute  in  this 
state  at  $100.'  Since  the  abolition  of  the  distinction 
between  legal  and  equitable  remedies,  this  provision 
is  probably  no  longer  in  existence.  So  too  on  a  bill 
brought  to  enforce  a  penalty  or  forfeiture,  or  to  obtain 
relief  for  which  the  plaintiff  had  a  clear  remedy  at 
law,  a  demurrer  would  lie.  This  of  course  is  no 
longer  applicable  to  the  new  practice. 

'  HoweU  V.  Fraaer,   1  0.  R.,  N.  S.   270,  Speeial  Term,  per 
Mitchell,  J. 
'  2  R.  S.  IS  ed.  §  61,  page  2Z^  4  Paige,  864. 
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In  most  cases^  however,  a  demnrrer  to  a  complaint 
for  defect  of  substance,  will  be  proper  where  a  de- 
murrer to  a  bill  for  the  same  cause  would  have  been 
sustained.  Thus  the  objection  may  be  so  taken  when 
the  complaint  shows  that  the  plaintiff  has  no  interest 
in  the  subject  matter,  and  no  title  to  institute  a  suit 
concerning  iV  As  if  the  complaint  does  not  make 
out  an  equitable  case  in  the  plaintiff  to  the  relief 
which  he  seeks;  or  if  a  suit  be  brought  by  one 
creditor  against  another  to  deprive  him  of  a  priority 
whicli  he  had  lawfuUy  obtained  without  any  frand.' 
So  in  case  the  complaint  shows  a  claim  which  is  un- 
lawful, or  against  the  policy  of  the  law ;  for  in  such 
and  like  cases  there  is  a  defect  of  title  to  maintain  the 
suit 

"Want  of  interest  in  the  subject  matter  of  the  suit 
is  not  only  a  good  cause  of  demurrer,  in  the  case  of 
a  sole  plaintiff,  but  if  the  suit  is  joint,  want  of  interest 
in  either  of  the  plaintifl&  is  equally  defective.'  As  if 
one  of  the  parties  be  a  mere  agent  of  the  other  and 
have  no  further  interest*  So  also  if  two  parties  sue 
and  the  title  is  alleged  to  be  in  the  one  or  the  other 
of  them  in  the  alternative,  for  this  shows  that  there 
must  necessarily  be  a  misjoinder  of  one  or  the  other 
of  the  paities.' 

Want  of  interest  in  the  defendant  in  the  subject 
matter,  is  also  a  matter  of  substance,  and  demurrable 
if  it  appear  upon  the  face  of  the  complaint  Thus  a 
married  woman  made  a  party  defendant  in  an  action 


'  Cooper  Eq.  PL  106,  169,  Mitf.  Eq.  PI.  154,  231. 

Md.  *  Story  Eq.  PI.  §  509  and  §§  231  to  237. 

^  1  Barb.  Ch.  B.  157.  *  Seo  ante,  page  93. 
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on  contract,  as  on  a  bond  or  promissory  note  executed 
jointly  by  herself  and  husband,  may  demur.  The 
complaint  should  not  only  show  that  the  defendant 
has  an  interest,  but  also  that  he  is  liable  to  pay  the 
plaintiff's  demand.  And  in  general  if  the  case  stated 
is  such,  that,  admitting  the  whole  complaint  to  be 
true,  the  court  ought  not  to  give  the  plaintiff  the 
relief  or  assistance  which  he  requires,  in  whole  or  in 
part,  against  all  or  against  any  of  the  defendants,  it 
is  not  only  a  sufficient,  but  an  appropriate  ground  of 
demurrer ;  and  the  objection  thus  appearing  on  the 
face  of  the  complaint  should  be  taken  by  demurrer, 
and  ought  not  to  be  taken  by  plea.*  This  rule  de- 
rived  from  the  former  mode  of  pleading  in  equity 
cases  is  conceived  to  be  equally  applicable  to  plead- 
ings under  the  Code.' 

The  manner  of  pleading  the  demurrer,  and  of  stat- 
ing the  ground  of  the  alleged  objection,  will  be  con- 
sidered under  its  proper  head  in  this  chapter.* 

'  Story  Eq.  PL,  §  520.       *  Hozie  r.  Cnshman,  1  L.  0.  149. 
'  Post,  Beoiion  ir.  of  thb  chapter. 
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sEonoN  m. 

WHAT  MATTEES  IN  THE  AKSWEB  OB  BEPLY  MAY  BE  DB- 

HUBBED    TO. 

TJndeb  the  former  eqtdty  practice  a  demurrer  was 
applicable  to  a  bill  only,  and  could  not  be  put  in 
to  a  plea  or  answer.  If  the  answer  was  bad  in 
snbstance,  and  no  proof  was  required  by  the  plain- 
tiff, the  cause  could  be  heard  upon  bill  and  answer. 
This  practice  was  retained  by  the  original  Code.  No 
demun'er  was  allowed  to  an  answer  or  reply.  And 
if  an  insufficient  answer  was  put  in,  it  seems,  the  de- 
fendant might  move  to  strike  it  out  or  for  leave  to 
proceed  as  for  want  of  an  answer.*  Or,  as  in  Boyce 
V.  Brown,*  if  the  case  was  brought  on  at  the  circuit, 
judgment  would  be  rendered  for  plaintiff  (in  analogy 
to  cases  in  equity),  on  complaint  and  answer. 

This  practice  was  found  to  be  inconvenient ;  ac^ 
cordingly  in  the  amendments  made  to  the  Code  in 
1849,  the  defect  was  remedied  by  allowing  a  demur- 
rer to  both  answer  and  reply.  Section  153  provides 
that  the  plaintiff  may  demur  to  the  answer ;  "  for  in- 
sufficiency, stating  in  his  demurrer  the  grounds  there- 
of;  and  the  plaintiff  may  demur  to  one  or  more  of  sev- 


M  C.  R.  72.  *  3  How.  Pr.  R.  391, 7  Barb.  S.  C.  E.  80. 
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eral  defences  (and  set-off,)  set  up  in  the  answer,  and 
reply  to  the  residue.' " 

The  words  "and  set-off''  were  added  by  the  amend- 
ment of  1851 ;  and  the  words  "defences  and  set-off" 
struck  out  and  "counterclaim"  inserted  by  the 
amendment  of  1852. 

Section  155  allowing  a  demurrer  to  the  reply,  re- 
mains the  same  as  passed  in  1849. 

"  If  a  reply  of  the  plaintiff  to  any  defence  set  up  by  the 
answer  of  the  defendant  be  insufficient,  the  defendant  may 
demur  thereto,  and  shall  state  the  grounds  thereof." 

It  will  be  observed  that  a  demurrer  to  both  an- 
swer and  reply  is  allowed  only  for  one  cause,  insuffi- 
dmcy.  It  may  be  a  question  and  frequently  is,  and 
one  which  we  have  had  occasion  several  times  to  al- 
lude to  in  the  course  of  this  work,  what  is  the  mean- 
ing and  extent  of  the  term  insufficient  as  used  in 
these  sections  of  the  Code.  Is  an  answer  or  reply  to 
be  deemed  inmffixnent  only  when  defective  in  sub- 
stance, or  is  it  insufficient  in  this  sense  when  it  fails 
to  comply  with  the  rules  of  pleading  prescribed  by 
the  Code  V  This  subject  was  considered,  ante,  chap, 
vi.  section  1,  when  treating  of  the  reply,  and  the 
reader  is  referred  to  what  was  there  said.  The  con- 
clusion arrived  at  in  Fry  ^.  Bennet*  there  cited,  seems 
in  all  respects  satisfactory,  and  most  in  accordance 
with  the  spirit  and  meaning  of  the  Code,  namely. 


'  Am,  Code,  §  153. 

■  See  6  How.  Pr.  R.  21. 

•  1  C.  R.,  N.  S.  262. 
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that  an  answer  (or  reply)  is  to  be  deemed  iriaufficient 
in  the  sense  of  the  Code,  not  only  when  it  sets  up  a 
defence  which  is  groundless  in  law,  but  when  in  the 
mode  of  stating  a  defence  otherwise  valid,  it  vio- 
lates those  primary  and  essential  roles  of  pleading 
which  the  Code  has  studiously  retained.  In  that  case 
this  principle  was  applied  where  the  defendant  at- 
tempted by  a  general  averment  in  an  answer  to  jus- 
tify the  publication  of  a  Kbel.  The  court  held  that 
a  mere  repetition  of  the  charge  made  in  the  libel,  or 
a  shnple  averment  that  it  was  ti-ue  without  setting 
forth,  with  requisite  certainty,  time,  place,  persons, 
and  the  particular  acts  which  the  defendant  intends 
to  give  in  evidence  in  support  of  his  defence  of  justi- 
fication is  bad  pleading,  and  an  insufficiency  for  which 
a  demurrer  would  lie  under  the  Code. 

The  word  "  insufficient,"  in  its  largest  sense,  may, 
indeed,  be  thus  constmed,  without  any  violence  to 
laoguage ;  and,  although  the  Code  specifies  six  gene- 
ral grounds  of  demurrer  to  a  complaint,  and  but  one 
to  a  reply  or  answer,  I  do  not  see  why  this  one  may 
not  be  held  to  include  all.  If,  for  example,  the  an- 
swer sets  up  a  counterclaim,  which,  as  we  have  seen, 
is  in  the  nature  of  a  cross-action  between  the  parties, 
and  should  be  stated  substantially  the  same  as  an 
original  complaint ;'  whatever  defect  wonld  have 
been  fatal  on  demurrer  to  such  a  defence,  if  stated  as 
a  new  action,  may  be  now  interposed  to  it  for  "  insuf- 
ficiency'^ under  the  Code.  Thus,  if  it  show  on  its 
face  another  action  pending  for  the  same  cause,  or 
several  causes  of  action,  (counterclaims)  improperly 

^  See  ante,  chap,  r*  seo.  4. 
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united,  it  is  manifestly  insufficient  as  a  defence  under 
the  Code,  or,  if  any  material  allegation  or  averment, 
which  it  is  necessary  to  prove  on  the  trial  in  order  to 
sustain  it,  be  omitted,  it  is  also  insufficient.  These 
remarks  are  equally  applicable  to  the  reply. 

So,  too,  the  Code  requires  that  if  there  are  several 
defences,  they  shall  each  be  separately  stated,  and 
refer  to  the  causes  of  action  which  they  are  intended 
to  answer,  in  any  manner  in  which  they  may  be  in- 
telligibly distinguished.  This,  too,  is  an  essential  rule 
of  pleading  retained  by  the  Code ;  and,  though  in 
Fry  V.  Bennett  it  was  not  decided,  though  certainly 
intimated  on  the  strength  of  Boyce  v.  Brown,'  that 
such  a  defect  alone  would  be  a  valid  gro^d  of  de- 
murrer, yet,  the  general  principle  involved  in  that 
decision  seems  very  clearly  to  establish  this  result. 
The  same  may  be  also  said  of  the  reply.  Applying 
this  principle  to  it,  the  defendant  may  treat  it  as  inr 
sufficients  and  demur  whenever  it  is  found  to  violate 
any  provision  of  the  Code,  respecting  what  it  shall 
contain,  and  also  in  the  manner  of  statement.  It 
may  be  demurred  to,  not  only  for  setting  up  facts 
which  do  not  constitute  a  defence  to  the  new  matter 
of  the  answer,  but  also  when  such  facts  are  incon- 
sistent with  the  complaint,  or  unnecessarily  repeated 
in  the  reply. 

Many  of  the  rules  of  pleading  relative  to  a  demur- 
rer to  a  complaint,  as  laid  down  in  the  last  section, 
are  equally  applicable  to  an  answer  or  reply.  Thus, 
we  have  seen  that  a  demurrer  must  go  to  an  entire 


'  7  Barb.  S.  C.  B.  80. 
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complaint,  aad  will  not  lie  to  a  part  thereof  The 
same  has  been  expressly  held  of  the  answer,  as  where 
a  defendant  selected  several  sentences  forming  a  part 
of  the  statement  of  one  entire  defence,  and  demurred 
to  them,  replying  to  the  residue.  The  question  was, 
whether  the  defendant  could  demur  except  to  an  en- 
tire defence.  Gridlet,  J.  orerruled  the  demurrer, 
adding  that  he  would  have  struck  it  out  had  a  mo- 
tion been  made  to  that  eflfect.*  In  a  recent  case,' 
however,  it  has  been  doubted  whether  the  demurrer 
is  such  a  pleading  as  can  be  corrected  on  motion  to 
strike  out,  unless  in  the  case  of  a  frivolous  demurrer, 
provided  for  by  section  247. 

And,  in  an  answer  or  reply,  as  well  as  in  a  com- 
plaint, a  demurrer  will  not  lie  to  immaterial  matter, 
or  for  irrelevancy,  or  uncertainty,  or  other  superfluous 
matter.  If  the  whole  matter  of  the  answer  is  un- 
availing, and  is  no  defence  to  the  plaintiff's  claim,  it 
may  be  demurred  to  ;*  but  if  unimportant  matter, 
having  no  bearing  upon  the  controversy,  is  mixed  up 
with  it,  or  the  allegations  otherwise  constituting  a 
defence,  are  indefinite  or  uncertain,  the  remedy  is  by 
motion.* 

Nor  will  a  demurrer  lie  for  a  mere  informal  man- 
ner of  statement,  when  no  essential  requisite  of  plead- 
ing prescribed  by  the  Code  has  been  violated  ;  as  if 
the  plaintiff  should  use  the  abbreviation  vs.  for  the 
Latin  word  versus^  in  the  title  of  the  complaint. 


■  Cobb  r.  Frazee,  4  How.  Pr.  R.  413. 

*  Smith  V.  Brown  and  others,  6  How.  Pr.  R.  383. 

*  6  How.  Pr.  R.  476. 

*  3  Sand.  743.    1  C.  R.,  N.  S.  3i6. 
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Demwrrer  to  denial. — ^It  was  said  in  Smith  and 
others  v.  Greenin  and  another/  that  a  plaintiff  can 
demur  for  insufficiency  only  to  new  matter  which  is 
set  up  by  way  of  defence.    It  is  presumed  nothing 
more  is  meant  "by  this  than  that  it  is  no  ground  of 
demurrer  if  a  defendant  omits  to  deny  any  allegation 
of  the  complaint,  or  if  his  pleading  does  not  really 
amount  to  a  denial.    It  would  be  inconsistent  with 
the  decision  made  at  General  Term  of  the  same  court, 
which  has  been  several  times  cited  in  this  chapter,*  to 
say  that  a  denial  in  an  answer  or  reply,  which  violated 
a  primary  and  essential  rule  of  pleading  recognized 
by  the  Code,  was  not  liable  to  demurrer.    This  has 
been  expressly  decided  in   the  Supreme   Court  at 
Special  Term,  and  a  demurrer  held  to  apply  to  a  de- 
nial as  well  as  to  new  matter ;  the  word  "  same"  in 
section  153  was  said  to  refer  to  the  word  "answer,'' 
and  not  to  "  new  matter.""    Such  seems  the  correct 
view  of  the  case,  and  it  is  believed  is  generally  adopt- 
ed in  practice.*    Thus,  the  answer  is  required  to  con- 


*  2  Sand.  702. 

■  Fiy  V.  Bennett,  1  C.  K.,  N.  S.  238. 
'  '  Hopkins  v.  Everett,  per  Barculo,  J.    6  How.  Pr.  R.  159. 

^  Note. — The  ease  of  Thomas  and  Plumb  v.  Harrop  and  others, 
7  How.  Pr.  R.  67,  reported  since  this  was  written,  maintains  the 
contrary  doctrine.  That  case  holds  that  a  plaintiff  cannot  demur  to 
an  answer  which  does  not  purport  to  do  more  than  deny  some  of  the 
allegations  in  the  complaint.  It  is  directly  in  conflict  with  the 
above  decisions,  which  I  conceive  sustain  fuUy  the  doctrine  laid 
down  in  the  text,  a  doctrine  which  appears  to  me  most  sound  in 
principle  and  convenient  in  practice.  I  prefer  therefore  to  let  the 
text  stand  precisely  as  written  before  seeing  the  opinion  referred  to« 

It  may  be  further  remarked  in  this  place  that  there  is  scarce- 

27 
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tain  a  general  or  specific  denial  of  eaok  material 
allegation  which  the  defendant  intends  to  controvert. 
In  the  case  last  cited  the  defendant,  instead  of  deny- 
ing each  allegation,  denied  aU  connected  together; 
that  is,  he  denied  that  he  did  ^'  assault  the  plaintifl^ 
and  seize  him  by  the  collar,  and  shake  him  violently.'' 
This  was  a  mere  evasion,  and  it  was  very  properly 
said  in  that  case  that  the  oath  adopted  by  the  Code 
is  for  the  purpose  of  requiring  the  defendant  to  admit 
so  much  of  the  charge  as  he  cannot  conscientiously 
deny,  and  thus  narrow  the  issues  to  those  points 
which  are  really  in  controversy.  If,  therefore,  the 
defendant  had  wished  to  put  the  whole  complaint  in 
issue  he  should  have  denied  each  charge  disjunctively. 
So,  too,  for  the  same  reason,  on  a  general  denial  now 
allowed  by  the  Code,  it  would  seem  that,  if  the  de- 
fendant merely  denies  generally  that  the  whole  com- 


ly  a  Beotion  of  the  code  more  difficult  of  construction  than  this 
(section  153)  which  allows  a  demurrer  to  an  answer.  It  has  been 
suggested  that  from  the  language  of  the  section  as  amended  in  1852 
a  demurrer  can  be  interposed  only  to  an  answer  setting  up  a 
counterclaim.  But  I  am  unwilling  to  adopt  this  construction. 
The  word  counterclaim  was  inserted  in  the  section  in  place  of  the 
words  "  defence  or  set  off y^^  and  if  such  construction  be  correct,  then, 
of  course,  a  demurrer  could  not  have  been  taken  to  a  mere  denial. 
But  it  was  expressly  held  in  Hopkins  v.  Everett,  above  cited,  before 
the  amendment,  that  the  section  was  not  to  receive  this  narrow 
construction  ;  the  word  ^'  same"  it  was  said  referred  to  the  word 
^'  answer"  and  not  to  "  new  matter"  and  therefore  a  demurrer'  was 
authorized  to  the  answer  generally,  whether  it  consisted  of  a  denial 
or  of  new  matter.  This  seems  to  me  to  be  not  only  a  judicious  but 
a  necessary  construction  of  the  statute,  and  one  which  the  profes- 
sion are  at  liberty  to  regard  as  controlling.  Nor  is  such  rule  of 
construction  at  all  affected  by  the  amendment  of  1852. 
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plaint  is  true,  and  does  not  deny  generally  eadh  alle- 
gation in  the  complaint,  tlie  defect  will  be  tlie  snbject 
of  demurrer. 

The  rule  is  the  same  in  respect  to  a  demurrer  to 
the  reply.  The  Code  has  prescribed,  in  exactly  the 
same  words  used  in  respect  to  the  answer,  the  man- 
ner of  denial,  by  way  of  reply  to  new  matter  in  the 
answer.*  If  the  denial  do  not  refer  distributively  to 
the  allegations  in  the  answer,  by  the  use  of  some 
word,  such  as  "  each"  or  "  every,'^  it  will  be  liable  to 
demurrer. 

Derrmrrer  to  new  matter. — ^We  have  seen,  ante, 
chapter  v.  section  3,  in  what  cases  the  defendant  ma/^j 
and  in  what  cases  he  miLetj  set  up  a  defence  by  way 
of  new  matter  in  his  answer ;  and  so  also,  ante, 
chapter  vi.  section  1,  in  respect  to  the  reply.  The 
mode  and  manner  of  stating  such  facts  have  also  been 
particularly  noticed  in  those  sections.  The  new 
matter  set  up  in  the  answer,  and  also  in  the  reply,  is 
required  to  be,  in  the  language  of  the  Code,  "  new 
matter  conatikUing  a  defence  ;"  in  the  first  case,  to 
the  plaintiff's  complaint ;  and  in  the  second,  to  the 
new  matter  set  up  by  defendant. 

This  means,  that  the  new  matter  set  up  must  be 
an  entire  defence ;  or  in  other  words,  a  bar  to  the 
action,  or  to  such  part  of  it  as  it  professes  to  answer. 
Matters  in  mere  mitigation  of  damages,  as  in  an  action 
^or  libel,  it  has  been  held,  is  not  a  defe/me^  nor  is 

ch  matter  when  pleaded  the  subject  of  a  demurrer 
^^ ;  reply.*    But  this  does  not  extend  to  a  partial  de- 


'  Am.  Code,  ^  153. 

'  Newman  v.  Otto,  4  Sand.  668. 
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fence  set  up  by  way  of  counterclaim,  sucli  as  recoup- 
ment of  damages,  or  set-ofl^  which  is  required  to  be 
specially  pleaded,  even  though  such  counterclaim  do 
not  profess  to  be  an  entire  defence/ 

Though  in  an  action  for  libel  the  defendant  may 
justify  and  allege  mitigating  circumstances,  yet,  as  we 
have  had  occasion  to  notice  before,  unless  the  matter 
in  mitigation  of  damages  is  accompanied  by  a  justifi- 
cation, it  cannot  be  alleged,  and  is  demurrable.'  It 
was  said  in  that  case,  and  has  since  been  repeatedly 
held,*  that  the  rule  now  is  the  same  as  before  the 
Code,  namely,  that  partial  defences  which  did  not 
aflfect  the  right  of  recovery,  but  the  amount  merely, 
are  not  issuable  matters,  and  cannot  be  pleaded,  but 
may  be  given  in  evidence  on  a  denial ;  such  as  the 
bad  character  of  the  plaintiff,*  and  any  other  matter 
which  does  not  constitute  an  entire  defence  to  the 
action.  In  an  action  for  libel,  malice  in  the  defend- 
ant is  the  gist  of  the  action,  and  he  may  now  set  up 
the  want  of  malice  as  a  defence  by  specific  answer. 

The  answer  must  be  not  only  a  defence,  and  an 
entire  defence,  but  if  it  assumes  to  be  a  defence  to 
the  whole  cause  of  action,  and  is  only  a  defence  to 
part,  it  is  insufficient,  and  such  defect  will  be  a  cause 
of  demurrer. 

The  subject  of  inconsistent  answers  and  defences 
has  already  been  considered,*    When,  and  in  what 

*  Willis  V.  Taggard,   6  How.  Pr.  R.  433. 

*  Grabam  v.  Stone,  6  How.  Pr.  B.  15  ;  and  see  alio,  ante,  page 
265. 

*  4  Sand.  664.  *  Contra,  6  How.  Pr.  R.  160. 

*  Ante,  pages  284  to  288. 
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cases  they  are  defective  and  liable  to  demurrer,  will 
be  seen  by  reference  to  that  branch  of  the  subject. 
And  generally  as  to  the  sufficiency  of  new  matter  in 
the  answer,  and  the  mode  and  manner  of  the  state- 
ment thereof,  the  reader  is  referred  to  chapter  v. 
section  3. 

It  is  scarcely  necessary  in  this  place  again  to  re- 
mark the  entire  and  complete  analogy  between  a  de- 
fence by  way  of  reply  to  new  matter  in  the  answer, 
and  a  defence  to  the  plaintiff's  complaint.  As  to  in- 
sufficiency in  the  reply,  therefore,  the  same  reference 
may  be  made,  and  also  to  chapter  vi  section  1,  which 
treats  specifically  of  that  subject 

Demurrer  to  Counterdaim. — ^The  counterclaim  set 
up  by  the  defendant  in  his  answer  to  the  plaintiff's' 
complaint,  it  has  been  seen,  is  similar  in  its  nature  to 
a  new  action,  and  the  rules  governing  the  manner  of 
such  statement  are  the  same.*  And  generally  a  de- 
murrer will  lie  to  such  counterclaim  for  insuffideruyy 
in  those  cases  where  a  demurrer  would  lie  to  the  same 
matter  if  set  up  in  an  original  complamf 

The  Code,  as  we  have  seen,  requires  the  counter- 
claim to  be  one  existing  in  favor  of  a  defendant  and 
against  a  plaintiff  between  whom  a  several  judgment 
might  be  had  in  the  action.'  No  other  is  authorized 
to  be  set  up,  and  if  a  violation  of  the  rule  appears 
on  the  face  of  the  pleading  it  will  be  good  ground 
for  demurrer.  Thus  where  A,  in  a  joint  action 
brought  by  B  &  C,  pleads  a  counterclaim  existing 


^  Ante,  chap.  y.  §  iv. 

*  See  ante,  seo.  2  of  thia  chapter. 

'  Am.  Code,  §  153. 
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against  B  alone,  it  may  be  demurred  to  miless  it  also 
appear  that  a  separate  judgment  may  be  proper  in 
respect  to  the  subject  matter  between  A  &B. 

So  if  a  connterclaim  is  not  connected  with  the  sub- 
ject of  the  action  within  the  rule  as  we  suppose  it  to 
be  established,*  or  does  not  arise  out  of  the  contract 
or  transaction  which  is  the  foundation  of  the  plain- 
tiff's action,  snch  defect  if  apparent  and  capable  of 
being  p<»nted  out  in  the  pleading  is  a  valid  ground 
of  demurrer.  Thus  in  an  action  on  a  note  given  on 
the  sale  of  real  estate,  if  the  defendant  should  set  up 
by  way  of  recoupment,  as  a  counterclaim,  that  the 
plaintiff  subsequent  to  the  sale  committed  a  trespass 
on  the  lands,  it  would  be  manifest  bad  pleading  and 
liable  to  demurrer.  But  matter  which  could  hereto- 
fore have  been  properly  introduced  in  evidence  to 
mitigate  or  defeat  damages  by  way  of  recoupment, 
tiiough  formerly  it  could  only  be  set  up  by  way  of 
a  notice,  and  could  not  be  pleaded,  may  and  must 
now  be  stated  in  the  form  of  an  answer,  and  is 
not  demurrable  as  a  partial  defence.*  So  too 
in  respect  to  a  set  off,  the  Code  requires  it 
to  be  alleged  as  a  counterclaim  in  the  answer,, 
and  it  may  be  so  alleged  either  as  a  full  or  par- 
tial defence,  and  though,  as  has  been  seen,  a  set  off 
is  considerably  more  extensive  under  the  Code  than 
formerly  under  the  Statute,*  it  now  embracing  mat- 
ters of  unliquidated  as  well  as  liquidated  damages  in 
all  cases  in  actions  on  contracts,  and  being  allowed 
in  all  cases  of  actions  on  contracts,  yet  it  must  be 

'  Ante,  pages  305,  306. 

•  Willia  r.  Taggard,  6  How.  Pr.  R.  438. 

'Ante,  page  801,802. 
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confined  strictly  within  these  rules  of  the  Code.  If 
A.  undertake  to  set-off  damages  arising  on  contract 
in  a  suit  brought  by  B.  for  damages  for  a  tort  or 
wrong,  the  remedy  is  by  demurrer.  And  so  if  the 
action  is  on  contract,  and  the  set-oflf  appear  on  its 
face  to  have  accrued  to  the  defendant  after  the  com- 
mencement of  the  action,  the   plaintiff  may  demur. 


SECTION  IV, 

HOW  THS  GBOIINDS  OF  BEMIIBfiES  ABE  TO  BS 

STATED. 

The  consideration  of  the  subject  of  this  section  in- 
volves a  difficulty  arising  from  conflicting  decisions 
that  have  been  made  in  respect  to  the  question 
whether,  under  the  Code,  a  general  demurrer  is 
allowable,  or  whether  the  party  demurring  is  not 
bound  to  point  out  specifically  the  defects  and  omis- 
sions which  lie  claims  render  the  pleading  bad  for 
the  cause  specified. 

Section  145,  as  amended  in  1849,  (the  words  in 
italics  being  the  amendment),  and  as  it  now  stands, 
is  as  follows : 

*^  The  demurrer  shall  distinctly  specify  the  grounds  of 
objection  to  the  complaint.    Unless  it  do  so,  it  may  be  dis- 
'  Smith  V.  Brown  and  others,  6  How.  Pr.  R.  d85. 
'  Am.  Code,  §  247. 
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regarded.    It  may  he  taken  to  the  whole  conyplaint^  or  to  any 
of  the  aUeged  causes  qf  hction  stated  therein!^ 

Section  153,  allowing  a  demnrrer  to  the  answer,  as 
amended  in  1849, 1851,  and  1852,  is  as  follows: 

*^  Or  he  may  demur  to  the  same  for  insufficiencj,  stating 
in  his  demurrer  the  grounds  thereof;  and  the  plaintiff  may 
demur  to  one  or  more  of  several  counterclaims  set  up  in  the 
answer,  and  reply  to  the  residue." 

Section  155,  allowing  a  demurrer  to  the  reply,  as 
originally  passed  in  1849,  and  as  it  now  stands,  is  as 
follows : 

"  If  a  reply  of  the  plaintiff  to  any  defenCvC  set  up  by  the 
answer  of  the  defendant  be  insufficient,  the  defendant  may 
demur  thereto,  and  shall  state  the  grounds  thereof." 

It  will  be  observed  that  in  each  oi  the  above  cases 
the  party  demurring  is  expressly  required  to  "  state 
the  grounds"  of  his  objection.  In  the  case  [of  a 
demuirer  to  the  complaint,  he  must  "distinctly  specify'' 
such  grounds  of  objection,  and  if  he  do  not,  the  de- 
murrer may  be  disregarded ;  that  is,  treated  as  a 
nullity,  (the  plaintiff  having  returned  it,  or  notified 
the  defendant  that  it  would  b§  disregarded,')  and  the 
plaintiff  may  thereupon  enter  judgment,  as  in  case  of 
a  default.    - 

The  Code  is  silent  as  to  how  a  demurrer  to  an  an- 
swer or  reply  is  to  be  treated,  when  such  demurrer 
does  not  state  the  ground  of  the  insufficiency.  I  un- 
derstand, however,  the  practice  to  be  that  it  may  be 
treated  in  the  same  way  as  a  demurrer  to  a  complaint 

^  See  practice  on  disregarding  a  pleading,  ante. 
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whicli  is  defective  in  ttis  particular.  A  demurrer,  it 
has  been  said  in  a  late  case,  is  a  pleading  which  is  not 
properly  within  the  160th  section  of  the  Code,  so  as 
to  be  the  subject  of  a  motion  to  strike  out  or  make 
more  definite ;'  unless,  indeed,  in  case  where,  by  the 
Code,  the  demurrer  is  clearly  frivolous."  K  this 
summary  manner,  therefore,  of  treating  the  demurrer 
as  a  nullity  were  not  allowed,  the  party  aggrieved 
would  have  no  remedy  except  to  bring  it  on  for  ar- 
gument in  the  usual  way. 

Justice  Willard  said  in  the  case  of  Durkee  v. 
Saratoga  &  Washington  Rail  Boad  Company'  that 
"there  is  nothing  in  the  Code  which  requires  the 
party  demurring  to  specify  the  ground  of  his  demur- 
rer more  distinctly  than  to  indicate  to  which  of  the 
six  classes  it  belongs.''  And  he  accordingly  held 
that  a  demurrer  to  a  complaint  which  specified  the 
grounds  of  demurrer  in  this  way ;  "  1.  That  seve- 
ral causes  of  action  have  been  improperly  united." 
"  2.  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,"  contained  a  sufficient 
specification  of  the  ground  of  objection  within  the 
meaning  of  the  Code.  This  followed  the  decision  in 
Swift  and  another  v.  Dewitt,*  although  Justice  Grid- 
liEY  in  holding,  in  that  case,  that  a  ground  of  demurrer 
was  well  assigned  which  stated :  that  the^  complaint 
does  not  state  a  sufficient  cause  of  action^  admitted  that 
there  was  a  class  of  cases  in  which  this  general  form 


'  Smith  V.  Brdwn  and  others,  6  How.  Pr.  R.  385. 

•  Am.  Code,  §  247» 

•  4  How.  Pr.  R.  226. 

•  3  fd.  281. 
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of  demnrrer  might  not  be  sufficient ;  as  for  example 
to  say  generally  that  the  complaint  showed  there  was 
a  defect  of  parties^  without  specifying  who  should  be 
joined  or  who  were  misjoined.  He  thought,  how- 
ever, it  would  be  sufficient  to  say  generally  that  the 
complatTU  showe  on'  ite  fa/^e  another  action  pending 
between  the  parties ;  and  so  it  was  sufficient  also  to 
say  that  it  shows  no  cause  of  action. 

JusTiOE  Mabok,  in  Hyde  v.  Conrad/  at  special  term, 
following  these  decision,  regarded  the  question  as 
settled  on  a/uthority^  notwithstanding  a  contrary  de- 
cision in  Glenny  v.  Hitchings,  and  applied  the  rule 
to  the  case  of  a  demurrer  to  the  answer,  where  the 
grounds  of  demurrer  set  up  was  that  the  facts  stated 
are  not  sufficient  to  sustain  the  defervcey  or  to  constitute 
a  valid  defence  to  the  complaint  And  Justice  Wil- 
LABD  in  a  subsequent  case*  decided  the  same  thing, 
where  a  demurrer  to  an  answer  assigned  as  ground 
of  demurrer  that  the  answer  "  does  not  state  facts 
sufficient  to  constitute  a  defence." 

The  correctness  of  these  decisions  has  been  ques- 
tioned, and  the  contrary  held  in  several  cases.  Thus 
in  Glenny  v.  Hitchings"  Justice  Sill  held  a  general 
allegation  in  a  demurrer,  that  facts  sufficient  to  con* 
stitute  a  cause  of  action  are  not  stated  in  iJie  comr 
plaint^  to  be  an  insufficient  specification  of  the 
grounds  of  demurrer  within  the  meaning  of  the 
Code.  Justice  Hand,  at  the  Albany  special  term, 
October,  1849,^  made  a  similar  decision,  holding  a  de- 

*  5  How.  Pr.  R.  112. 

'  Anibal  v.  Hunter,  speoial  term,  Jan^y,  1851, 6  How.Pr.  B.  255. 
'  At  Chambers,  4  How.  Pr.  R.  98. 

*  White  V.  Low,  7  Barb.  S.  C.  R.  204. 
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murrer  badly  assigned  wLicli  alleged  that  it  does  not 
appear  ffiat  the  plaintiff  had  any  title  to  the  nots  when 
the  suit  was  commenced.^  And  in  a  very  late  case  at 
the  Dutchess  special  tenn*  Justice  Baeculo  in  a  care- 
fully considered  opinion  held,  in  accordance  with  the 
latter  class  of  cases  above  mentioned,  that  the  Code 
had  abolished  general  demurrers  and  that  the  parti- 
cular objection  must  be  specifically  pointed  out. 
This  case  involved  the  consideration  of  a  demurrer 
to  a  cause  of  action  which  simply  alleged  that  the 
complaint  did  not  set  forth  sufficient  facts.  The 
opinion,  to  which  the  reader  is  referred,  certainly 
presents  some  forcible,  if  not  conclusive,  reasons  in 
favor  of  the  propriety  of  this  construction.* 

A  question  which  has  thus  arrayed  such  respect- 
able authority  on  both  sides,  may  be  said  emphatical- 
ly to  be  still  a  questio  vexaia^^  and  wiU  probably  re- 
main so  until  put  to  rest  by  some  controlling  decision 
of  the  Court  of  Appeals,  or  by  legislative  enact- 
ment. All  that  it  can  be  necessary  or  useful  to  say 
here  in  respect  to  it  is  simply  this:  It  will  in  all 
cases  be  correct  practice,  and  is  proper  and  prudent 
(not  to  say  absolutely  necessary)  to  specify  particu- 
larly the  ground  of  the  objection  when  the  same  can 
be  done ;  accompanying  it,  if  the  pleader  choose,  with 
a  general  allegation  ffiat  the  facts  aUeffed  do  not  conr 
etitute  a  cause  of  action^  &c.  do.    Thus  if  a  demur- 


*  And  see  note  to  case  of  Schwab  v.  Farniss,  in  N.  Y.  Superior 
Court.     1  C.  R.,  N.  8.  342. 

*  6  How.  Pr.  R.  Pordy  v.  Carpenter  It  West. 

'  And  see  also  on  the  same  point  the  oases  of  Grant  v.  Lasher, 
2  G.  R.  2.   Hunter  v.  Frisbee,  Id.  59. 
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rer  for  want  of  jurisdiction  be  interposed,  it  may 
perhaps,  in  some  cases,  be  sufficient  generaUy  to  say, 
that  the  complaint  sh;ws  a  want  of  jurisdiction  S 
the  person  of  the  defendant,  or  of  the  subject  mat- 
ter, but  surely  it  can  be  no  particular  hardship  to 
point  out  briefly  and  clearly  in  what  consists  the 
want  of  jurisdiction.  And  so  too  in  other  cases,  as 
that  the  plaintiff  has  not  legal  capacity  to  sue,  or 
that  the  proper  parties,  plaintiff  or  defendant,  have 
not  been  united.  It  was  certainly  the  rule  in  equity 
that  a  demurrer  put  in  for  want  of  the  necessary 
parties  must  show  who  were  the  proper  parties  from 
the  facts  stated  in  the  bill,  not  indeed  in  all  cases  by 
name,  for  that  might  be  impossible,  but  in  such  man- 
ner as  to  point  out  to  the  plaintiff  the  objection  to 
his  bill,  and  to  enable  him  to  amend  by  making  pro- 
per parties.*  The  same  reason  would  apply,  and 
with  great  force,  to  the  case  of  a  general  allegation 
that  the  complaint  or  defence  does  not  state  facts,  &c. 
If  the  particular  omission  was  pointed  out,  or  the 
particular  cause  of  defect,  the  party  pleading  it  might 
be  enabled  to  amend.  The  case  of  Russel  v.  Clapp," 
and  kindred  cases,  decided  in  respect  to  the  answer, 
seem  to  me  not  entirely  inapplicable  to  the  theory 
of  the  Code  relative  to  the  demurrer.  "  Each  par- 
ty," says  the  Court  in  the  case  last  cited,  "  should 
present  in  his  pleading  the  facts  which  he  intends  to 
establish  by  proof,  if  controverted,  and  upon  which 
Tie  expecte  the  law  to  he  pronounced.  These  facts 
should  be  so  presented  that  upon  the  trial  the  Court 

*  Story  Eq.  PI.  §  543,  and  oases  there  cited. 

•  7  Barb.  S.  C.  R.  482. 
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can  see  from  the  pleadings  what  facts  are  disputed 
and  what  are  not ;  and  be  able  to  proceed  to  the  de- 
termination, first  of  the  disputed  facts,  and  then  of 
the  right  of  the  parties  as  established.^ 

Doubtless  there  are  cases  in  which,  from  their  na- 
ture, a  general  allegation  in  the  language  of  the  Code 
would  not  only  be  sufficient,  but  proper.  Thus,  if  a 
demurrer  is  taken  for  the  cause  that  "  there  is  another 
action  pending  between  the  same  parties  for  the  same 
cause,''  and .  the  complaint  plainly  show  this  on  its 
face,  (which  rarely  happens)  there  can  be  little  doubt, 
as  was  said  in  Swift  v.  Dewitt,  supra,*  that  a  demurrer 
in  these  words  alone  wbuld  be  proper.  In  such  case 
it  might  be  difficult  to  make  a  more  distinct  or  par- 
ticular specification  of  the  grounds  of  demurrer.  But 
in  nearly  every  other  class  of  cases  such  particular 
specification  can,  and,  whenever  necessary  to  apprise 
the  other  party  of  the  exact  point  of  objection,  should 
be  made,  or  if  not  made,  the  court,  on*  the  trial  or 
hearing,  might,  in  a  proper  case,  refuse  to  permit  the 
point  to  be  raised.  Thus,  if  the  plaintiff  demur  on 
the  ground  "  that  several  causes  of  action  have  been 
improperly  united,"  the  question  might  arise  as  to 
what  "  improper''  union  the  party  objecting  meant ; 
whether  a  union  of  two  causes  of  action  separate 
and  distinct  in  themselves,  and  not  referable  to  one 
only  of  the  classes  specified,  or  a  union  by  blending 
and  mingling  together,  contrary  to  the  Code,  two  or 
more  causes  of  action  which  might  be  properly  united 
if  separately  stated,  or  omitting  to  number  them  as 


*  Ante  page  417. 
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required  by  the  rules.*  In  such  case  it  would  be 
manifestly  proper  to  state  distinctly  the  precise  point 
of  the  defect,  which  it  is  intended  to  raise  on  the  ar- 
gument, and  if  not  done,  I  think  the  court,  in  analo- 
gy to  the  practice  on  general  and  special  demurrer 
under  the  old  system,  should  refuse  to  permit  any 
other  question  to  be  raised  on  the  argument  than  the 
general  question  whether  the  causes  of  action  are 
compatible.  Indeed,  it  has  been  expressly  held  in 
case  of  a  demurrer  to  an  answer  under  the  Code," 
that  if  the  demurrer  does  not  specify  the  grounds 
thereof  the  objection  cannot  afterwards  be  taken  on 
the  argument.  The  same  principle  is  doubtless  well 
applied  to  a  demurrer  to  a  complaint  or  reply. 


SECTION  V. 

OBJECTION  TO  PLEADING  WHEN  TO  BE  TAKEN  BY  AN- 
SWEB,  WHEN  ON  MOTION  OB  BY  DEMUBBEB,  AND 
WHEN   DEEMED   WAIVED. 

An  objection  to  a  defective  pleading  may  be  taken 
in  various  ways.  Sometimes  it  can  be  done  only  by 
demurrer ;  sometimes  a  motion  to  strike  out  the  de- 
fective pleading  or  matter  is  the  proper  course ;  some- 


X  o 


Sup.  Court,  Bules  74. 
'  Kneiss  v.  Seligman,  8  Barb.  S.  0.  B.  439.  6  How.  Pr.  B.  435. 
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times  a  party  has  his  election  to  adopt  one  or  the 
other  mode ;  and  sometimes  the  objection  can  be 
raised  by  answer  alone. 

These  various  modes  of  objection  to  a  defective 
pleading  have  already  been  considered  to  some  extent 
in  the  couiBe  of  this  work,  their  distinction  pointed 
out,  and  perhaps  most  of  the  decisions  upon  the  sub- 
ject  referred  to.  It  may,  however,  be  useful  briefly 
to  present  in  this  place  a  summary  view  of  the  ques- 
tion, for  convenience  of  reference ; — ^and  first,  in  what 
cases  should  the  objection  to  a  pleading  be  taken : 

By  answer. — ^A  party  may  either  demur  to,  or  an- 
swer, the  previous  pleading  of  his  adversary.  He 
may  do  the  one  or  the  other,  but  cannot  do  both  to 
the  same  cause  of  action.  If  he  answers,  his  demur- 
rer is  waived,  though  it  is  presumed  he  might  be  per- 
mitted by  the  court,  on  terms,  and  on  good  cause 
^hown,  to  withdraw  an  answer,  and  demur.  When  a 
demurrer  has  been  overruled,  the  party  demurring  is 
not  entitled  to  put  in  an  answer  as  a  matter  of  right, 
but  the  court  in  its  discretion  may  allow  him  to  do  so 
on  such  terms  as  may  be  just,  if  it  ajppear  that  the 
demtirrer  was  mterposed  in  good  faiths 

Under  the  old  practice,  where  a  demurrer  was  not 
frivolous,  the  court  would  allow  it  to  be  withdrawn 
on  payment  of  costs,  after  they  had  ruled  against  it, 
on  application  made  at  the  same  term  before  judg- 
ment was  entered.*  Otherwise,  if  the  demurrer  was 
frivolous,  even  though  the  application  was  accompa- 

*  Am.  Code,  §  172.    . 

'  1  John.  G.  411.  2  id.  284.  3  id.  300.  3  John.  140.  2  Gaines, 
369. 
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nied  by  an  affidavit  of  merits.'    And  by  statute, 
where  the  demurrer  was  special  for  form,  and  over- 
ruled, judgment  was  absolute,  and  no  plea  or  other 
defence  could  be  allowed.*    This,  however,  did  not 
apply  where  the  objection  could  be  raised  by  general 
demurrer/    Under  the  Code  it  must  aj^ear,  in  all 
cases,  that  the  demurrer  was  interpoaed  in  goodfaith^ 
in  order  to  authorize  the  court  to  allow  an  answer  at 
all.    Thus,  the  judgment,  if  a  frivolous  demurrer  is 
of  such  a  nature  as  to  be  clearly  apparent  that  it  is 
put  in  as  a  sham  defence,  will  be  final,  and  no  affida- 
vit of  merits  can  help  it.*    In  every  other  case  it  is 
within  the  discretion  of  the  court,  on  overruling  a 
demurrer,  to  allow  an  answer  or  not ;  but  the  usual 
course  is  on  overruling  the  demurrer  to  give  leave  to 
the  defendant  to  answer  on  payment  of  costs,  without 
any  affidavit  of  merits.    If  this  provision,  however, 
be  not  included  in  the  order  overrulingthe  demurrer, 
the  defendant  may  obtain  it  on  motion,  supported  by 
an  affidavit  of  merits,  and  that  his  demurrer  was  in- 
terposed in  good  faith. 

It  is  to  be  observed  that  the  answer  is  proper  only 
to  raise  an  objection  to  a  pleading  where  that  objec- 
tion does  not  appear  on  the  face  thereof,  as  for  want 
of  parties,  another  action  pending,  <&c.  &c.  An  an- 
swer which  undertakes  to  raise  an  objection  to  the 


^  1  John.  135.    Bat  see  10  Wend.  623. 

•  2  R.  S.  (3d.  ed.)  448,  §  23.         '7  Wend.  461. 

*  Though  it  seems  there  are  cases  in  which,  on  an  affidavit  of 
merits,  a  defendant  might  be  allowed  to  answer  on  the  OTermling 
of  a  frivolous  demurrer,  the  court  being  satisfied  that  it  was  put  in 
in  good  £uth.    Appleby  v.  Elkins,  4  Sand.  673. 
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complaint  of  any  one  of  the  causes  of  demurrer 
enumerated  in  section  144,  where  the  objection  ap- 
pears on  the  face  of  the  pleading,  may  be  regarded 
as  msvfficientj  within  the  meaning  of  the  Code  and  the 
cases  cited,  ante,  pages  409,  410/  If  the  party  intend 
to  raise  sudh  objection  he  should  do  so  by  his  demur- 
rer, leaving  the  other  matters  in  the  complaint  unan- 
swered. Perhaps  there  is  no  exception  to  this  rule, 
not  even  in  the  case  of  a  complaint  which  upon  its 
iace  shows  a  demand  ban*ed  by  the  statute  of  limita- 
tions, notwithstanding  the  provisions  of  section  74  of 
the  Code.  The  word  "  answer''  in  that  section,  being 
construed  to  include  "  demurrer,''*  it  would,  therefore, 
be  improper  for  the  defendant  to  set  up,  in  the  same 
answer,  the  statute  of  limitations,  with  a  denial  or 
avoidance  of  the  cause  of  action.  Such  a  defence 
would  be  in  the  nature  of  an  answer  and  demmrer 
to  the  same  cause  of  action,  and  would  be  bad  if  pro- 
perly objected  to. 

Objection  when  taken  hy  demurrer  or  on  motion. — 
We  have  remarked  that  sometimes  a  demurrer  is  the 
only  proper  way  to  take  the  objection,  sometimes  it 
can  be  reached  only  on  motion,  and  sometimes  the 
party  has  his  election.  These  distinctions  have  alrea- 
dy been  considered  and  noticed  in  the  first  three  sec- 
tions of  this  chapter.  The  foUowipg  is  a  summary 
of  the  principles  recognised  by  the  Code,  and  which 
have  been  established  by  the  leading  decisions  on  this 
point : 

1.  Irrelevant  and  redundant  matter  cannot  be  de- 


'  See  Hoxie  v.  Coshman,  7  L.  0.  149. 
'  See  ante,  §  2,  of  thia  chapter. 
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mnrred  to,  but  the  objection  must  be  taken  by  a  mo- 
tion to  strike  out.  This  has  been  held  in  several 
cases  which  have  been  already  cited,  and  may  be 
considered  as  well  settled.  Irrelevant  and  redun- 
dant matters  are  allegations  which  have  no  bearing 
on  the  subject  in  controversy,  and  cami<rt  properly 
be  put  in  issue,  when  found  in  connection  with  such 
as  are  pertinent  and  constitute  a  cause  of  action  or 
defence.  A  demurrer  is  proper  only  when  an  entire 
pleading  is  defective.' 

2.  Nor  is  a  demurrer  proper  in  like  cases,  where 
the  allegations  are  indefinite  or  uncertain.  The  re- 
medy must  be  on  motion  to  make  the  pleading  more 
definite  and  certain  by  amendment.' 

3.  But  the  motion  to  strike  out  is  not  confined  to 
mere  matters  of  redundancy  and  surplusage.  It  may 
be  made  to  an  entire  defence  or  answer,  when  such 
answer  is  shxim  or  irrdevcmt.^  And  so,  where  an  an- 
swer or  reply  is  frivolous^  an  application  may  be 
made  for  judgment  on  that  ground.* 

4.  In  some  of  these  cases,  however,  the  plaintiiff 
may  demur,  and  is  not  necessarily  driven  to  his  mo- 
tion to  strike  out ;  thus,  he  may  demur  to  an  answer 
or  defence  which  is  ii^relevant^  or  he  may  move  to 
strike  it  out  under  section  152.  "  A  pleading,"  says 
Justice  Strokg,  "  is  irrdevaiit  which  has  no  substan- 
tial relation  to  the  controversy  between  the  parties 
to  the  suit"* — ^such  a  pleading  must,  of  course,  be 


'  3  Sand.  743.  6  How.  Pr.  R.  475. 
»  2  Sand.  702.  6  How.  Pr.  R.  221. 

*  Am.  Code,  §  152.  6  How.  Pr.  R.  475. 

*  Am.  Code,  §  247,  and  see  ante,  pages  320,  et  seq.  358,  359. 

*  Seward  v.  Miller,  6  How.  Pr.  E.  312,  and  see  ante,  page  326. 
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insufficient.  And  so,  too,  a  frivolous  reply  or  answer 
may,  if  the  party  prefer,  be  demurred  to  as  insuffi- 
cient, although  the  Code  gives  a  more  summary  reme- 
dy by  an  application  for  judgment.  And  it  is  recom- 
mended as  the  most  correct  practice  that  if  there 
exist  any  doubt  as  to  the  character  of  the  defence,  or 
answer,  in  respect  to  its  sufficiency,  that  is,  whether 
it  is  really  a  frivolous  or  irrelevant  defence  or  not,  it 
is  always  proper  to  demur,  instead  of  attempting  to 
get  relief  on  motion,  for  the  reasons  alleged  in  Dar- 
row  V.  Miller  :*  namely,  that,  in  analogy  to  the  old 
practice,  an  answer  must  be  palpably  frivolous  to 
such  a  degree  as  to  satisfy  the  court  that  it  was  inter- 
posed for  delay,  or  some  other  improper  motive,*  be- 
fore it  will  be  struck  out  on  motion.  If  not  so,  the 
court  will  deny  the  motion  and  leave  the  party  ob- 
jecting to  his  demurrer.' 

5.  A  sham  answer,  it  seems,  is  to  be  disposed  of 
only  on  motion  to  strike  out,  and  is  not  the  subject 
of  demurrer ;  that  is,  adopting  the  strict  definition  of 
the  term,  that  a  aham  pleadiTig  is  one  which  is  good 
on  its  face,  but  false  in  fact.*  * 

'  6  How.  Pr.  R.  249. 

■  1  nm  370,  G72,  663.  18  Wend.  680.  4  Cow.  142. 
'  6  How.  21, 312.  4  Sand.  660,  and  see  on  this  subject  pages  324, 
to  327  and  cases  there  cited. 

*  6  How.  Pr.  R.  365.  5  Id.  249. 

*  The  above  general  rules  are  yery  concisely  and  well  stated  by 
Justice.  BarculO)  Id  Nichols  v.  Jones,  6  How.  Pr.  B.  358,  as  fol- 
lows :  "  If  an  answer  othewise  good  is  loaded  with  unnecessary  and 
redundant  matters,  the  plaintiff's  counsel  should  move,  under  section 
160,  to  have  such  matters  expunged.  If  doubts  are  entertained  as 
to  the  sufficiency  in  law  of  the  answer,  and  the  opinion  of  the  court 
is  desired,  it  must  be  obtained  by  demurrer.    If,  however,  any  de- 
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6.  Where  pleadings  ore  defectively  stated;  that 
is,  where  they  violate  some  essential  rules  of  pleading 
adopted  by  the  Code,  as  where  the  reply  is  inconsis* 
tent  with  the  complaint,  or  where  two  or  more  de« 
fences  are  mingled  and  blended  together,  <&c.  it  seems 
that  a  demurrer  may  be  allowed ;'  but  the  party 
aggrieved  may  also  move  to  strike  out,  or  make  the 
defective  pleading  more  definite  and  certain ;  and  he 
should  be  required  to  resort  to  his  motion  when^- 
ever  the  defect  can  be  effectually  corrected  in  that 

^ay.     „• 

Objection  whm  deemed  wadved.—Tlm  is  particu- 
larly  *  provided  for  by  the  Code.  Every  objection 
which  may  now  be  taken  by  demurrer,  or  which, 
if  not  appearing  on  the  face  of  the  complaint,  should 
be  set  up  in  the  answer,  is  deemed  to  be  waived 
by  a  failure  to  demur  or  answer,  except  only  the  ob- 
jection to  the  jurisdiction,  which  may  be  raised  at 
any  time,  and  the  objection  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion.* 

This  section  (sec.  144,)  is  exclusively  applicable  to 
the  pleading  on  the  part  of  the  defendcmt.  There 
seems  to  be  a  defect  in  the  Code  in  not  extending  it 
to  the  plaintiff's  reply  to  a  counterclaim.  Thus,  if  a 
defendant  do  not  demur  for  misjoinder  of  parties  appa- 

I  ■        I  -  —  -r 

fen«e  b  palpably  insufficient,  a  motion  for  judgment  on  the  ground 
of  frivolousness  ia  the  proper  course ;  and  if  the  matters  of  defenoe 
can  be  shown  to  be  clearly /a/se,  a  motion  to  strike  out  as  sham 
will  reach  the  evil" 

^  See  what  was  said  on  this  point,  ante,  pages  409,  410 

*  Am.  Code,  g  144. 
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rent  on  the  complaint  lie  is  held  to  have  waived  the 
objection,  but  if  the  same  defects  occur  in  the  coun- 
terclaim, the  plaintiff  may  omit  to  demur  or  otherwise 
point  them  out  to  the  defendant,  and  yet  be  in  a 
situation  to  take  advantage  of  them  on  the  trial.  A 
alone  may  thus  sue  B  on  a  contract  in  which  G  is 
jointly  interested,  and  if  the  particular  objection  is 
not  taken  by  demurrer  or  answer  on  the  part  of  B 
it  catmot  be  used  on  the  trial  to  defeat  the  action ; 
but  in  a  prior  suit  by  B  if  A  should  set  up  the  same 
claim  by  way  of  off-set,  B  need  not  raise  the  objec- 
tion of  the  non-joinder  of  0  in  his  reply  but  may 
prove  it  on  the  trial  in  defeat  of  the  off-set. 

A  defect  of  jurisdiction  may  be  shown  at  any  time 
and  wherever  it  appears  it  ia  fatal  to  the  action.  And 
courts  of  inferior  and  limited  jurisdiction  must  show 
it  affirmatively,  on  their  proceedings. 

That  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  is  also  fatal,  whether 
the  objection  be  taken  in  the  pleadings  or  not,  and  it 
is  not  held  to  be  waived.'  The  defendant  may  ap- 
peal from  the  judgment,  and  the  same  will  be  re- 
versed for  the  defect  of  the  pleading.'  Though  it  was 
said  in  Carley  v.  Wilkins,'  that  where  the  defendant 
sought  a  new  trial  on  tJie  evidence^  and  did  not  ap- 
peal on  the  ground  of  the  insufficiency  of  the  com- 
plaint, there,  evidence  showing  a  good  cause  of  ac- 
tion under  a  bad  complaint,  will  sustain  the  judg- 


*  Luddbgton  t.  Tefft,  10  Barb.  S.  G.  R.  44. 
'  Rayner  v.  Olark,  7  Barb.  dSf. 

•  6  Id.  567. 
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ment.     The  correctness  of  this  witltin  the  case  of 
Kayner^;.  Clark  ^may  be  questioned. 


SECTION  VI. 

FBIVOLOUS  DEMUBBEB  AND  PBACnCE  THEBEON. 

The  Code  as  originally  passed  contained  no  pro- 
vision authorizing  judgment  on  a  summary  applica- 
tion in  case  a  demurrer  was  frivolous.  Section  247 
of  the  amendments  of  1849,  is  as  follows: — 

"  If  a  demurrer,  answer,  or  reply,  be  frivolous,  the  party 
prejadiced  thereby,  upon  a  previous  notice  of  five  days, 
may  apply  to  a  judge  of  the  court,  either  in  or  out  of  court, 
for  judgment  thereon,  and  judgment  may  be  given  accord- 
ingly.'' 

It  will  not  he  necessary  or  useful  here  to  notice 
the  various  decisions  made  prior  to  this  amendment 
as  affecting  and  regulating  the  practice  under  the 
original  Code.*  The  amendment  itself  prescribes 
specifically  and  definitely  the  practice,  and  points  out 
the  remedy.  The  most  serious  question  likely  to  arise 
under  the  section  in  respect  to  the  demurer  will 
probably  be,  what  is  a  frivolous  demwrrer  f  By  a 
frivolous  demurrer  under  the  old  practice  was  meant 

-A- — : , 

'  1  Code  R.  25,  49, 84.  3  How.  Pr.  R.  280, 289. 
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a  demnrrer  interposed  merely  for  delay,  and  which 
has  no  color  or  foundation/  There  seems,  however, 
to  have  been  a  distinction  recognized  between  such 
a  demurrer  interposed  in  bad  faith,  and  one  which 
might  perhaps  have  been  put  in  with  the  hope  of  its 
proving  successful,  although  with  no  expectation  of 
its  deciding  the  cause.  In  the  former  case,  that  is, 
when  not  put  in  in  good  faith,  the  court  would  not 
grant  the  defendant  leave  even  on  an  affidavit  of 
merits  to  plead  over.  -  But  in  the  latter  case  it  seems 
on  such  an  affidavit  he  might.'  This  same  distinc- 
tion seems  to  be  recognized  by  the  Code.  If  it  ap- 
pear that  the  demurrer  was  interposed  in  good  faith 
the  court  in  its  discretion  may  allow  the  party  to 
answer."  Perhaps,  therefore,  the  definition  above, 
that  a  frivolous  demurrer  is  one  interposed  rrverdyfor 
dday  is  too  narrow,  for  a  demurrer  under  the  pre- 
sent, as  under  the  old  practice,  may  be  entirely  friv- 
olous, that  is  without  any  color  or  foundation,  and 
yet  have  been  put  in  not  for  delay  alone,  but  with 
some  expectation  of  its  success.  In  such  case  it 
would  be  very  properly  overruled  on  summary  ap- 
plication under  section  247,  but  the  defendant  on 
the  proper  affidavit  should  be  allowed  to  answer. 
This  was  intimated  in  the  case  of  Appleby  v .  Elkins* 
where,  on  ruling  a  demurrer  to  be  frivolous,  judg- 
ment was  directed  for  defendants,  and  there  being 
no  affidavit  of  merits,  leave  to  answer  was  refused  ;* 

*  Grab.  Pr.  750.  •  10  Wend.  623. 
'  Am.  Code.  §  172.  Enofl  v.  Thomag,  4  How.  Fr.  B.  48. 

^  2  Saad.  673. 

*  The  complaint  in  that  case  was  as  follows  : 

^'That  the  defendant  on  the  first  of  Aagost,  1849,  made  his  pro- 
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an  answer  in  sncli  case  was  allowed  in  Enos  &  others 
V.  Thomas  &  others,  at  special  term/ 

It  was  held  in  a  case  under  the  Code,  that  where 
a  complaint  by  an  endorser  of  a  promissory  note  al- 
leged that  the  plaintiff  was  the  ^4awfol  holder''  of 
the  note,  and  the  defendant  demurred,  alle^g  for 
cause  that  it  did  not  appear  from  the  complaint  that 
the  plaintiff  was  the  ^^  owner  ^  of  the  note,  that  such 
a  demurrer  could  not  be  treated  as  frivolous.'  But 
a  demurrer  will  be  regarded  as  frivolous  if  it  ap- 
pears to  be  taken  merely  for  delay,  or  if  the  grounds 
of  the  demurrer  are  clearly  untenable.  Thus  it 
was  held  at  special  term  in  Howell  v.  Frazer  & 
others'  that  if  a  party  mistake  his  remedy  and  demur 
when  the  objection  should  be  taken  by  motion 
to  make  the  pleading  more  certain,  the  demur- 
rer is  frivolous.  In  that  case  the  defendant  demur- 
red because  the  complaint  alleged  that  the  plaintiff 
hdieved^  <§<?.,  instead  of  alleging  on  hie  information 


xnissory  note  as  follows  (setting  forth  a  copy)  and  delivered  the 
same  to  Noah  Ridley,  (the  payee)  who  thereupon  endorsed  the 
same  to  the  plaintiff.  That  the  said  defendant  did  not  pay  the 
same  when  it  became  due,  and  that  the  defendant  is  indebted  to 
the  plaintiff  upon  the  same  note  in  the  sum  of  $160  besides  in- 
terest." 

The  defendant  demurred  for  the  following  causes. 

1.  That  the  complaint  does  not  show  that  the  plaintiff  is  the  law- 
ful holder  of  the  note  on  which  the  action  is  brought.  2.  It  is  not 
averred  that  the  said  note  is  due.  3.  The  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

*  4  How.Pr.  R.  48. 

*  Beech  v,  Gallup,  2  Code  R.  66. 

*  6  How.  Pr.  R.  221.     1  C.  R.,  N.  S.  271. 
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and  belief.  It  was  remarked  by  Justioe  MrrcHSLL, 
**  If  a  pleading  is  correct  in  substance,  but  not  in 
form,  the  remedy  is  not  by  demurrer,  but  by  a  mo- 
tion to  make  it  more  certain  or  definite,  or  by  some 
other  way  than  demurrer.  The  Code  never  intend- 
ed that  judgment  should  be  given  agidnst  a  party 
who  has  merits  for  a  mere  matter  of  form.'' 

Nor  wiU  a  demurrer  be  overruled  as  frivolous  in 
a  case  where  the  defendant  demurs  and  answers  to 
the  same  cause  of  action.  In  such  case  the  answer 
cannot  be  treated  as  a  nullity,  and  judgment  render- 
ed for  plaintijff  because  of  the  frivolousness  of  the 
demurrer.  The  proper  course  it  seems  is*  to  move  to 
strike  out  the  demurrer  or  the  answer.* 

It  wiU  be  impossible  to  enumerate  the  cases  in 
which  a  demurrer  may  be  deemed  fiivolous ;  nor  in- 
deed is  it  an  easy  matter  to  lay  down  any  general  rule 
that  will  reach  every  variety  of  case.  A  frivolous 
demurrer  is  one  which  without  argument  and  at  first 
glance  must  be  pronounced  bad.  The  grounds  there- 
of should  be  clearly  untenable ;"  and  if  the  matter  is 
fairly  susceptible  of  argument  it  should  not  be  treat- 
ed as  a  frivolous  demurrer.  The  mere  argument  of 
counse],  in  opposition,  is  not  sufficient;  there  should 
be  some  color  or  semblance  of  reality.'  The  divid- 
ing line,  however,  between  a  real  and  a  frivolous  de- 
murrer, is  not  by  any  means  clearly  defined,  and  it 
will  in  general  rest  much  in  the  discretion  of  the- 
court  whether  to  entertain  the  motion  at  chambers 


'  6  How.  Pr.  R.  6. 

'  Neefus  v.  Kloppenbnrgh,  2  Code  R.  276. 

•  Grah.  Pr-  769. 
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and  on  five  days'  notice,  or  whether  to  put  the 
party  to  his  motion,  on  regular  notice,  at  the  cir- 
cuit court  or  special  term.  This  seems  now  to  be 
really  the  only  practical  point  of  distinction  between 
them ;  for  as  all  issues  of  law  (unless  otherwise  or- 
dered) are  now  by  the  Code  required  to  be  tried  at 
special  term  or  circuit  court,  and  have  preference  on 
the  calendar,*  there  will  not  in  general  be  much  de- 
lay in  getting  a  decision.  Where  there  are  doubts 
therefore,  as  to  the  frivolousness  of  the  demurrer  it 
will  be  always  better  to  notice  it  in  the  regular  way 
for  the  first  circuit  or  special  term  in  the  county 
where  the  trial  is  to  be  had.' 

A  motion  for  judgment,  on  the  ground  of  the  fri- 
volousness of  the  demurrer,  may  be  made  before  the 
expiration  of  the  time  to  amend,  and  if  an  amend- 
ment be  made,  so  that  the  demurrer  is  no  longer  fri- 
volous the  motion  will  be  denied  without  costs.' 


^  Am.  Code,  §  255. 

■  See  poBt,  chap.  8,  sec.  2,  as  to  how  and  where  an  issue  of  law 
is  to  be  tried. 
-^  Carril  v.  Baldwm,  4  Sand.  690. 
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CHAPTER  Vm. 


OP  THE  ISSUE. 


The  parties  having  made  their  varioas  aUegations, 
and  an  issne  being  formed  presenting  the  points  in 
controversy  in  the  suit,  the  next  consideration  will  be 
as  to  the  mode  and  maimer  of  disposing  of  this  issue, 
and  as  to  the  legal  effect  of  the  matters  pleaded,  and 
how  they  are  to  be  used  upon  the  trial.  A  full  con- 
sideration of  this  subject  would  involve  to  some  ex- 
tent the  subject  of  practice  in  courts  of  law.  Keep- 
ing in  view  the  object  of  this  work,  which  has  been 
simply  to  treat  upon  the  pleadings  in  an  action,  as  a 
distinct  branch  from  the  practice,  I  shall  not 
attempt  to  comment  at  length  upon  the  mode 
and  manner  of  conducting  the  trial  of  an  issue,  either 
of  law  or  of  fact,  but  will  barely  glance  at  it  for  the 
purpose  of  enabling  the  reader  more  clearly  to  com- 
prehend the  nature  of  some  questions  of  pleading, 
growing  out  of  and  connected  with  the  issue. 

The  present  chapter  will  be  divided  into  the  fol- 
lowing sections : 

1.  Issues  of  law  and  of  fact. 

2.  How  and  where  issue  to  be  tried. 
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3.  Effect  of  tlie  pleadings,  and  wliat  facts  are  deemed 
admitted  on  the  trial. 
4  Pleadings,  how  to  be  construed. 
5.  Special  roles  applicable  to  pleadings. 


SECTION  I. 

IBSUSS  OF  LATT  jLND  OF  FACT. 

2%e  definition  and  natwre  of  an  issue  have  not  been 
materially  changed  by  the  Code.  Blackstone  defines 
an  issue  to  be :  "  When  in  the  course  of  pleading  they 
come  to  a  point,  which  is  affirmed  on  one  side  and 
denied  on  the  other,  they  are  then  said  to  be  at  issue.'^ 
A  broader  definition,  and  one  more  conformable  to 
the  theory  of  the  Code,  is  given  by  another  writer  thus : 
"  An  issue  is,  when  both  parties  join  upon  somewhat 
that  they  refer  unto  a  trial,  to  make  an  end  of  the 
suit.''"  The  issue  is  very  accurately  defined  by  Ste- 
phen in  his  treatise  on  pleading  to  be :  "  Some  ques- 
tion, either  of  fact  or  law,  disputed  between  the  par- 
ties, and  mutually  proposed  and  accepted  by  them,  as 
the  subject' for  decision."" 

The  Code  defines  an  issue  substantially  in  the  same 
terms: 


'  8  Blaok  Com.  313.  '  Finch  Law,  336. 

•  Steph.  on  PL  124. 
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§ 348.  IssneBarise  upon  the  pleadings,  when  a  fact  or  con- 
clusion of  law  is  maintained  by  one  party  and  controverted 
by  the  othen    They  are  of  two  kinds : 

1.  Of  law ;  and 

2.  Of  fact 

It  is  obvions  tliat  the  object  of  all  pleading  is  the 
production  of  to  issue— that  which,  in  the  language  of 
the  Code,  is  "  maintained  by  one  party  and  contro- 
verted by  the  other.^  The  controversy  between  the 
parties  -is  to  be  narrowed  down  to  the  exact  points  in 
dispute,  and  these  are  to  be  referred  to  the  proper 
tribunal  for  decision.  The  pleading  is  the  record 
of  these  allegations  to  enable  the  tribunal  before 
which  the  issue  is  tried  to  understand  and  de- 
termine the  precise  points  in  controversy.  There  is 
no  diflference  in  this  respect  between  pleadings  at  law 
and  in  equity.  Both  are  designed  "to  bring  the 
matters  in  controversy  between  the  parties  who  are 
interested  therein,  before  the  tribunal  by  which  they 
are  to  be  adjudicated.''* 

Under  the  Code,  as  at  common  law,  issues  are  of 
two  kinds,  of  law  and  of  fact  They  are  thus  de- 
fined: 


g  249.  An  issue  of  law  arises 

1.  Upon  a  demurrer  to  the  complaint,  answer,  or  reply, 
or  to  some  part  thereof. 
§  250.  An  issue  of  fact  arises 

1.  Upon  a  material  allegation  in  the  complaint,  contro- 
verted by  the  answer ;  or, 

2.  Upon  new  matter  in  the  answer,  oontroverted  by  the 

reply;  or, 

*  Story,  Eq.  PI.  §  1. 
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3.  Upon  new  matter  in  the  reply,  except  an  issne  of  law 
is  joined  thereon. 

It  will  thns  be  seen  that  an  issue  of  law  arises 
■wholly  on  a  demwrrer^  that  is,  where  the  party  taking 
such  an  objection,  admits  the  allegations  set  forth  in 
the  pleading  of  the  opposite  party  to  be  true,  but 
claims  that  the  allegations  do  not  disclose  such  a  case 
on  the  merits  as  constitutes  a  good  cause  of  action  or 
defence.    This  issue  so  raised  is  whoUy  a  question  of 
law  to  be  tried  by  the  court.    An  issue  of  fact,  on  the 
contrary,  arises  on  the  denial  by  either  party  of  the 
allegations  in  a  pleading.    The  allegation  denied  or 
controverted,  in  order  to  produce  such  an  issue  as  is 
contemplated  by  the  Code,  must  be  "  a  rn/iterial  al- 
legation,"' that  is,  as  I  understand  it,  not  an  allegation 
which,  if  disproved,  would  be  entirely  decisive  of  the 
whole  issue,  but  an  allegation  material  to  the  specific 
relief  sought,  whether  in  the  enforcement  or  protec- 
tion of  a  right,  or  the  redress  or  prevention  of  a 
wrong,"  and  material  to  the    judgment  which  the 
court  is  to  pronounce  upon  proof  of  the  facts,  or  such 
of  them  as  entitle  the  party  to  judgment.    This  issue 
so  raised  is  triable  by  a  jury,  or  in  certain  cases,  by 
the  court  sitting  as  a  jury,  or  by  referees. 
The  Code  provides  further :  that 


^  §  250  Code,  Sub  1. — The  second  and  third  subdivisions  of  the 
section,  defining  hoTf  an  issue  is  raised  on  ''  new  matter"  in  the  • 
answer  or  reply,  omits  the  word  *'  material."  It  cannot  be  doubted, 
however,  that  the  "  new  matter"  spoken  of  is  such  only  as  is  ''  ma- 
terial" to  the  nature  of  the  relief  sought,  or  the  defence  interposed. 
See  ante. 

■  Code,  Pro.  §  2. 


SEO  l]  issues  of  law  and  of  fact.  439 

"  Issues,  both  of  law  and  of  fact,  may  arise  upon  different 
pa/rta  of  the  pleadings  in  the  same  action.  In  such  cases, 
the  issnes  of  law  must  be  first  tried,  unless  the  court  other- 
wise direct."* 

The  words  in  italics  in  the  above  section  were  not 
in  the  original  Code,  and  were  inserted  by  the  amend- 
ments of  1849.  It  having  been  held  in  the  case  of 
Manchester  v^  Storrs,'  that  there  could  not  be  a  de. 
murrer  to  one  cause  of  action,  and  an  answer  to  an- 
other, a  remedy  was  provided  for  this  inconvenience 
in.  the  amendment?  of  the  same  year,  by  inserting  in 
section  145  that  a  demurrer  might  be  taken  "  to  the 
whole  complaint,  or  to  any  of  the  alleged  causes  of 
action  stated  therein.^  And,  also,  in  section  151, 
"  That  the  defendant  may  demur  to  one  or  more  of 
several  causes  of  action  stated  in  the  complaint,  and 
answer  the  residue.'' 

It  was  said  in  a  case  in  the  N.  Y.  Superior  Court* 
that  the  defendant  may  demur  and  answer  to  the 
same  cause  of  action ;  in  other  words  that  an  issue 
of  law  and  of  fact  might  arise  at  the  same  time  on 
the  same  allegation.  This  question  has  been  repeat- 
edly, since  the  above  amendments  of  1849,  decided 
otherwise  in  the  Supreme  Court,  and  it  is  believed 
the  practice  is  now  well  settled  that  a  party  cannot 
demur  and  answer  the  same  pleading/  In  Spelman 
V.  Weider,  Justice  Willaed,  in  such  a  case  refused 


*  Code,  §  251.  '3  How.  Pr.  410. 

*  The  People  v.  Meyer,  2  C.  R.  49,  aud  see  also  on  the  same 
point,  Gilbert  v,  Dalies,  id.  50. 

*  4  How.  373,  3  Code  R.  69,  5  How.  5.  Id.  206. 
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to  treat  the  answer  as  a  nullity  and  to  render  judg- 
ment on  the  demurrer  as  frivolous,  holding  the  pro- 
per  remedy  of  the  party  to  be  to  move  to  strike  out 
one  of  the  pleadings,  and  to  compel  the  opposite 
party  to  elect  by  which  issue  he  would  abide.' 

K  it  be  thus  necessary  that  a  separate  issue  of  law 
or  of  fact  be  raised  on  each  distinct  cause  of  action 
or  of  defence,  and  that  the  two  cannot  be  interposed 
to  the  same  allegations,  so  too  must  an^  issue  of  law 
or  of  fact  be  joined  upon  an  entire  cause  of  action  or 
defence.  Mere  statements  and  allegations  which  do 
not  of  themselves  constitute  one '  entire  ground  of 
action  or  defence,  cannot  be  demurred  to.  No  issue 
is  formed  by  such  a  demnrrer  capable  of  trial,  and 
the  party  aggrieved  may  move  to  strike  it  out." 

Issue  must  he  single. — ^It  is  laid  down  in  the  books 
on  pleading  that  an  issue  should  be  singU,  certain 
and  material^  By  single  is  not  meant  that  only  one 
point  is  to  be  presented  for  trial,  or  one  question  to 
decide  the  action.  Even  under  the  old  system  of 
pleading  at  law,  this  was  not  the  case.*  It  was  found 
that  some  controversies  might  admit  of  many  ques- 
tions arising  on  the  pleadings,  or  distinct  issues,  as  for 
example  where  several  distinct  causes  of  action  were 
nnited  in  the  same  declaration,  or  several  pleas  plead- 
ed to  the  same  claim.  The  determination  of  the 
whole  matter  in  controversy  necessarily  required  that 


*  6  How.  Pr.  R.  5. 

■  4  How.  413.  8  id.  410. 

*  Stephen  PI.  135.  1  Chit  PI.  652. 

*  8  Gaines,  162.    1  Bnrr.  316.    8  Wend.  129.    2  John,  462.  3 
Cow.  303.  6  id.  45. 
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all  thesd  several  issues  should  be  decided.  Under 
the  old  common  law  pleadings  it  was  said  that  in  the 
case  of  several  claims  nnited  in  the  same  declaration 
the  issues  raised  on  each  claim  should  all  be  decided, 
but  that  in  case  of  a  mvgle  claim  the  same  considera- 
tion did  not  apply,  for  the  decision  of  any  one  of  the 
material  issues  that  may  arise  upon  it  will  be  suffix 
cient  to  dispose  of  the  esitire  claim."  This  doctrine 
is  not  entirely  applicable  to  the  Code,  which  pro- 
vides that  ^  the  defendant  may  set  forth  as  many  de- 
fences i»  he  shall  have,^  <fea  Thus,  to  a  contract  he 
may  plead  the  statute  of  limitations,  infancy,  duress^ 
&c.,  and  raise  several  disdnct  issues  the  determinar 
tion  of  one  of  which  adversely  to  the  defendant  does 
not  necessarily  decide  the  action.  All  that  is  meant 
now  by  the  rule,  that  the  issue  must  be  ainffle,  is  that 
upon  a  single  claim,  as  for  damages,  or  the  recovery 
of  specific  real  or  personal  property,  each  matter  of 
defence  set  forth  shall  in  the  language  of  the  Code 
be  ^  separately  stated,''  and  that  each  of  such  separ 
rate  matters  of  defence  to  each  single  .daim  alleged 
shall  present  an  issuable  point,  capable  of  being 
tried. 

Must  he  certaifk  The  issue  was  also  required  to  be 
certain.  By  this  is  measit  that  the  issue  must  hepar- 
ticuhr  or  specific^  as  opposed  to  undue  generality. 
It  was  considered  one  of  the  essential  qualities  of  the 
issue  that  it  should  be  certain.*  A  material  and  tra- 
versable fact  must  in  general  be  expressly  stated,  and 
cannot  be  inferred  from  other  parts  of  the  plead- 


•  Stepb.  on  Pi.  131.  * 
'  Steph.  on  PI.  133. 
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ing;'  althongli,  as  we  have  seen,  there  are  excep- 
tions.' So  too,  certainty  in  the  issue  required  a 
certain  time  and  place  to  be  stated  to  every  material 
and  traversable  fact.  This,  however,  is  now  mere 
matter  of  form,  unless,  perhaps,  in  those  cases  where 
time  and  place  enter  into  the  substance  of  the  con- 
tract, and  must  be  proved  to  sustain  the  action.'  So 
too,  the  pleadings  were  required  to  specify  quantity, 
quality,  and  value,*  in  order  to  effect  this  certainty 
in  the  issue,  which  the  artificial  rules  of  pleading  at 
common  la^  reqxrired.  The  certainty  reqniri  in 
the  pleadings  was  what  was  called  certainty  -to  a  com- 
mon intent,'  that  is  what,  in  on  a  fair  and  reasonable 
construction,  may  be  caUed  certain  without  recurring 
to  possible  facts,'  or,  to  adopt  a  former  definition  of 
the  Code,  the  facts  must  be  stated  in  such  a  manner 
as  ^^  to  enable  a  person  of  common  understanding  to 
know  what  is  intended."' 

Must  be  material.  But  the  essential  point  in  the 
issue  was,  and  under  our  new  system  of  pleading  still 
is,  thatTt  should  be  material  The  pleading;  are, 
therefore,  required  to  state  material  and  iseiiaUe 
facts.  No  allegations,  except  such  as  may  be  tra- 
versed, and  as  may  properly  be  put  in  issue  and 
tried  can  be  inserted.  Or,  if  such  allegations  are 
inserted,  they  may  be  entirely  disregarded.  A  neg- 
lect to  answer  them  cannot  in  any  way  prejudice 
the  other  party ;  for  it  is  only  every  material  alle- 


'  7  John.  76.  •  Ante. 

•  Ante,  pages  254  to  257.  *  Steph.  on  PL  295. 

•  4  Barb.  696.  •  9  John.  314,  19  id.  349. 
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gation  in  the  complaiiit,  &c.,  which  is  to  be  taken  as 
true  unless  denied. 

A  demurrer  admits  only  the  facts  stated  in  the 
complaint  which  are  material  to  the  action,  relevant 
and  well  pleaded,  and  does  not  admit  conclusions  or 
inferences  of  law.*  In  analogy  with  this  rule  it  has 
been  laid  down  that  such  conclusions  and  inferences, 
as  well  as  all  other  matter  not  material  to  the  issue, 
should  not  be  controverted  or  denied  by  the  plead- 
er ;"  but  that  they  should  be  entirely  disregarded  un- 
less a  motion  is  made  to  strike  them  out  as  irrelevant 
or  redundant.' 

An  immaterial  ieeue^  as  contradistinguished  &om 
a  material  issue,  is  defined  to  be  an  issue  '^  unfit  to 
decide  the  action,'^  one  that  "will  not  determine  the 
merits  of  the  cause,"*  "  a  point  not  decisive  of  the 
right  of  the  case."' 

Judge  Selden  thinks  this  rule  cannot  be  applied 
to  an  action  for  equitable  relief,  but  is  merely  an  in- 
cident of  the  mode  of  trial  in  common  law  actions.^ 
A  "  material  issue  "  in  the  common  law  sense  he  de- 
fines an  issue  decisive  of  the  whole  case ;  in  an  equity 
sense  it  is  an  issue  upon  a  fact  which  has  eoms  bear- 
ing upon  the  equity  sought  to  be  established.  It  is 
unnecessary  to  repeat  here  what  was  said  in  the  first 
chapter  of  this  work'  relative  to-  this  distinction, — ^a 
distinction  which  it  is  believed  cannot  be  sustained 


'  9  Barb.  S.  C.  R.  301.         Story  Eq.  PI.  452.        *  Ante. 
"  See  Bedell  v,  Stickels,  4  How.  Pr.  432. 

*  Steph.  on  PI.  129. 

*  1  Chit.  PI.  692.  '    •  Gould  PL  cb.  6.  §  27. 
'  Wooden  r.  Waffle,  6  Pr.  R.  151.  *  Ante, 
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in  practice  or  upon  principle.  If  the  facte  spoken  oi 
by  the  learned  justice,  as  having  •*  some  bearing  upon 
the  equity  sought  to  be  established"  are  not  mere 
matters  of  evidence  but  such  as  are,  or  may  become, 
material  to  the  particular  relief  asked,  then  they  are 
such  facts  as  can  properly  be  put  in  issue  and  tried. 
And  although  the  determination  of  one  of  such  facts 
may  not  be  decisive  of  the  whole  case,  yet  if  such 
determination  will  have  an  essential  bearing  upon 
the  relief  demanded  and  will  materially  aflfect  the 
judgment  to  be  rendered,  an  issue  joined  upon  such 
fact  cannot  certainly  be  called  immaterial 

In  Stafford  v.  Mayor  of  Albany,*  the  Supreme 
Court  of  this  state  defined  an  immaterial  issue  to  be 
"  where  that  which  is  matisriaUy  alleged  by  the  plead- 
ings is  not  traversed,  but  an  issue  is  taken  on  such  a 
point  as  will  not  determine  the  merits  of  the  action," 
The  court  can  render  no  judgment  on  a  verdict  on 
such  an  issue  unless  indeed  in  those  cades  where  the 
defect  is  not  in  substance  but  merely  in  the  form  or 
manner  of  statement,  and  which  is  cured  by  the  ver- 
dict* 

The  old  practice  at  common  law  was,  where  an  im- 
material issue  was  formed,  the  court  ordered  the  par- . 
ties  to  plead  anew,  for  the  purpose  of  obtaining  a 
better  issue.  This  is  called  a  repleader.'  This,  how- 
even  was  only  done  where  it  appeared  that  the  matter, 
if  well  pleaded,  would  be  a  good  defence,  and  not  in 
those  cases  where  it  appeared  that  such  matter  could 
never  be  made  good  by  any  sort  of  plea.*    If  the 

• 

^  6  John.  1*  '  And  see  post  see.  ▼•  of  this  oh»pter. 

'  Boar.  Law  Diet  MeiReplead^, 
*  2  Ld.  Rogan,  924, 1  Burr.  301. 
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defect  was  in  the  form  or  manner  of  statement,  and 
issne  is  taken  in  it,  and  sncli  an  immaterial  issne  is 
tried,  there  a  repleader  is  proper :  but,  if  defective  in 
substance,  and  the  court  can  see  that  in  any  way  of 
putting  it  the  party  can  have  no  merits,  and  the  issue 
joined  thereon  be  found  for  him,  the  court  will  not 
grant  a  repleader,  but  give  judgment  notwithstand- 
ing  the  verdict/  A  repleader  is  always  awarded  on 
the  form  and  mamier  of  pleadings,  Td  not  on  the 
merits/ 

Sow  applicdhle  to  ike  Code.  These  principles  are 
not  entirely  inapplicable  to  pleadings  and  practice 
under  the  Code.  The  question  may  arise,  how  is  an 
immaterial  issue  to  be  disposed  of?  Doubtless,  the 
court,  as  under  the  old  practice,  if  the  defect  be 
not  in  the  form  or  manner  of  the  statement,  but  such 
as  to  render  it  apparent  that  no  manner  of  setting 
forth  the  matter  will  avail  to  raise  a  material  issue, 
may  render  judgment,  and  even  if  an  issue  be  joined 
and  found  for  the  defendant,  the  court  may  render 
judgment  against  him  notwithstanding  tJie  verdict. 
Where  the  complaint  does  not  state  fad»  sufficient 
to  constitute  a  cause  of  action,  and  a  general  or  spe- 
cific denial  is  interposed,  the  issue  is  clearly  immate* 
rial  Such  an  issue  is  incapable  of  being  tried.  The 
plaintiff  can  give  no  evidence  of  any  material  fact 
not  alleged  in  his  complaint;  in  other  words,  he 
cannot  prove  a  good  cause  of  action  under  a  com- 
plaint containing  none.'    The  Code  itself  provides 


'  Otis  V.  Hitoheook,  6  Wend.  433. 

^  Bellows  V.  Shannon,  2  Hill,  86. 

'  Bristol  V.  Rensselaer  Rail  Road  Oo.,  9  Barb.  S.  G.  R  159. 
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that  a  neglect  to  demur  to  such  a  complamt  does 
not  remedy  the  defect ;"  a  verdict  or  report  of  referees 
and  judgment  will  not  cure  such  an  immaterial  issue.* 
The  defendant  might  move  in  arrest  of  judgment,  or, 
failing  to  do  that,  appeal  from  the  judgment.'  It  has, 
however,  been  held  in  a  late  case,*  that  where  a  good 
cause  of  action  has  been  established  by  proof^  without 
objection  under  such  an  issue,  there  the  defendant  lost 
his  right  on  a  case  made  to  review  the  evidence  and 
on  motion  for  a  new  trial,  to  raise  an  objection  to  the 
sufficiency  of  the  complaint  In  that  case,  a  report 
of  referees  which  appeared  to  be  sustained  by  evi- 
dence,  was  aUowed  to  stand  notwithstanding  the  com- 
plaint contained  no  cause  of  action.  The  court  held 
that  the  defendant  should  have  objected  on  the  trial 
to  the  plaintiJBPs  proving  any  material  fact  not  con- 
tained in  the  pleading,  and  this  would  have  enabled 
the  referee  to  dispose  of  the  question  itt  once,  and  if 
necessary,  permit  the  plaintiff  to  apply  for  leave  to 
amend. 

It  is  presumed  that  under  the  present  system,  the 
practice  of  gi'anting  a  repleader  in  cases  of  an  imma- 
terial issue  no  longer  exists.  Where  the  issue  is 
fatally  defective  and  cannot  be  cured  by  ameiid- 
ment,  the  court,  as  under  the  old  system,  can  effectu- 
ally dispose  of  the  question.  In  cases,  where,  under 
the  old  practice,  a  repleader  would  have  been  pro- 
per after  v^dict,  for  some  defective  manner  of  state- 


'  §  148  Am.  Code. 

•  9  Barb.  S.  C.  R.  159. 

•  Raynert?.  Clark,  7  Barb.  S.  C.  R,  581. 

•  Carley  v.  Wilkins,  6  Barb.  S.  C  R.  557. 
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ment,  tlie  same  thing  can  now  be  accomplished  by 
amendment,'  the  Code  providing  for  amendments 
before  or  after  judgment,  by  inserting  other  allega- 
tions material  to  the  case,  or  by  conforming  the 
pleading  or  proceeding  to  the  facts  proved," 


SECTION  IL 

IB8T7BB  HOW  AlTD  WHEEB  TBIED. 

It  remains  briefly  to  consider  how  and  where  the 
issues  in  an  action  are  to  be  tried,  and  first : — 

What  is  a  trial.  A  trial  is  defined  by  the  Code  to 
be  "  the  judicial  examination  of  the  issues  between 
the  parties,  whether  they  be  issues  of  law  or  of  fact.**' 

There  are  three  kinds  of  trial,  namely,  trial  by  the 
court,  trial  by  jury,  and  trial  by  referees.  The  com- 
missioners of  the  Code  in  their  desire  to  produce 
uniformity  in  the  mode  of  trial,  as  well  as  in  the 
other  proceedings,  and  in  the  pleadings  in  all  cases, 
provided  that  all  issues,  whether  of  law  or  of  fact, 
should  be  tried  in  the  first  instance  before  a  single 
judge,  and  judgment  entered  on  the  direction  of  a 
single  judge.  The  amendments  to  the  Code  of  1851 
destroyed  this  uniformity  of  trial,  by  providing  that 
issues  of  fact  must  be  tried  by  a  single  judge,  (except 

*  Corning  v.  Corning,  1  C.  B.,  N.  S.  351. 

'  Am.  Code,  §  173,  7  Barb.  S.  G.  R.  13.| 

'  Am.  Code,  §  252,  see  Dodge  v.  Curry,  4  How*  123. 
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in  cases  of  reference,)  and  uaneB  of  law  at  a  general 
term,  unless  the  court  order  tlie  trial  to  be  had  at  a 
special  term.' 

This  amendment  was  found  to  result  in  much  vex- 
ation to  suitors  and  unnecessary  delay.  It  was  pro- 
vided by  section  251,  that  where  issues  of  law  and  of 
fact  arose  in  the  same  action,  the  issues  of  law  must 
be  first  tried,  unless  the  court  otherwise  direct 

Under  this  section  it  was  held  in  the  Superior 
Court,  in  Warner  v.  Wigers,"  that  an  issue  of  fact 
might,  if  no  objection  was  made  by  the  adverse  party, 
be  brought  on  for  ,trial  while  an  issue  of  law  in  the 
same  action  was  undisposed  of ;  and  that  a  previous 
order  was  not  necessary  on  the  subject  The  prac- 
tice in  that  court  is,  that  whenever  a  cause  in  which 
issues  of  law  and  of  fact  are  pending,  is  moved  on 
the  trial  calendar,  the  court  will  determine  which 
issues  are  to  be  tried  first  This  of  course  rendered 
it  necessary  to  go  the  general  term  in  the  first 
instance,  to  dispose  of  the  issues  of  law.  Still  it  was 
found  convenient,  if  not  absolutely  necessary,  in  most 
cases,  to  dispose  first  of  the  issues  of  law,  though  it 
has  been  held  that  no  judgment  cati  be  entered  on 
the  decision  of  a  demurrer,  while  an  issue  of  fact  is 
not  disposed  of.*  The  delay  attending  the  trial  of  a 
demurrer  at  general  term,  the  decision  of  the  issues 
of  fact,  in  the  cause,  if  there  were  any,  b^ng  in  the 
meantime  suspended,  rendered  it  desirable,  if  no 
other  reason  existed,  to  restore  the  former  practice. 


*  Am.  Code,  §  255. 

*  2  Sand.  S.  C.  R.  635. 

*  6  How.  Pr.  H.  114. 
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Accordingly,  it  is   provided  by  the  late  aiBend«- 
ments. 

"  All  issues  of  fact,  triable  by  k  jury,  or  by  the  court,  must 
be  tried  before  a  single  judge.  Issues  of  fact  in  the  Supreme 
Court,  mu0t  be  tried  at  a  Circuit  Court  when  the  trial  is  by 
jury,  oth^mse  at  a  Circuit  Court  or  special  term,  as  the 
court  may  by  its  Tules  presribe.  Issues  of  law  must  be 
tried  at  a  Circuit  Court  or  special  term,  and  shall,  unless 
the  court  otherwise  direct|  have  preference  on  the  calen- 
dar."* 

This,  it  is  presumed,  is  intended  to  repeal  so  mncb 
of  section  257,*  as  is  inconsistent  with  it.  By  that 
section  issues  of '  fact  were  to  be  tried  first,  tmless  the 
court  should  otherwise  direct ;  by  the  present  amend- 
ment, issues  of  law  have  preference,  tmless  otherwise 
ordered  by  the  court. 

It  has  been  remarked  that  the  Code  provides 
three  modes  of  trial — by  jnry,  by  the  oourt,  and  by 
referees.  An  issue  of  law  it  has  been  seen  is  to  be 
tried  at  a  Circuit  Oourt  or  special  term,  and  by  the 
court.  It  is  not  a  proper  subject  for  a  trial  by  jury. 
It  may,  however,  by  consent  of  parties  be  referred.' 
Issues  of  fact  are  to  be  tried  in  one  of  the  three  ways 
above  mentioned. 

It  has  been  a  question  how  far  the  Code  has  really 
effected  a  uniformity  of  trial  of  issues  of  fact  in  all 
cases,  and  whether  a  distinction  is  not  still  recognized 
between  the  trial  of  cases  for  legal,  and  those  for 
equitable  relief.    80  far  as  the  trial  by  the  court  or 

*  §  255  as  amended  1639. 
'  Am.  Code  1849. 

*  Am.  Code,  §  270. 
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by  referees  is  concerned,  tlie  mode  of  trial  is  equally 
applicable  to  both  classes  of  cases.  Before  the  Code,  it 
was  provided  by  the  new  constitution,  that  "testimony 
in  equity  cases  shall  be  taken  in  like  manner  as  in 
cases  at  law,"*  that  is  orally,  in  open  court,  or  before 
•a  referee  when  the  issue  was  referred.  So  far,  there- 
fore,^ as  issues  of  law  are  concerned,  and  trials  of 
issues  of  fact  before  the  court,  or  before  referees, 
there  is  nothing  to  prevent  the  attainment  of  a  per- 
fect uniformity  in  the  mode  of  trial,  as  well  as  in  the 
other  proceedings  in  the  action. 

But  the  question  has  been  raised,  and  it  has  been 
held,  that  there  is  a  difference  in  respect  to  trials  of 
issues  of  fact  before  a  jury,  and  that  a  uniform  mode 
of  trial  has  not  really  been  provided  by  the  Code.* 
If  this  be  so,  it  is  certainly  contrary  to  what  the 
commissioners  intended.  In  their  remarks  on  the 
title  relative  to  "  Trial  and  judgment  in  civil  actions," 
they  state  very  explicitly,  that  a  main  object  has 
been  to  attain  this  uniformity  of  trial,  and  further 
express  the  opinion,  that  there  is  nothing  either  in 
the  nature  of  equity  cases,  the  number  and  variety 
of  the  questions  raised  in  them,  or  the  form  of  the 
pleadings,  which  renders  them  unfitted  to  be  tri^d 
by  a  jury."  The  design  seem  to  have  been,  however, 
to  limit  the  trial  and  decision  of  equity  cases,  or  per- 
haps more  properly  speaking,  of  all  cases  other  than 
those  which  the  Constitution  expressly  declared  should 


•  Art.  6,  §  10. 

•  4  How.  Pr.  R.  423,  3  C.  R.  49,  5  How.  216,  Crary  t?.  Good- 
man,9  Barb.  663,  Cochran  v,  Webb,  4  Sand.  653. 

•  First  Rep.  Com.  pp.  176  to  181. 
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be  triable  by  jury/  mainly  to  the  court  and  to  refe- 
rees. Accordingly,  they  provided  first  for  the  trial 
by  jury  of  that  class  of  cases  indicated  by  the  Con- 
stitution, namely,  for  the  recovery  of  money  damages, 
or  specific  real  and  personal  property.  The  section 
as  amended  in  1849,  to  include  divorce  for  adultery, 
is  as  follows : — 

"  An  issue  of  law  must  be  tried  by  the  cotirt,  tinlesB  it  be 
refen*ed,  as  provided  in  sectiond  270  and  2Y1.  An  issue  of 
fact,  in  an  action  for  the  recovery  of  money  only,  or  of  speci- 
fic real  or  personal  property,  or  for  a  divorce  from  the  mar- 
riage contract,  on  the  ground  of  adultery,  must  be  tried  by 
a  jury,  unless  a  jury  trial  be  waived,  as  provided  in  section 
266,  or  a  reference  be  ordered  as  provided  in  sections  270 
and  271."* 

Section  270,  referred  to,  provides  for  the  reference 
of  any  issue  by  consent  of  parties.  Section  271  for 
a  reference  1st,  where  the  trial  shall  require  the  ex- 
amination of  a  long  account ;  2d,  where  the  taking 
of  an  account,  or  the  proof  of  any  fact  is  necessary 
before  judgment,  or  for  carrying  the  judgment  into 


*  Art.  1,  §  2,  Constitution  provides  "The  trial  by  jury  in  all 
cases  in  ivhich  it  has  been  heretofore  used,  shall  remain  inviolate 
forever.  Bat  a  jury  trial  may  be  waived  by  the  parties  in  all  oivil 
cases,  in  the  manner  to  be  prescribed  by  law." 

The  cases  in  which  it  has  been  heretofore  used  are  cases  at  com- 
mon law,  claiming  compensation  in  damages,  or  recovery  of  the 
specific  real  or  personal  property.  Except  that  a  reference  might 
be  ordered,  when  the  trial  wonld  require  the  examination  of  a  long 
account. 

*  Am.  Code,  §  S53. 
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effect ;  and  dd,  where  a  question  of  fact  arises  in  the 
lu^ion  otherwise  than  upon  the  pleadings. 

The  ^  speoafic  z«al  or  personal  property  ^  mention- 
ed in  the  above  section  as  a  claim  properly  triable 
by  jury,  has  reference  only  to  actiooB  iat  the  re- 
covery of  chattels,  equivalent  to  the  old  action  of 
replevin,  or  the  recovery  of  the  possesaicm  ol  real 
estate,  as  in  the  action  of  ejectment,  and  does  not 
nelate  to  dauns  in  equity/  The  Code,  therefore, 
gives  the  party  a  right  to  his  trial  by  jury  only  in 
those  cases  irhere  it  was  previously  guaranteed  by 
the  Constitution,  and  in  the  case  of  a  divorce  from 
marriage  on  the  ground  of  adultery.  The  revisera 
however,  evidently  contemplated  extending,  rather 
than  restricting,  the  trial  by  jury,  and  of  making  it 
equally  applicable  to  all  classes  of  cases,  whether 
legal  or  equitable.  Accordingly  the  court  is  cloth- 
ed if^ath  power  to  order  the  whole  or  a  part  of  any 
issue  to  be  tried  by  jury. 

Bection  254.  Every  other  issue  is  triable  by  the  court, 
which,  however,  may  order  the  whole  issue,  or  any  specific 
question  of  feet  involved  therein,  to  be  tried  by  a  jury ; 
or  may  refer  it  as  provided  in  section  270  and  271. 

If  any  such  distinction  therefore  exists,  as  to  the 
mode  of  trial,  or  the  forum  before  which  the  trial 
shall  be  had,  between  claims  for  legal  and  equita- 
ble relief,  as  is  supposed  by  Justtoe  Masok  in  Hill 
V.  McCarty"  and  has  been  more  recently  held  in  Crary 
V.  Goodman*  it  is  a  distinction  resting  entirely  with 


.A— 


*  4  How.  Pr.  R.  423. 

'  3  Code,  Rep.  49.  '  9  Birb.  S.  G.  R.  663. 
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tie  court  to  preserve  or  abolish.*  The  court  may 
order  "  the  whole  issue  ^  (in  every  case  as  we  nader* 
stand  it,)  to  be  tried  by  a  jury,  and  certainly,  in  such 
case,  the  mode  of  trial  will  be  uniform,  as  the  rest 
of  the  proceedings,  and  the  pleadings  are  required- 
to  be,  in  ^  classes  of  cases.  The  Constitution  r^ 
quires  certain  cases  to  be  tried  by  a  jury — ^that  is 
cases  at  common  law.  The  legislature  could  not  re- 
peal this  provision.  The  Code  without  expressly  re- 
quiring equity  cases  to  be  tried  the  same  way,  except 
in  an  action  for  divorce  for  adultery,  provides  that 
they  may  be  so  tried  in  the  discretion  of  the  court. 
In  order  to  carry  this  object  into  eflfect  the  court  by 
its- general  rules  provides  that  where  either  party  to 
such  an  issue  desires  a  trial  by  jury  he  may  within 
ten  days  after  issue  joined  give  notice  of  a  motion 
to  settle  the  issues  and  such  issues  are  to  be  settled 
in  the  form  prescribed  in  §  72  of  the  Code.* 

I  do  not  intend  to  speak  particularly  of  the 
mode  and  manner  of  framing  such  an  issue,  or  gene- 
rally of  bringing  on  the  issue  for  trial^  as  this  more 
properly  belongs  to  the  subject  of  **  practice,"  which 
is  not  within  the  design  of  this  work.  An  issue  is 
considered  as  joined  for  all  purposes,  except  amend- 
ment, immediately  on  the  service  of  a  reply,  or  an 
answer  which  sets  up  no  counterclaim.*  Either  party 
may  serve  notice  of  trial  immediately  and  before  the 
time  to  amend  expires,  but  he  does  so  at  his  peril, 
and  without  prejudice  to  the  right  of  the  opposite 


'  Per  Parker,  J.  6  How.  Pr.  B.  271. 

*  Bules  Sap.  Court  74. 

*  CuBsoii  V.  Whallon,  1  C.  E.,  N.  S.  28. 
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party  to  amend.*  If  the  cause  be  bronglit  on  for 
trial,  and  judgment  be  obtained  before  the  expiration 
of  the  time  to  amend,  the  party  having  the  right 'to 
amend  may  do  so,  and  the  judgment  will  be  set 
aside.'  Though,  if,  in  such  case,  the  plaintiff  does 
not  amend,  the  judgment  it  seems  is  regular.  The 
right  to  amend  is  not  per  se  a  stay  of  proceedings.' 

Js&ueSj  wTvere  tried. — ^The  Code  has  made  specific 
provisions  respecting  the  place  of  the  trial  of  civil 
actions,  and  under  these  provisions  a  variety  of  deci- 
sions have  been  made  which  respect  mainly  the 
practice  of  the  court  to  change  the  venue  as  it  was 
called,  or  place  of  trial. 

At  common  law,  the  venue  was  either  local  or 
transitory.  If  local,  it  must  be  laid  in  the  county, 
and  the  cause  tried  in  the  county  where  the  cause  of 
action  arose.  If  transitory,  it  could  be  laid  in  any 
county,  and  the  cause  of  action  tried  in  such  county, 
subject,  however,  to  its  being  changed  by  the  court  in 
some  cases,  if  not  laid  in  the  county  where  the  cause 
of  action  really  arose.*  It  is  perhaps  unnecessary  under 
our  system,  to  enquire  in  what  cases  at  common  law 
or  under  the  Revised  Statutes  of  New  York,*  an 
action  was  said  to  be  hcaly  and  in  what  cases  trarmr 
tory.  A  party  is  not  at  liberty  now  to  lay  his  venue 
in  any  county  he  may  choose  to  designate  in  the 


*  Washburn  v.  Herrick,  4  How.  Pr.  R.  15. 

*  Morgan  v,  Leland,  1  Code.  R.  123. 

*  1  C.  R.,  N.  S.  28. 

*  1  Chit.  PI.  267,  2  Saund.  74. 

*  See  2  R.  S.  (3rd  Ed.;  page  506. 
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coinplaint,  even  in  a  transitory  action,  except  in  the 
angle  case  of  all  tlie  parties  being  non-residents." 

The  following  actions  mnst  be  tried  in  the  county  in 
which  the  subject  of  the  action  or  some  part  thereof 
is  situated,  subject  to  the  power  of  the  court  to. 
change  the  place  of  trial  in  the  cases  provided  by 
statute. 

1.  For  the  recovery  of  real  property,  or  of' an  estate  or 
interest  therein,  or  for  the  determination  in  any  form  of 
such  right  or  interest,  and  for  injuries  to  real  property. 

2.  For  the  partition  of  real  property. 

8.  For  the  foreclosure  of  a  mortgage  of  real  property. 
4.  For  the  recovery  of  personal  property  distrained  for  ^ 
any  cause.' 

The  following  actions  must  be  tried  in  the  county 
where  the  cause,  or  some  part  thereof,  arose,  subject 
to  like  power  of  the  court,  to  change  the  place  of 
trial  in  the  cases  provided  by  statute. 

1.  For  the  recovery  of  a  penalty  or  forfeiture  imposed  by 
statute ;  except  that  when  it  is  imposed  for  an  offence  com- 
mitted on  a  lake,  river,  or  other  stream  of  water,  situated  in 
two  or  more  counties,  the  action  may  be  brought  in  any 
county  bordering  on  such  lake,  river,  or  stream,  and  opposite^ 
to  the  place  where  the  offence  was  committed. 

2.  Against  a  public  oflScer,  or  person  specially  appointed 
to  execute  his  duties,  for  an  act  done  by  him  in  virtue  of 
his  office,  or  against  a  person,  who,  by  his  command 
or  in  his  aid,  shall  do  anything  touching  the  duties  of  such 
officer.* 

*  Am.  Code,  §  125.  *  Am.  Code,  §  123. 

•  Am.  Code,  §  124. 
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In  all  other  cases,  the  action  sliall  be  tried  in  the 
county  in  which  the  parties,  or  any  of  them  shall 
reside  at  the  commencement  of  the  action ;  or,  of 
none  of  the  parties  shall  reside  in  the  state,  the  same 
may  be  tried  in  any  connty  which  the  plaintiff  shall 
designate  iii  his  complaint ;  subject,  however,  to  the 
power  of  the  court  to  change  the  place  of  trial  in 
the  cases  provided  by  statute.'. 

The  first  two  sections  *above  quoted,  are  mmilar  to 
the  provisions  of  the  Revised  Statues  relative  to  the 
venue  in  civil  actions/  The  last  se  ction  may  be  said 
to  be  new,  though  similar  to  the  46th  section  of  the 
Judiciary  act  of  1847,  requiring  the  venue  to  be  laid 
in  a  county  where  one  of  the  parties  resided,  or  an  ad- 
joining county,  and  which  section  was  subsequently, 
the  same  year,  repealed* 

It  is  said  by  JusnoE  Snx,  in  Lynch  v.  Mosher,*  that 
the  power  of  the  Supreme  Court  to  change  the  place  of 
trial  of  transitory  actions,  for  the  convenience  of  the 
witnesses  and  parties,  was  originally  exercbed  as  an 
incident  to  its  general  jurisdiction,  and  that  the  exer- 
cise of  such  power  was  not  the  subject  at  statutory 
provision  until  the  Revised  Statutes  of  1880.  The 
Code  does  not  define  the  cases  in  which  the  place  of 
trial  shall  be  changed,  but  leaves  this  question  as  it 
stood  under  former  statutes.  Its  only  effect  is  to 
take  from  the  court  the  exerdse  of  this  power  as  a 
part  of  its  general  jurisdiction,  and  confine  it  to 
"  cases  provided  by  statute,"  and  the  right  to  exer* 


'  Am.  Code,  §  124. 

•  2  R.  S.  (3d  Ed.)  606,, 

*  4  How.  Fr.  B.  86,  2  Code  B.  54. 
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cise  thiB  power  is  now  derived  from  the  Eevised 
Statues,  and  the  49th  section  of  the  Judiciary  act  of 
1847/ 

The  Eevised  Statutes  provided  that  transitory 
actions  should  be  tried  in  the  county  where  the  venue 
was  laid,  (that  is  in  any  county  where  the  plaintiff 
chose  to  lay  the  venue,)  "  unless  the  court  shall  deem 
it  necessary  for  ihe  convenience  of  parties  and  their 
witnesses,  or  for  the  purposes  of  a  fair  and  impartial 
trial,  to  order  such  issues  to  be  tried  in  some  other 
county,''  and  again : — 

^  And  the  court  shall  have  power  to  change  the  venue  in 
any  of  the  actionB  specified  in  this  section  (local  as  well  as 
transitory),  when  it  shall  appear  that  a  fair  and  impartial 
trial  cannot  bo  had  in  the  county  in  which  such  venue  is 
laid."' 

The  49th  section  of  the  Judiciary  Act  of  1847, 
referred  to,  provides  that  "  the  Supreme  Court  organ- 
ized by  this  Act,  shall  have  power  to  order  any  issue 
of  fact,  joined  in  any  suit  or  proceeding  at  law  or  in 
equity,  whether  joined  in  the  Supreme  Court  or  any 
County  Court,  or  other  court,  to  be  tried  in  any 
other  county,  on  good  cause  ehx/wn  tlierefor^  and  on 
such  terms  and  under  such  rules  and  regulations  as 
said  Supreme  Court  shall  prescribe." 

In  the  case  of  Lynch  v.  Mosher,  cited  supra,  it 
was  not  decided  whether  both  these  statutes  were 
stiU  in  force  under  the  Code,  or  whether  the  latter 


*  4  How.  Pr.  R.  86,  2  Code  R.  54. 

•  2  R.  S.  (3d  Ed.)  606,  §  2. 
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was  to  be  regarded  as  having  superseded  tlie  former* 
It  is,  however,  evident  from  the  phraseology,  that 
§  49  of  the  Judiciary  Act  was  not  intended  to 
restrict  or  narrow  down  the  causes  for  which  the 
place  of  trial  would  be  changed  in  any  action.  On 
the  contrary,  the  words  "for  good  cause  shown," 
seem  to  confer  a  still  broader  discretion  on  the  courts 
than  they  then  possessed.  The  sections,  however, 
are  in  substance  the  same,  and,  perhaps,  as  is  well 
remarked  by  Justioe  Sill,  the  latter  Act  may  be 
regarded  as  a  substitute  for,  or  a  revision  of,  the 
former.*  Since  that  decision,  however,  the  Legis- 
lature has  specified  the  cases  in  which  the  court  may 
change  the  place  of  trial,  by  an  amendment  to  the 
126th  section  of  the  Code,  as  follows : 

^'The  court  may  change  the  place  of  trial  in  the  follow- 
ing cases : 

^  ^^  1st.  When  the  county  designated  for  that  purpose  in  the 
complaint  is  not  the  proper  county. 

^^  2d.  When  there  is  reason  to  believe  that  an  impartial 
trial  cannot  be  had  therein. 

^^  3d.  When  the  convenience  of  witnesses  and  the  ends 
of  justice  would  be  promoted  by  the  change." 

By  the  same  section,  if  the  county  designated  for 
that  purpose  in  the  complaint  be  not  the  proper 
county,  the  action  may,  notwithstanding,  be  tried 
therein,  unless  the  defendant,  before  the  time  for 
answering  expires,  demand  in  writing  that  the  trial 
be  had  in  the  proper  county. 


'  See  also  4  How.  Pr.  B.  187. 
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It  was  held  under  tliis  section,  before  it  was 
amended  in  1851,  that  there  was  no  statute  under 
which  a  court  could  order  an  issue  of  law  to  be  tried 
out  of  the  county  originally  specified  in  the  com- 
plamt;  and  such  issue  must,  therefore,  be  tried  in  the 
Judicial  District/  It  is  believed  the  amendments 
of  1851  confer  this  power  upon  the  court,  although 
it  cannot  certainly  be  one  that  will  be  frequently 
called  into  action.  Whether  these  amendments,  in 
specifying  the  causes  for  which  the  place  of  trial 
may  be  changed,  are  designed  to  repeal  or  supersede 
the  provisions  of  the  Bevised  Statutes  above  referred 
to,  and  the  49th  section  of  the  Judiciary  Act,  has 
not,  to  the  author^s  knowledge,  been  yet  adjudicated. 
The  question  is,  perhaps,  of  not  much  practical  im- 
portance. Doubtless  the  courts  will  construe  the 
8d  subdivision  of  §  126,  "  When  the  convenience  of 
wH/nesses  cmd  the  end^  of  justice  would  be  promoted  by 
(he  change^  as  KberaUy  as  the  language  "  on  good 
ccmae  ehownj^  contained  in  §  49  of  the  Judiciary 
Act. 

The  practice  upon  the  application  to  change  the 
place  of  trial  and  proceedings  thereon,  will  not  be 
discussed  here.  A  variety  of  decisions  have  been 
made  on  this  subject  under  these  sections  of  the 
Code,  most  of  which  are  referred  to  in  the  note 
below.* 

'  Gonld  V.  Cbapin,  4  How.  Pr.  R.  188. 

*  Note.  1  Code  R.  82.  Warner  v.  Kenny,  id.  96.  Mfller  v. 
Hall,  id.  113,  3  How.  Pr.  R.  325.  Beardslej  v.  Dickinson,  4  Pr.  R. 
81.  Lynch  v.  Mosher,  4  Pr.  R.  86,  2  C.  R.  54.  Clark  v.  Pettibone, 
2  C.  R.  78.  Milligan  v.  Brophy,  2  C.  R.  118.  Goold  «.  Cliapiii) 
2  C.  R.  107,  4  Pr.  R.  185.    Myers  r.  Fector,  2  C.  R.  147,  4  Pr. 
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It  was  held  in  the  case  of  Warner  v.  Kenny/  that 
a  judgment  on  failure  to  answer,  was  a  trial  within 
the  meaning  of  the  Code,  and  that  the  application 
for  judgment  must  be  made  in  the  county  designated 
in  the  complaint  as  the  place  of  trial  The  Supreme 
Court,  since  that  case,  by  ite  general  rules  permits  m 
application  for  judgment  on  default  to  be  made  in 
any  county  of  the  district,  embracing  the  county  in 
which  the  action  is  triable,  or  in  an  adjoining  county, 
such  application  to  be  made  at  any  special  term,  and 
also  at  a  Circuit  Court  in  the  county  where  the  action 
is  triable.  But  when  a  reference  or  writ  of  inquiry 
shall  be  ordered,  the  same  shall  be  executed  in  the 
county  in  which  the  action  is  triable.*  This  seems  to 
be  regarded  as  simply  a  question  of  practice,  within 
the  power  of  the  Supreme  Court  to  change,  alter,  or 
modify  by  its  general  rules,  and  I  believe  it  has  not 
been  doubted  that  it  is  competent  for  the  court  to 
establish  such  a  rule,  notwithstanding  the  decision 
of  Warner  v.  Keimy,  above  referred  to. 

A  trial,  according  to  Mb.  Justice  Geiblet,  is  afii^al 


R.  240.    Sohenck  v.  M<Eie,  3  C.  R.  24.    Mixer  v.  M'Khiin,  3  0. 

R.  106,  4  Pr.  409.     Hasbrouok  v.  M'Adam,  3  C.  R.  39,  4  Pr.  R. 

342.    People  v.  Wright,  3  C.  R.  75,  5  Pr.  R.  23.     Mairs  v.  Rem- 

sen,  3  C.  R.  138.    Northrop  v.  Van  Dasen,  id.  140.    Hartman  v. 

Spenoer,  5  Pr.  R.  135.     Moore  v.  Gardner,  id.  243.     Johnson  v. 

Bryan,  1  C.  R.,  N.  S.  46.     Jordan  v.   Garrison,  6  How.  Pr.  R. 

6.    Vermont  R.  R.  Co.  v.  Northern  R.  R.  Co.  id.  106.    Mason  v. 

Brown,  id.  481. 

^  3  How,  Pr.  R.  323.    1  Code  R.  96.    Also  an  anonymous  case, 

1  Code  R.  82. 

'  91  Role  Sap.  Court. 
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disposition  of  the  cause,  and  does  not  require  an  ao- 
hud  "judicial  examination  of  the  issues."  Therefore, 
when  the  plaintiff  fails  to  appear  on  the  calling  of  a 
cause,  and  the  complaint  is  dismissed,  it  is  equivalent 
to  a  "  trial"*  In  analogy  to  this  decision,  it  would 
seem,  that  a  motion  by  a  defendant  for  a  dismissal  of 
the  complaint  pursuant  to  Bule  23,  where  the  plain- 
tiff fails  to  bring  an  issue  of  fact  to  trial,  must  be 
made  in  the  county  where  the  action  is  triable.  ' 

The  examination  of  an  issue  of  law  as  weU  as  of 
fact,  is  also  a  "  trial."  It  is  so  expressly  defined  by 
the  code  :* 

§  252.  A  trial  is  the  judicial  examination  of  the  issues 
between  the  parties,  whether  they  be  issues  of  law  or  of 

fiiCt. 

This  section  was  struck  out  by  the  amendments  of 
1851 :  issues  of  law  were  made  triable  at  the  General 
Term,  and  of  course  the  provisions  of  the  Code  re- 
specting the  place  of  trial,  had  no  farther  reference 
to  such  issues.  But  the  section  has  been  restored  by 
the  late  amendments,  and  the  question  occurs,  whether 
the  provisions  of  the  Code  respecting  the  place  of  trial 
are  to  be  literally  construed  as  intending  to  embrace 
both  kinds  of  issues.  In  analogy  to  other  proceedings 
under  the  Code,  and  with  reference  to  the  general 
uniformity  of  the  system,  I  should  not  hesitate,  if 
this  were  an  original  question,  to  answer  it  in  the  af- 
firmative. It  has,  however,  been  otherwise  decided. 
In  the  case  of  Gould  v.  Chapin*  at  the  Monroe  Special 

*  Dodd  V.  Curry,  4  How.  123. 
'  Origmal  Code,  §  207. 

•  4  Pr.  R.  188. 
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Term,  in  December,  1849,  it  was  said  that  there  is  no 
statute  under  whicli  courts  could  order  an  issue  of 
law  to  be  tried  out  of  the  county  specified  in  the  com- 
plaint ;  and  the  cause  must  for  this  purpose  be  triable 
in  the  district  where  tlie  venue  is.  This  dictum  was 
followed  by  Mb.  Justice  Willaed  at  the  Fulton  Special 
Term,  in  a  case  arising  before  the  amendments  of  1851,* 
and  which  directly  involved  the  question.  That 
able  jurist,  whose  opinions  in  every  case  are  certainly 
entitled  to  the  highest  respect,  held  that  title  4  of 
part  second  of  the  Code,  relative  to  the  place  of  trial 
of  civil  actions,  related  exclusively  to  issvse  of  fact^ 
notwithstanding  the  definition  of  the  Code  that  the 
determination  of  an  issue  of  law  is  also  a  ^^  trial."  He 
was  of  the  opinion,  that  the  argument  of  a  demurrer 
might  be  brought  on  at  any  special  term  in  the  dis- 
trict, or  a  county  in  another  district  adjoining  the 
county  mentioned  in  the  complaint.  The  author  is 
not  aware  that  this  practice  is  pursued  in  any  district 
other  than  the  4th,  or  that  it  has  received  the  sanction 
of  any  other  judge.  ,In  Bently  v.  JoneBy'  it  was  held 
that  the  decision  upon  a  demurrer  was  not  an  ordevy 
but  a  JTidgment.  This  was  a  decision  at  General 
Term."  The  same  doctrine  was  held  at  the  General 
Term  in  the  4th  district,  in  the  case  of  Mitchell  v. 
Weed.*    And  this,  too,  where  the  demurrer  was 


*  Ward  V.  Davis,  6  Pr.  R.  274. 
■  4  How.  Pr.  R.  33«. 

'  See  also  King  v.  Stafford,  5  How.  Pr.  R.  30 ;  and  Wood  v. 
Lambert,  3  Sand.  724. 

*  6  How.  Pr.  R.   127 ;  S.  C.  6  How.  Pr.  R.  30 ;  see  also  6 
How.  Pr.  R.  21. 
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ovenraled  by  a  judge  at  Chambers  as  frivolous.  In 
Warner  v.  Kenny/  it  was  held  that  the  mere  render- 
ing of  judgment  in  case  of  default,  where  no  issue  at 
all  was  joined,  was  a  "  trial"  within  the  meaning  of 
the  Code  sufficient  to  fix  the  place  where  such  judg- 
ment was  to  be  rendered.  These  decisions,  though 
not  upon  the  precise  question  raised  and  decided  in 
Ward  V.  Davis,  supra,  may  be  regarded  in  some  re. 
spects  as  conflicting  with  the  decision  in  that  case. 
The  ruling  of  Judge  Willard  in  Ward  v.  Davis,  that 
the  "  place  of  trial*'  spoken  of  in  the  Code,  relates 
exclusively  to  the  trial  of  ie&ues  o/fact^  cannot  be 
sustained  without  overruling  Judge  Parker  in  Warner 
V.  Kenny,  that  judgment  must  be  rendered  in  the 
county  specified  for  that  purpose  where  there  is  no 
issue  at  all  either  of  law  or  fact.  On  the  whole,  the 
more  correct  and  safe  practice  seems  to  be,  since  the 
late  amendments  have  restored  section  252  of  the 
Code  defining  what  a  trial  is,  to  consider  the  '^  place 
of  trial"  as  equally  applicable  to  the  decision  of  issues 
of  law  and  of  fact.  These  issues  should,  therefore, 
be  brought  to  trial  at  a  Circuit  Court  or  Special  Term 
in  the  county  designated  in  the  complaint,  unless  the 
place  of  trial  be  changed  by  order  of  the  court.  Even 
an  application  for  judgment  on  a  frivolous  demurrer 
to  a  judge  at  Chambers  should  also  be  made  in  the 
county  where  the  action  is  triable,  within  the  spirit 
of  the  decisions  in  Rae  v.  Washington  Mutual  Ins. 
Co.,"  Dodd  V.  Curry,'  and  King  v.  Stafford." 


*  1  C.  R.  96. 

*  6  How.  Pr.  R.  21.  '  4  How.  Pr.  R.  123. 

*  6  Id.  127.    Bat  see  Olenny  v.  Hiiehings,  4  How.  Pr.  R.  98. 
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SECTION  m.         ri' 


EFFECT  OF  THE  PLEADINGS,  AJTD  WHAT  FACTS 
DEEMED   ADMirrED    OK   THE   TRIAL. 


It  was  a  general  mle  under  the  former  practice, 
both  at  common  law  and  in  equity,  that  material 
allegations  of  fact  in  a  pleading  which  were  not 
denied  by  the  plea  or  answer,  were  for  the  purposes 
of  the  snit  deemed  to  be  admitted.  The  pleader 
confesses  the  fact  which  he  does  not  expressly  deny.' 

The  Code  has  adopted  substantially  the  same  role 
as  respects  the  complaint  and  the  counterclaim  set  up 
by  the  defendant.  Section  168,  as  amended  in  1852, 
reads  as  follows : 

*^  Every  material  allegation  of  the  complaint,  not  con- 
troverted by  the  answer,  as  prescribed  in  section  149 ;  and 
every  material  allegation  of  new  matter  in  the  answer  con- 
stituting a  counterclaim,  not  controverted  by  the  reply  aa 
prescribed  in  section  153,  shall,  for  the  purposes  of  the 
action,  be  taken  as  true.  But  the  allegation  of  new  matter 
in  the  answer  not  relating  to  a  counterclaim,  or  of  new 
matter  in  a  reply,  is  to  be  deemed  controverted  by  the  ad- 
verse party  as  upon  a  direct  denial  or  avoidance  as  the  case 
may  require." 


'  8  Wend.  448,  and  14  id.  507.    8  Paige,  68. 
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It  is  proper  to  remark  that  this  section,  before  the 
last  amendment,  read  so  as  to  include  the  whole  of 
the  answer.  Every  material  allegation  of  new  matter 
in  the  answer,  whether  constituting  a  counterclaim  or 
not,  was  required  to  be  controverted,  otherwise  such 
allegation  was  admitted  for  the  purposes  of  the  suit* 
The  amendment  limits  the  operation  of  the  section  to 
new  matter  comstibuting  a  (x/wiiUerclaim^  and  expressly 
provides  that  all  other  allegations  in  the  answer  shall 
be  deemed  controverted  without  any  reply. 

The  aUegationa  of  the  pleadings  within  the  mean- 
ing of  this  section  are  evidently  allegations  of  fact. 
This  was  held  in  a  very  early  case  under  the  Code, 
and  has  not,  it  is  believed,  been  questioned.  Justice 
Babculo,  in  the  case  referred  to,'  held  that  the  statute 
did  not  extend  so  far  as  to  embrace  averments  of  the 
mtmticm  with  which  a  party  had  executed  a  writteA 
instrument ;  and  in  his  opinion  on  this  point,  observes ; 
^^  This  statute  must  be  confined  to  allegations  oifact^ 
and  cannot  refer  to  an  averment  of  the  legal  con- 
struction, or  effect,  of  written  instruments ;  much  less 
can  it  be  applied  to  the  intention -or  meaning  of 
parties  when  they  execute  a  written  contract.  To 
adopt  the  construction  claimed  by  the  defendant's 
counsel,  would  be  to  subvert  not  only  the  rules  of 
pleading,  but  the  plainest  principles  of  justice.  In- 
stead of  determihing  what  the  parties  did,  we  should 
spend  our  time  in  the  vain  attempt  of  endeavoring  to 
ascertain  what  they  intended  to  do.''  There  can  be 
no  doubt  of  the  entire  correctness  of  these  views,  and 


*  Barton  v,  Sackett  and  others,  3  How.  Pr.  R.  858  \  I  Code  B. 
96,  Dntohess  Special  Term,  Deo.  1848. 
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they  may  be  very  safely  applied  to  all  mere  inferences, 
conclusions  of  law,  matters  of  evidence,  <fec^  <fec.,  set 
np  in  the  pleadings,  and  whicli  not  being  alle- 
gations of  fact^  need  not  be  answered.  So,  too, 
the  mere  claim  of  a  party,  in  his  demand  for  relief, 
constitutes  no  portion  of  the  complaint,  and  requires 
no  reply,,  because  no  issue  can  be  taken  on  it.*  And 
where  a  party  is  prvoUeged  from  answering  under 
oath,  by  section  157,  it  seems  he  may  omit  to  answer 
an  allegation  which  may  subject  him  to  prosecution 
for  felony  without  confessing  the  truth  of  such  aUe- 
gation.* 

Not  only  must  the  allegations  be  allegations  of 
fact^  within  the  meaning  of  the  section  under  con- 
sideration, but  they  must  be  material  allegations.  It 
is  only  every  material  allegation  that  is  required  to  be 
controverted,  or  that  falls  directly  within  the  provi; 
sion  of  section  168.'  No  allegation  in  a  complaint 
or  answer  can  be  deemed  m^Uerial  within  the  meaning 
of  the  section,  unless  an  issue  can  be  taken  upon  it 
Thus,  in  the  cases  above  mentioned,  as  to  the  intiention 
of  parties,  and  the  legal  construction  of  written  instru- 
ments,* the  prayer  for  relief,*  mere  matters  of  evi- 
dence, expressions  of  opinion,  redundancy,  and  irrele- 
vancy, and  generally  everything  stated  in  the  plead- 
ings, other  than  the  naked  facts  on  which  the  party's 
right  of  action  depends,  or  which  he  must  prove  to 


*  Averill  V.  Taylor,  5  How.  Pr.  R.  476. 

*  See  White  v.  Cnmmings,  3  Sand.  716,  and  ante. 

*  6  Barb.  S.  C.  R.  146,  6  How.  Pr.  R.  475. 

*  3  How.  Pr.  R.  369. 

*  6  Id.  476. 
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establish  his  connterclaim.*  Every  matter  which 
rrm8t  or  which  may  be  alleged'  in  the  complaint, 
or  the  counterclaim,  in  order  to  protect  it  from  de- 
murrer for  insnflSciency,  must  also  be  traversed  if  the 
party  pleading  intend  to  controvert  it  on  the  trial. 
Everything  else  may  be  considered  immaterial  within 
the  meaning  of  this  section,  and  an  omission  to  an- 
swer it  will  not  be  a  confession  of  its  truth/  Indeed, 
the  courts  seem  to  have  gone  farther  than  this,  and 
to  hold  the  doctrine  that  averments  properly  in  the 
pleadings  are  not  to  be  deemed  admitted  on  the  trial 
for  want  of  an  answer,  unless  they  are  such  as  on  an 
issue  taken  upon  them,  whether  of  law  or  fact,  will 
decide  the  cause,  so  far  as  relates  to  the  particular 
cause  of  action  to  which  it  refers.  This  was  held  iu 
the  Superior  Court  of  N.  Y.,  with  the  concurrence  of 
all  the  justices  in  the  case  of  Newman  v.  Otto.*  In 
reference  to  the  woi*d  "  material,"  as  used  in  section 
168,  the  court  remarks,  that  as  the  Code  has  not 
defined  its  meaning,  it  must  of  course  be  understood 
in  its  old  and  established  sense ;  and,  therefore,  that 
no  allegation  can  be  deemed  material  unless  an  issue 
taken  upon  it  wiM  'decide  the  cause  eofar  ae  relates  to 
ihs  particular  cause  of  action  to  which  ^  allegation 
refers.  Facts  pleaded  in  mitigation  of  damages  in  an 
action  for  libel  were  held  not  to  be  material  within 
this  definition.     So,  too,  matter  in  aggravation  of 


*  Isham  V.  Wiiliamsoii,  7  L.  0.  340. 
^See'as  to  raoh  matters,  ohap.  iv. 

*  Hurlow  V.  Hamilton,  6  How.  Pr.  R.  475,  and  see  also,  6  Barb. 
8.  C.  R.  145,  7  L.  0.  340. 

^  4  Sand.  668. 
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damages  when  properly  set  forth  in  the  complaint* 
An  omission  to  deny  such  matter,  is  not  tantamount 
to  a  confession  thereof  on  the  trial,  but  in  all  cases 
the  party  pleading  it  will  be  put  to  his  proof. 

I  have  thus  considered  the  nature  of  the  aUegor 
Hans  mentioned  in  section  168,  and  the  question  of 
their  matericAity.  There  is  another  point  in  this 
section  worthy  of  attention.  The  language  is  pe- 
culiar and  may  be  susceptible  of  two  meanings. 
"  Every  material  allegation  of  the  complmnt,  not 
controverted  by  the  answer,  ds  prescribed  m  section 
149,"  4&C.,  is  to  be  taken  as  true.  It  is  deemed  to  be 
admitted  only  when  not  controverted  as  prescj^ibed 
by  the  section  referred  to.*  Is  it  an  entire  failure 
to  deny  the  allegation  which  alone  can  have  the  ef« 
feet  of  an  admission,  or  will  a  failure  to  deny  in  manr 
ner  and  form  as  prescribed  by  the  section  referred 
to,  have  that  effect  ? 

We  have  seen*  that  a  mere  general  denial  under 
oath,  which  violates  this  rule  of  pleading  prescribed 
by  the  Code,  as  if  a  party  should  deny  the  whole 
complaint,  instead  of  ^o^A  allegation  thereof;  or  deny 
charges  collectively,  which  should  be  denied  disjunc- 
tively, is  defective  and  may  be  reached  on  demurrer ; 
or  if  manifestly  evasive  will  be  struck  out  on  motion 
as  a  sham  defence.f    But  will  such  defective  denial 

*  Ante,  page«  241,  409. 

*  Mott  V.  Burnett,  1  C.  R.,  N.  S.  225.  Hance  v.  Rinning,  id.  204. 

*  §  149.  **  The  answer  of  the  defendant  muBt  contain  :  1.  A 
general  or  speeifio  denial  of  each  mitterial  allegatioB  of  the  com- 
plaint controverted  by  the  defendant,  or  of  any  knowledge  or  infor- 
mation thereof  sufficient  to  form  a  belief.'^ 

The  language  in  respect  to  the  reply  is  similar,  §  158. 

t  This  indeed  seems  to  have  been  the  constmotioii  in  Wood 
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operate  as  an  admission  of  the  facts  on  .the  trial  t 
Or,  if  the  defendant,  instead  of  denying  cmy  hnouh 
ledge  or  vnformation  euffioient  to  form  a  h^def^  aa 
prescribed  by  the  Code,  shotdd  deny  his  recollection 
of  the  fact,  or  attempt  to  traverse  it  on  belief  merely, 
is  the  fact  to  be  deemed  admitted  for  the  purposes 
of  the  suit  within  the  meaning  of  section  168  ?  A 
literal  construction  of  the  language  perhaps  might  in- 
volve such  a  conclusion ;  the  words  "  as  prescribed," 
no  doubt,  may  be  construed  to  mean  "  m  fke  fnrnmeft 
prescribed.'*  This  indeed  seems  to  have  been  so  held 
at  Special  Term  in  Doremus  v.  Lewis,  a  cas^  which 
was  subsequently  reversed  at  the  Greneral  Term,* 
though  upon  a  diflferent  point  from  that  now  under 
consideration.  On  the  argument  of  that  case  at  Spe* 
cial  Term,  Jubtioe  Willabd  held  that  a  reply  to  ^e 
effect  that  the  plaintiff  had  not  sufficient  knowledge 
to  form  a  belief,  which  did  not  also  "  specifically  con* 
trovert"  the  allegation,  was  insufficient,  and  that  such 
reply  admitted  the  matter  so  attempted  to  be  an- 
swered. At  the  General  Term  the  reply  was  held 
sufficient,  and  the  judgment  reversed  without  con- 
sidering the  other  question  as  to  the  effect  of  such  a 
reply  as  an  admission  on  the  trial.  Without  regard- 
ing the  question,  therefore,  as  directly  adjudicated, 
I  should  much  doubt  the  correctness  of  the  practice 


V.  Staniels,  in  the  N.  Y.  Common  Pleas,  3  C.  R.  152.  A  tra* 
verse  that  the  defendant  ^  is  ignorant  of  whether ^^^  &c.,  was  held 
insufficient  and  the  facts  so  traversed  were  taken  as  admitted  on 
the  trial.  This  decision  was  sustained  by  the  General  Term  of  that 
court  on  appeal. 

^  8  Barb.  S.  C  R.  124. 
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in  this  respect,  indicated  by  decision  at  Special 
Tenn  in  Doremns  v.  Lewis. 

The  words  "  as  prescribed,''  must  refer  to  the  sub- 
stance, rather  than  the  mere  manner  or  form  of  the 
denial.  In  the  case  of  Howell  v.  Fraaer/  it  was  very 
properly  said  that  the  Code  never  intended  that 
judgment  should  be  given  against  a  party  who  has 
merits  for  a  mere  matter  of  form ;  and  it  was  held 
that  if  a  pleading  was  correct  in  substance,  though 
not  in  form,  the  remedy  was  not  by  demurrer,  but  by 
motion  to  make  it  more  definite  and  certain,  or  in 
some  way  other  than  by  demurrer.  A  demurrer,  it 
will  be  recollected,  admits  the  facta  /  if^  therefore,  the 
decision  in  the  case  last  cited  be  correct,  and  a  plain- 
tiff is  not  entitled  to  judgment  on  a  mere  defect  in 
the  form  or  manner  of  stating  the  denial  to  his  com- 
plaint, then  such  defect  will  not  be  considered  on  the 
trial  as  an  admission  of  the  facts.  Thus,  if  the  party 
denies  on  his  ^^  belief, ^  as  in  the  case  of  Howell  v. 
Fraser,  instead  of  in  the  formal  manner  prescribed 
by  the  Code,  the  opposite  party  should  first  be  re- 
quired to  interpose  some  specific  objection  to  the 
form  of  the  pleading,  either  by  motion  to  make  it 
more  definite,  or  in  some  other  way.  And  even 
where  a  denial  is  so  defective  as  to  cease  to  be  matter 
oiform  merely,  and  is  substantially  defective,  as  in 
the  cases  above  mentioned,  where  it  does  not  deny 
ea/i'k  allegation,  <&c.,  it  will  always  be  manifestiy 
proper,  and  I  think  necessary,  for  the  objecting  party 
to  correct  it  on  motion,  or  by  demurrer,  before  he 
will  be  allowed  to  treat  it  on  the  trial  as  an  absolute 
admission  of  the  facts  under  section  168. 

'  6  How.  Pr.  R.  221. 
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The  effect  of  ^  cmewer  of  one  defendant  on  the 
rights  of  another,  was  considered  in  Wood  worth  v. 
Bellows  and  others/  If  the  answer  of  one  defendant 
contain  a  proper  case  for  the  adjudication  of  equities 
between  himself  and  a  co-defendant,  but  contain  no 
denial  of  the  complaint,  or  any  defence  material  on 
the  question  of  the  plaintiff's  right  to  recover,  it  will 
be  struck  out  on  motion  as  irrelevant,  and,  perhaps, 
judgment  might  be  rendered  as  on  a  frivolous  defence. 
So  far  as  the  defendant,  who  fSuls  to  answer  is  con- 
cerned, he  is  not  deemed  as  admitting  anything 
alleged  in  an  answer  in  which  he  does  not  participate. 
The  facts  stated  in  the  complaint  as  to  him,  and  those 
facts  alone,  are  to  be  taken  as  true.* 

The  effect  of  a  pa/rticH  answer  to  a  complaint^  or  an 
answer  extending  to  only  one  distinct  cause  of  action, 
was  considered  in  Tracy  and  others  v.  Humphrey.* 
In  that  case  the  complaint  claimed  separate  and  dis- 
tinct bills  or  accounts,  and  an  aggregate  amount  as  a 
balance  due  upon  all ;  and  the  answer  denied  one  bill 
only,  and  the  balance  claimed,  but  was  silent  as  to 
the  other  two  bills.  The  court  held  the  effect  of  the 
pleadings  to  be  the  admission  by  defendant  of  the 
two  accounts  due,  and  on  a  motion  to  strike  out  a 
verified  answer  as  false,  suffered  the  answer  to  stand, 
and  ordered  judgment  for  the  plwntiff  on  the  two 
sums  not  denied,  leaving  the  action  to  proceed  in 
respect  to  the  residue. 

And  by  the  Code  When  the  answer  of  the  de- 


4  How.  Pr.  E.  24.  *  4  How.  Plr.  R.  24. 

'  5  id.  154. 
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fendaat  admits  part  of  the  plaintiff's  claim  to  be  just, 
the  court  on  motion,  may  order  such  defendant  to 
satisfy  that  part  of  the  claim,  leaving  the  action  to 
proceed  as  to  the  residue.* 


SECTION  IV. 

PLEADIiraS,  HOW  TO  BE  OONSTEUED. 

The  rules  whereby  to  determine  the  sufficiency 
of  the  pleadings  under  the  Code,  and  the  change  ef- 
fected by  the  Code  in  the  former  rules  of  pleading, 
both  at  law  and  in  equity,  were  fully  considered  in 
chap.  1.,  section  iv,  of  this  work.  It  remains  here 
briefly  to  notice  generally  the  rules  of  construction 
applicable  to  pleadings,  so  far  as  the  laqguage  and 
terms  employed  are  concerned,  and  how  these  rules 
are  affected  by  the  Code, 

It  was  a  general  rule  under  the  old  system,  and 
frequently  recognized  in  our  courts,  that  where  a 
pleading  is  equivocal,  and  two  meanings  present 
themselves,  that  construction  shall  be  adopted  which 
is  most  unfavourable  to  the  party  pleading.'  This 
however,  was  only  before  answer  to  the  pleading ; 
for,  after  verdict,  the  equivocal  expression  was  to  be 

'  Am.  Code,  §  244. 

■  1  Chit.  PI.  237, 1  Hm.  71,  2  id.  476. 
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construed  in  sncli  a  sense  as  would  support  the  ver- 
dict/ It  was  also  subject  to  certain  other  rules, 
namely,  that  the  language  of  the  pleading  should 
have  a  reasonable  intendment  and  construction;' 
and  where  an  expression  was  capable  of  different 
meanings  that  should  be  taken  which  will  support 
the  declaration,  &c.,  and  not  the  other  which  would 
defeat  it/  Thus,  in  an  action  on  a  bond  conditioned 
that  the  plaintiff  should  enjoy  certain  land,  <fec. ;  a 
plea  that,  "  after  the  making  of  the  bond,  until  the 
day  of  exhibiting  his  bill,  the  plaintiff  did  enjoy" 
without  averring  that  he  enjoyed  oontinudWy^  was 
held  to  be  good.  And  if  a  pleading  can  be  made 
good  by  any  state  of  facts  consistent  with  its  avei*- 
ments,  it  is  sufficient.  So  held  in  Utica  Insurance 
Company  v.  Scott,*  in  this  state  under  the  former 
system. 

The  rule  as  applied  under  the  decisions  of  the 
courts,  seems  to  liave  meant  nothing  more  than  that, 
if  the  expression  or  term  used  was  capable  of  differ- 
ent meanisgs,  the  court  would  construe  it  to  sup- 
port the  proceeding  in  which  the  particular  term 
occurred,  unless  by  doing  so,  they  would  be  obliged 
to  give  it  a  meaning  against  which  the  uses,  habits, 
and  understanding  of  mankind  would  plainly  revolt. 
This  was  the  rule  in  regard  to  actions  for  words, 
either  spoken  or  written,  namely,  that  the  court  is 
to   understand  them   according  to  their  ordinary 


'  2  John.  387,  15  East.  614.  "  13  John.  482. 

'  5  East.  244,  12  id.  270.  ^  8  Cow.  809. 
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acceptation  among  mankind;'  and  the  rule  is  the 
same  nnder  the  Code.*  If,  however,  the  expression 
or  term  was  clearly  capable  of  two  different  mean- 
ings, the  pleading  was  to  be  liberally  construed,  and 
that  construction  was  adopted  which  would  render 
the  pleading  consistent  with  itself.  If  the  sense  was 
ambiguous,  it  might  be  helped  by  the  context  or 
other  means ;  as  if  words  of  reference,  such  as, "  ^leri^ 
and  "  saiS!^  were  used,  they  would  not  be  referred  to 
the  last  antecedent,  where  the  sense  required  that 
they  should  be  referred  to  some  prior  antecedent.* 

These  rules  for  the  construction  of  pleadings  were 
liberal  and  proper,  and  went  far  towards  relieving 
the  proceedings  of  much  of  their  formality.  The 
Code  seems  to  have  substantially  re-enacted  them  in 
section  169,*  as  follows : 

^^  In  the  construction  of  a  pleading  for  the  purpose  of 
determining  its  effect,  its  allegations  shall  be  liberally  con- 
strued, with  a  view  to  substantial  justice  between  the 
parties.'' 

I  do  not  understand  that  this  section  refers  to  any 
thing  farther  than  the  mere  construction  of  the  lan- 
guage and  terms  used  in  the  pleading.  It  is  in  the 
construction  of  a  pleading/t>r  the  purpose  of  detenm/nr 
ing  its  legal  effect ;  and  is  not  one  of  those  rules  of 
construction  whereby  to  determine  the  sufficiency  of 
the  pleadings,  either  as  to  the  statement  of  facts 
which  go  to  constitute  the  cause  of  action,  or  the 
denial   and  statement  of   defence   in  the   answer ; 

*  5  John.  584,  3  Games,  76,  5  East.  546. 

»  6  How.  Pr.  R.  99,  6  id.  171.  ■  1  Chit.  PL  237,  238. 

^  Am.  Code. 
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th(mgli  in  Lewis  v.  Kendall,*  it  was  intioiated  that 
the  section  might  be  applied  to  a  defective  pleading 
which  violated  the  rules  of  the  Code  in  these  respects, 
yet  the  spirit  of  the  decision  is  manifestly  the  other 
way ;  and  the  court  in  that  case  remarks :  ^'  I  am 
satisfied  the  courts  will  have  to  enforce  these  rules 
with  some  rigor,  or  the  present  system  of  pleadings 
will  never  answer  the  purposes  for  which  it  was  in- 
tended." 

It  will  not  do,  therefore,  for  a  party  who  has  failed 
in  alleging  a  good  cause  of  action,  or  a  sufficient  de- 
fence, to  endeavor  to  escape  the  consequences  of  bad 
pleading  by  throwing  himself  upon  the  liberal  con- 
struction^ authorized  by  section  169.  The  court  is 
not  authorized  to  construe  a  material  allegation  into 
a  complaint  which  contains  no  such  allegation,  as  for 
example,  the  consideration  of  a  contract,  or  a  demand 
of  personal  property,  when  such  consideration  or  de- 
mand is  necessary  to  be  proved  in  order  to  entitle  the 
plaintiff  to  recover.  Nor,  as  in  the  case  of  Lewis  v. 
Kendall,  soiipra,  can  this  section  avail  to  make  a  hypo- 
thetical pleading  good,  or  one  which  violates  the 
general  rules  of  pleading  prescribed  by  the  Code. 

If  this  view  is  correct,  it  follows,  that  although  the 
section  in  question  may  be  in  some  sense  a  rule  to  de- 
termine the  sufficiency  of  the  pleadings,  yet  it  applies 
merely  to  the  construction  of  the  language  and  the 
terms  used,  and  has  no  reference  to  the  question  of  the 
sufficiency  of  the  facts  or  matters  of  substance  pleaded. 
It  is  to  be  applied,  as  was  the  rule  of  construction  under 
the  old  system,  mainly  where  words  are  equivocal,  and 


*  6  How.  Pr.  R.  65. 
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terms  and  expressions  are  capable  of  different  meanings. 
In  all  these  cases  the  constraction  is  to  be  liberal^  for 
the  pnrpose  of  determining  the  effect  of  the  allega- 
tion, and  with  a  view  to  substantial  justice  between 
the  parties.  It  should  be  as  liberal  certainly  as  under 
the  old  practice ;  more  so,  it  could  scarcely  weU  be ; 
for,  as  we  have  seen,  in  the  case  of  an  ambiguous  ex- 
pression, the  court  would  adopt  the  meaning  most 
favorable  to  the  pleader  when  necessary  to  sustain 
his  pleading,  if  it  could  be  done  without  violence  to 
the  clear  and  palpable  meaning  of  the  term  or  ex- 
pression in  its  common  acceptation.  Perhaps,  under 
the  Code,  cases  might  arise  where  a  liberal  conetruo- 
tionj  with  a  view  to  substantial  justice,  would  autho- 
rize the  court  to  go  further  and  adopt  a  construction 
in  aid  of  a  doubtful  pleading,  which  would  do  violence 
to  the  common  acceptation  of  the  term,  but  this  being 
a  matter  entirely  discretionary,  it  will  be  unnecessary 
to  speculate  upon  it  here. 

The  construction  is  to  be  liberal,  for  the  purpose  of 
determining  ite  effect  I  understand  thia,to  mean 
its  effect  generally  as  a  pleading  in  the  cause,  in 
whatever  way  the  question  is  raised ;  and  not  merely 
its  effect  as  an  admission  on  the  trial  under  section 
I  168.  No  doubt  cases  will  occur  where,  in  the  con- 
struction of  the  language  of  a  pleading  for  the  pur- 
pose of  determining  its  effect,  a^  less  rigorous  rule  of 
construction  may  be  authorized  under  this  section 
than  under  the  former  practice.  Thus,  when  a 
pleader  formerly  undertook  to  assign  a  breach,  not 
according  to  its  letter,  but  coming  within  the  sub- 
stance, or  effect  of  the  covenant,  he  was  held  to  a 
more  strict  rule  than  when  he  followed  negatively  or 
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affirmatively  the  words  of  the  covenant/  A  mere 
technical  defect  in  this  particular  wiU  now  un- 
doubtedly  be  remedied  under  this  section ;  and  if  the 
breach  assigned  be  substantially  sufficient,  it  wiU  be 
good.    And  so  in  other  cases. 

The  effect  of  the  pleading,  too,  as  an  admission  in 
the  cause  under  section  168,  may  also  sometimes  pro- 
perly  be  asskted  by  this  section.  If  the  denial  is  not 
strictly  in  manner  "  aapresor^ed^  by  the  Code,  and 
even  if  it  be  so  defective  as  to  present  a  fair  ground 
for  demurrer,  yet  if*  it  be  intended  as  a  denial,  and 
the  opposite  party  have  neglected  to  raise  the  ques- 
tion by  demurrer  or  on  motion,  a  liberal  construction 
would  authorize  the  court  to  give  it  the  effect  of  a 
traverse  on  the  trial* 


SECTION  V. 

SPEOLy^   BULES  APPLICABLE  TO  PLEADINGS. 

In  the  preceding  chapters  relative  to  the  com- 
plaint, the  answer,  the  reply,  and  the  demurrer,  re- 
spectively, the  principal  general  rules  applicable  to, 
and  which,  under  the  Code,  determine  the  sufficiency 
of  these  several  pleadings,  have  been  considered,  and 

'  4  HQl,  154,  anto,  page  168. 
'  See  last  geetion. 
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it  remaiiis  in  this  place  briefly  to  notice  some  special 
rules  provided  by  the  Code,  or  retained  from  the 
old  system,  applicable  mainly  to  the  form  of  the 
pleadings,  and,  first : 

'^  Every  pleading  in  a  Oonrt  of  Becord  must  be  subscrib- 
ed by  the  party,  or  his  attorney,  and  when  any  pleading  is 
verified,  every  subsequent  pleading,  except  a  demurrer, 
must  be  verified  also."* 

The  subject  of  the  verification  of  the  pleadings 
has  already  been  considered  in  the  preceding  chap- 
ters on  the  complaint,  answer,  and  reply.  In  respect 
to  the  rule  laid  down  in  the  above  section  of  the 
Code,  that  every  pleading  must  be  subscribed  by 
the  party  or  his  attorney,  it  is  to  be  observed  that  a 
failure  to  comply  with  the  rule  would  be  an  irregu- 
larity which  would  render  the  pleading  liable  to  be 
set  aside  on  motion,  precisely  the  same  as  a  defect  in 
the  title  of  the  complaint,  or  a  failure  to  demand 
the  relief  to  which  the  plaintiff  supposes  himself 
entitled,  as  to  which  see  ante,  chap.  iv.  sections  1  and 
8.  Such  a  defect  is  not  a  matter  of  substance,  and 
would  not,  therefore,  be  the  subject  of  demurrer. 
Nor  would  it  be  correct  practice,  it  is  conceived,  to 
treat  the  pleading  as  a  nullity  and  enter  judgment, 
as  was  done  in^  Hubbel  v.  Livingston,*  at  least  not 
until  the  pleading  had  been  returned,  or  notice  of 
the  defect  given  to  the  opposite  party.  In  the  case 
last  cited,  it  was  held  that  a  subscription  to  the  affi- 
davit of  verification  alone  was  a  sufficient  subscrip- 


'  Am.  Code,  §  156.  '  1  C.  H.  63. 
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tion  of  the  pleading  within  the  meaning  of  the  Code. 
The  rules  of  the  court  provide  that  every  plead- 
ing exceeding  two  folios  in  length,  must  have  the 
folios  distinctly  numbered  and  marked  in  the  mar- 
gin thereof;  and  the  pleadings  and  other  proceed- 
ings must  be  fairly  and  legibly  written/  This  is 
similar  to  the  former  rule  in  regard  to  equity  plead- 
ings.* If  not  so  written,  the  clerk  is  prohibited  from 
filing  them.'  This  seems  to  be  the  only  consequence 
of  a  violation  of  the  rule,  although,  perhaps,  in  a 
flagrant  case  it  might  be  treated  as  an  irregularity 
which  the  court  would  correct  on  motion.  So,  too, 
by  the  new  rules  several  defenses  are  required  to  be 
not  only  separately  stated,  but  plainly  numbered. 

The  items  of  an  account  are  not  necessary  to  be 
set  forth  in  a  pleading  under  the  Code.*  But  the 
Code  provides  that  the  party  pleading  an  account, 
shall  deliver  within  ten  days  after  demand  a  copy  of 
the  account.  The  answerj  however,  must  be  to  the 
pleading  itself,  and  not  to  the  bill  of  particulars. 
An  answer  avowedly  to  the  bill  of  particulars,  aud 
not  to  the  complaint,  was  held  to  be  insufficient,  and 
liable  to  demurrer.*  An  answer  alleging  a  set-off  in 
a  sum  of  money  equal  to  the  sum  claimed  by  the 
plaintiff,  "as  will  appear  by  the  account  current 
rendered  by  the  defendant  as  stated  in  the  com- 
plaint,'' is  indefinite  and  uncertain.  On  an  order  to 
make  such  an  answer  more  definite  and  certain  by 
amendment^  the  defendant  stated  his  set-off  to  be 


'  Sap.  Court  Rule  44.  '  Bule  74.        *  S.  C.  B.  Ride  44. 

*  Am.  Code,  §  135.  '  ScoviU  v.  Howell,  2  C.  B.  83. 
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generally  for  work  and  labor,  merchandise,  etc. 
Held  no  compliance  with  the  order,  and  the  answer 
struck  out  with  costs/  And  see  farther  as  to  the 
manner  of  pleading  an  account  on  the  part  of  the 
plainti£^  ante,  pages  169,  170,  and  on  the  part  of 
the  defendant,  ante,,  pages  813, 314. 

We  have  already  considered  the  special  rules  pro- 
vided by  the  Code  in  pleading,  first  a  judgment  or 
determination  of  a  court  or  officer  of  special  juris- 
diction 'y  second,  the  performance  of  conditions  prece- 
dent in  a  contract,  and  a  written  instrument  for 
the  payment  of  money ;'  third,  a  private  statute  ;* 
fourth,  in  cases  of  libel  and  slander  ;*  and  fifth,  in 
an  action  to  recover  property  distrained  doing  dam- 
age/ It  will  only  be  necessary  here  to  refer  to  what 
was  said  on  these  subjects  respectively  in  the  preced- 
ing pages.  These  rules  are  of  general  application, 
and,  of  course,  abolish  whatever  in  the  old  system 
conflicted  with  them.  They  may  properly  be  dassed 
here  as  fecial  rides  of  pleadiog,  because  unlike 
those  broader  principles  elsewhere  enunciated  and 
laid  down  in  the  Code,  they  relate  rather  to  the 
form  and  manner  than  to  the  substance  of  the  plead- 
ing. They  are,  also,  it  will  be  observed,  in  the  main 
permissive,  rather  than  obligatory;  leaving  it  op- 
tional with  the  party  to  plead  the  facts  in  the  man- 
ner indicated  in  these  sections,  or  to  adopt  the 
stricter  rules  of  pleading.  Thus,  in  an  action  or  de- 
fence on  a  written  instrument  for  the  payment  of 

'  Wiggins  V.  Gans,  3  Sand.  738.         '  §  161,  ante,  page  163. 

*  §  162,  ante,  pages  142,  162.  *  §  163,  ante,  page  163. 

*  §§  164,  165,  ante,  pages  164  to  167,  264  to  270. 

*  §  166,  ante,  page  270. 
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money  only,  "  ii  ahdU  he  sufficient  for  the  party  to 
give  a.  copy  of  the  instroment,^  etc.  Or  he  may 
state  it  in  his  complaint  in  the  usual  form  of  stating 
a  cause  of  action.  So  in  pleading  a  private  statute,  it 
is  swffiderd  to  refer  to  such  statute,  by  its  title  and 
the  day  of  its  passage ;  but  if  the  party  choose  to 
plead  it  in  the  old  form  and  manner,  he  may,  doubt- 
less, do  so  without  incurring  the  hazard  of  a  motion 
to  strike  out  the  matter  as  redundant. 

There  are  also  a  variety  of  other  special  rules  re- 
lative to  pleadings,  so  far  as  the  form  and  manner  of 
statement  are  concerned,  which  though  properly  be- 
longing to  the  old  system,  are  not  inapplicable  to 
the  new.  Many  of  these  we  have  incidentally  no- 
ticed in  various  parts  of  this  work,  and  do  not  intend 
to  refer  to  them  again  in  this  place.  One  or  two 
others,  however,  may  be  briefly  noticed  here. 

Thus,  under  the  present  system,  as  under  the  former, 
every  answer  to  be  good  must  either  traverse  or  deny 
the  facts  of  the  previous  pleading,  or  it  must  confess 
and  avoid  thenu  Under  the  former  system  a  plead- 
ing in  confession  and  avoidance  must  give  color  ;  that 
is,  it  must  confess  the  matter  adversely  alleged,  either 
expressly  or  impliedly,  to  such  an  extent  at  least  as 
to  admit  some  Tpp  Jit  right  in  the  opposite  party, 
which  requires  to  be  encountered  and  maided  by  the 
allegation  of  the  new  matter.*  It  was  not  required, 
however,  to  be  an  absolute  confession,  but  might  be 
avh  modo  merely,  so  far  as  to  admit  some  sort  of  ap- 
parent right  or  color  for  the  action ;  as,  in  an  action 
for  trespass  for   taking  sheep,  the  defendant  may 

*  Steph.  PL  201,  1  Chit.  PL  527.     1  Hill,  266,  6  id.  311. 
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plead  that  a  third  person  was  possessed  of  them,  and 
sold  them  to  him  in  market  overt,  for  though  this  does 
not  admit  the  sheep  to  have  been  the  plaintiff '^s  when 
the  defendant  took  them,  as  alleged  in  the  declara- 
tion, yet  it  admits  them  to  have  been  his  subject  to 
the  effect  of  the  sale  in  market  overt,  and  therefore 
gives  some  color  to  the  plaintiff's  claim/  This  prin- 
ciple of  giving  color  to  the  plaintiff's  claim  may  be 
applied  to  confession  and  avoidance  in  an  answer 
nnder  the  Code.  Such  an  answer  to  be  good,  must 
admit  an  apparent  or  prima  facie  right  of  action  in- 
dependent of  the  matter  disclosed  in  the  plea  to  de- 
stroy it.  And  it  has  so  been  held  under  the  Code," 
"  The  principles  of  pleading,''  says  the  Justice  who 
delivered  the  opinion  in  the  case  last  cited,  "  what- 
ever the  system,  are  always  the  same.  Its  office  is  to 
present  the  cause  of  action  on  one  side,  and  a  defence 
on  the  other.  This  is  not  less  true  under  our  pre- 
sent system,  than  it  was  under  the  former.  Names  are 
changed — ^useless  forms  and  technical  rules  are  abol- 
ished— ^but  the  principles  remain  unchanged.  What 
now  is  a  good  answer,  would  before  have  constituted 
a  good  plea  in  bar."* 

Again,  at  common  law,  it  was  a  principle  that 
every  pleading  must  be  an  answer  to  the  whole  of 
what  is  adversely  alleged.*  A  pleading  professing 
to  answer  the  whole,  and  answering  only  a  part,  is 


*  Steph.  Pl.:203. 

■  Ruddington  t?.  Davis,  6  How.  Pr.  R.  402. 

*  And  see,  as  to  color j  opinion  of  Selden  J.  in  Benedict  t?.  Sey- 
mour, 6  How.  Pr.  R.  305,  306. 

*  Steph.  PL  214,  13  Wend.  78. 
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bad  on  demnrrer.'  This  special  rule  of  pleading  has 
also  been  lield  applicable  under  tlie  Code,  and  a 
pleading,  commencing  as  an  answer  to  the  whole 
complaint,  and  assuming  to  answer  the  whole,  bnt 
containing  facts  which  only  constitute  a  defence  to  a 
part  of  the  complaint,  held  bad  on  demurrer.*  But 
the  rule  does  not  apply  to  a  pa/rtial  defence^  when 
allowed  to  be  pleaded  by  the  Code,  such  as  recoup- 
ment or  setroft' 

t  It  was  also  a  rule  of  pleading  at  law,  that  a 
traverse  could  not  be  taken  upon  matter  not  alleged, 
with  the  exception,  however,  that  it  might  be  taken 
upon  matter,  which  though  not  expressly  alleged,  is 
necessarily  implied/  The  effect  of  this  rule,  and  its 
application  to  pleadings  under  the  Code,  have  been 
alrea<dy  briefly  noticed  in  sections  2  and  8  of  chap- 
ter V.  The  principle  is  very  clearly  and  definitely 
recognized  in  Giesson  v.  Giesson,*  and  Lord  v.  Cheese- 
borough/  Thus,  as  in  the  former  case,  in  an  action 
on  a  promissory  note,  an  answer  averring  payment 
is  a  proper  traverse  to  the  fact  that  the  note  is  not 
paid,  a  fact  impUed  in  the  complaint  from  the  plain- 
tiff's possession  of  the  note ;  and,  as  in  the  latter 
case,  the  defendant  in  such  an  action  has  a  right 
to  traverse  the  plaintiff's  ownership,  or  interest  in  the 


•  1  Chit.  PI.  510,  1  Wend.  347,  23  id.  487. 
'  Thumb  o.  Walrath,  6  How.  Pr.  R.  196. 

•  Willis  V.  Taggard,  6  id.  433. 

^  Steph.  PI.  192,  193,  2  Sack.  629,  6  Mod.  158. 

•  1  C.  R.,  N.  8.  414. 
'  4  Sand.  696. 
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note,  thougli  the  owneraliip  be  not  expreesij  alleged 
in  the  complaint.  The  rule  is  also  very  clearly  illus- 
trated in  actions  for  libel  and  slander,  in  cases  where 
malice  must  be  proved,  but  need  not  be  eapre^slff 
alleged.  The  malice  implied  from  the  facts  set  forth 
in  the  complaint  is  a  material  allegation,  which  may 
be  traversed  or  denied  by  the  defendant's  answer, 
and  thus  an  issue  raised  thereon.'  Many  other  ex- 
amples in  illustration  of  the  principle  might  be  given, 
but  the  above  will  suffice  to  explain  its  genei'al 
nature. 

A  good  issue  at  common  law  could  not  be  joined 
on  two  affi/rmativ€8^  or  two  negatives.  An  example 
of  the  first  kind,  is,  where  the  defendant  pleads  that 
a  party  died  seized  in  fee,  and  the  plaintiff  replied 
affii'matively  that  he  died  seized  in  tail.'  An  iostance 
of  the  latter  kind,  is,  where  a  plea  states  a  request 
to  deliver  an  abstract  of  title,  and  a  refusal ;  a  repli- 
cation, that  the  plaintiff  did  not  neglect  and  refuse  to 
deliver  such  abstract  would  be  insufficient ;  he  should 
allege  affirmatively  that  he  did  deliver.'  These  rules, 
though  artificial  and  technical,  are  founded  in  good 
sense,  and  though,  perhaps,  not  essential  in  most 
cases,  to  the  validity  of  a  pleading  under  the  liberal 
system  adopted  by  the  Code,  yet,  it  would  be  well 
in  framing  an  issue  always  to  observe  them.  In  the 
late  case  of  Giesson  v.  Giesson,*  the  Court  of  Appeals 
defines  an  issue  to  be  substantially  the  same  as  it  was 
under  the  former  system,  and  of  course  a  good  trar 


'  See  on  this  point,  ante,  pages  268,  269,  and  cases  there  citecL 

•  Steph.  PL  385.  •  6  East.  556,  557. 

*  1  C.  R,  N.  S.  414. 


SBa  v.]        ETJLES  APPUOABLB  TO  PLEADINGS.  485 

verse  must  be  taken  in  the  same  way.  "  An  issue  is 
joined/'  as  was  said  in  that  case,  "  when  there  is  as 
direct  affirmoAion  and  denial  of  the  fact  in  dispute, 
and  it  imakes  no  difference  whether  the  affirmative  or 
the  negative  is  first  averred.^  It  is  not  a  violent  in- 
ference, from  this  language  to  say,  that  two  affi/rmor 
twe  propositions,  or  two  negaiive  propositions  cannot 
form  such  an  issue.  And  perhaps  cases  might  occur 
under  the  Code  in  which  such  an  answer  would  be 
held  evasive,  and,  if  not  struck  out  on  motion,  might 
at  least  be  made  more  definite  and  certain  by  amend- 
ment. 

A  similar  defect  in  pleading  is  what  was  called  a 
negatwe  pregnant  This  was  such  a  form  of  denial 
as  implied  or  carried  with  it  an  affirmative,  and  was 
susceptible  of  a  double  meaning.  As,  for  example, 
in  an  action  of  trespass,  the  defendant  pleaded  that 
he  entered  the  plaintiff's  house  by  license  given  by 
plaintiff's  daughter,  and  the  plaintiff  replied  that 
he  did  not  enter  by  her  licence.  This  was  considered 
a  negative pregncmtj  and  it  was  held  that  the  plaintiff 
should  have  traversed  the  entry  by  itself,  or  the 
license  by  itself."  Such  a  pleading  is  said  to  be  bad 
for  ambiguity.  While  professing  to  deny  the  license, 
it  implies,  or  carries  with  it,  the  idea  that  the  license 
was  given.  Such  a  defect  in  a  traverse,  under  the 
Code,  particularly  where  it  purports  to  answer  a  veri- 
fied pleading,  may  amount  to  a  mere  evasion,  and 
render  the  pleading  liable  to  be  corrected  on  motion. 

It  was  also  a  rule  of  pleading,  and  one  which  may 
with  great  propriety  be  applied  to  the  Code,  that  a 


'  Steph.  PI.  381. 
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traverse  must  he  neither  too  la/rge^  Ttor  too  na/rraw. 
A  traverse  may  be  too  large,  by  being  taken  in  the 
conjunctive  instead  of  tbe  disjunctive,  or  by  involving 
in  the  issue  quantity,  time,  place,  or  other  circum- 
stances, which  though  forming  part  of  the  allegations 
traversed,  are  immaterial  to  the  merits  of  the  cause. 
So,  too,  it  may  be  too  narrow,  by  being  applied  only 
to  part  of  a  cause  of  action ;  or,  of  an  allegation, 
which  the  law  considers  as  in  its  nature  indivisible.^ 
A  familiar  example  of  the  former  kind  of  traverse  is 
found  in  a  case  where  the  defendant  alleged  that  he 
had  served  the  plaintiff  half  a  year  at  D,  in  :the 
county  of  K.,  and  the  plaintiff  replied,  that  he  had 
not  served  him  half  a  year  ai  2?.,  m  ike  oounty  of  K. 
This  was  held  bad  as  involving  tke  place,  in  the 
issue.'  Where  a  plaintiff  alleges  a  series  of  charges 
as  lus  cause  of  ac'ion,  proof  of  any  one  of  which 
wiU  entitle  him  to  recover,  and  the  defendant  denies 
these  charges  ccnjimctwely,  the  traverse  is  too  large, 
and  the  answer  will  be  insufficient.  This  rule  has 
been  expressly  adjudged  to  apply  under  the  Code, 
and  an  answer  to  a  complaint  for  assault  and  battery, 
denying  in  the  language  of  the  complaint,  that  the 
defendant  did  ^^  assault  the  plaintiff,  and  seize  him 
by  the  coUar,  and  shake  him  violently,"  was  held 
bad  on  demurrer.'  It  should  be  observed,  however, 
that  in  many  cases  where  a  traverse  following  the 
exact  language  of  the  complaint  would  be,  techni- 
cally speaking,  too  broad,  as  involving  time,  place. 


•  Steph.  PL  248,  249. 

•  Steph.  PI.  248,  249. 

•  Hopkins  v,  Eyerett,  6  How.  Pr.  K.  159. 
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or  other  immaterial  matters  in  the  issue,  the  46f<^ct 
is  merely  a  matter  of  form  in  the  statement,  and  if 
liable  to  objection  at  all  shotdd  be  on  motion  to  cor- 
rect the  pleading,  rather  than  by  demmrer,  unless  it 
be  manifestly  evasive.  The  same  may  be  said  with 
respect  to  a  traverse  that  is  too  narrow ;  as,  for  ex- 
ample, if  in  a  complaint  for  labor  and  services,  from 
January  1st,  1861,  to  January  1st,  1862,  the  defendant 
should  deny  that  the  plaintiff  worked  for  the  whole 
time  alleged.  The  defendant  being  entitled  to  com- 
pensation for  part  of  his  services,  it  is  no  sufficient 
answer  to  say,  that  he  did  not  work  the  full  time ; 
and  the  court  would,  doubtless,  on  motion,  compel 
the  defendant  to  correct  his  pleading. 

Most  of  the  other  rules  relative  to  the  mode  and 
manner,  as  well  as  the  form  of  pleading,  which  are 
still  in  force  as  rules  of  logic,  at  aU  events,  if  not 
absolute  rules  ^^  to  determine  the  sufficiency^'  of  the 
pleadings,  have  been  already  noticed  in  varions  parte 
of  this  work,  and  the  extent  of  their  application 
under  the  Code  considered.  I  shall  not  attempt  to 
detail  or  classify  them  here,  qr  to  pursue  the  investi- 
gation farther.  One  or  two  brief  remarks  relative  to 
certain  rules  of  pleading  which  have  become  obsolete 
and  can  have  no  application  to  the  new  system,  will 
close  this  branch  of  the  subject. 

When  an  issue  of  law  was  tendered  on  a  demurrer, 
the  opposite  party  was  bound  to  accept  it,  which  he 
did  by  putting  in  a  formal  ^*oi/i{for  w  (fewt^rr^.  This 
is  now  no  longer  necessary ;  the  demurrer  itself  rabes 
the  issue.*  * 


.<»:  ••■« 


^  Morgan  v.  Leland,  1  C.  R.  123. 
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The  rales  relative  to  pleading  in  all  mere  matters 
of  form,  sncli  as  time,  place,  &c.,  when  not  material 
to  the  issue,  or  necessary  to  apprise  the  opposite 
party  of  the  exact  nature  and  extent  of  the  claim,  are 
no  longer  in  force.  So,  too,  the  rtQe  that  pleadings 
should  observe  the  known  and  ancient  forms  of  ex- 
pression as  contained  in  approved  precedents.  In 
pleading  the  statute  of  limitations,  the  defendant 
alleged  that  he  was  not  guUty  within  eix  yea/rs^  instead 
of  alleging  that  the  cause  of  action  did  not  <iccrvs 
within  six  yea/rs;  and  this  was  held  defective  in 
special  demurrer.*  All  these  technical  rules  are,  of 
course,  abrogated  by  the  Code. 

So,  too,  it  ia  conceived,  in  respect  to  the  rule  that 
a  plea  which  amounted  to  the  general  issue  was  de- 
fective, and  liable  to  demurrer,  as,  in  an  action  on  a 
bond,  if  the  defendant,  instead  of  pleading  the 
general  \s^^VL^no7iestfaci/umy  should  confess  the  bond, 
but  allege  that  it  was  executed  to  a  person  other  than 
the  plainttfl^  this  pleading  under-  the  old  system  was 
held  bad,"  Such  an  answer,  setting  up  as  it  does  the 
facts,  would  now,  it  is  presumed,  be  good,  and  the 
above  rule,  if  not  wholly  obsolete,  can  have  but  a 
very  limited  application.'  As  to  the  rule  that  matters 
are  to  be  pleaded  according  to  their  legal  effect,  see 
ante,  pages  148  et  seq. 

There  are  a  variety  of  minor  miscellaneous  rules 
also  which  were  peculiarly  adapted  to  the  old  system, 
but  have  now  become  obsolete.    Thus,  the  roles  re- 


(       ' 


*  3  Barn,  and  Aid.  448.  *  1  Sid.  470. 

'  See  remarks  on  this  subject)  ante,  pages  261,  262. 
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lative  to  the  entitling  of  pleadings,  tlie  formal  com- 
mencement and  conclusion  of  pleadings,  <fec.,  &c. 
All  these,  it  is  evident,  can  no  longer  apply  under 
the  Code.  It  was  also  a  general  rule  that  a  plaintiff 
claiming  under,  and  pleading  a  deed  or  other  sealed 
instrument,  or  letters  testamentary,  or  letters  of 
administration,  was  bound  to  make  prof  e?%  as  it  was 
called,  which  was  to  the  effect  that  the  party  "  now 
brings  the  said  indenture  (or  other  instrument)  here 
into  court."  If  not  so  alleged,  the  pleading  was  de- 
fective. This  formality  Is  now  dispensed  with  under 
the  Code.  So  held  in  Bright  v.  Currie,'  in  an  action 
brought  by  an  administrator,  that  profert  of  his 
letters  of  administration  is  not  necessary. 


*  10  L.  0.  104. 
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CHAPTER  IX. 

OP  AMENDMENTS,  VARIANCES,  AND  MISTAK:ES  IN 

PLEADING. 

The  subject  of  the  amendment  of  pleadings  and 
of  variances  between  the  pleadings  and  proof  on  the 
trial,  is  one  of  considerable  importance,  and  requires 
a  particular  consideration.  The  subject  will  be 
treated  in  the  foUowing  order : 

1.  Amendments  in  general,  how,  and  when  allowed, 
and  on  what  terms. 

2.  Variances  between  pleadings  add  proof. 

8.  Defects  in  pleading,  when,  and  how  aided. 


SECTION  I. 

AMENDMENTS  IN  GENERAL,  HOW,  AND  WHEN  ALLOWED, 

AND  ON  WHAT  TERMS. 

At  common  law,  amendments  could  be^  made  at 
any  time  before  judgment  was  signed  in  the  discre- 
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tion  of  the  court.  They  might  be  allowed,  either  of 
conrse,  without  motion,  upon  motion  after  notice,  or  on 
the  argument  of  motions  made  by  the  adverse  party 
for  the  purpose  of  taking  advantage  of  the  defect.  A 
declaration  might  be  amended  of  course  at  any  time 
before  the  defendant  put  in  his  defence.*  And  by 
the  i-ules  of  the  court,  within  a  certain  time  after 
defence  put  in,  or  before^  default  for  not  replying,  the 
plaintiff  might  amend  in  certain  cases,'  such  as  by 
changing  the  venue,  by  increasing  the  damages  laid 
where  there  is  no  bail,'  but  not  by  adding  new 
counts,  or  by  inserting  the  name  of  a  party  defendant 
who  has  not  been  served  with  process,*  &c.  &c.  The 
defendant  also  might  amend  of  course,  without  costs, 
on  a  proper  affidavit ;  but,  if  he  wished  to  add  a  new 
plea,  or  it  was  necessary  to  amend  a  second  time, 
leave  of  the  court  must  be  obtwned.* 

Similar  rules  obtained  in  respect  to  pleadings  in 
equity.  The  plaintiff  might  amend  his  complaint  of 
course,  and  the  defendant  his  answer  of  course  in 
certidn  cases,  or  after  the  time  for  answering  had 
expired,  or,  on  a  demurrer  to  the  matter  of  the  whole 
bill,  he  might  be  allowed  to  amend  on  motion  in  the 
discretion  of  the  court.* 

But  amendments  after  judgment  were  not  allowed 
at  common  law.  The  statutes  of  amendments  and 
jeofails  were  designed  to  remedy  this  inconvenience, 
and  to  authorize  certain  amendments  to  the  proceed* 
ings  after  judgment.     These  various  statutes  were 


*  7  Cow.  164.  •  But  see  4  Hill,  560. 

*  2  John.  Cas.  219,  *  1  Wend.  71. 
'  1  Burr.  Pr.  176. 

*  See  Equity  Praotioe  in  this  respect,  1  Barb.  Ch.  Pr.  206  to  225. 


492  AMEND^IENTO.  [cH.  IX. 

re-enacted  with  some  alterations  in  this  State,  at  an 
early  day,  and  were  in  substance  incorporated  into 
the  Revised  Statutes.* 

Before  proceeding  to  consider  the  provisions  made 
in  respect  to  amendments  of  the  pleadings  hy  the 
Code,  I  shall  briefly  notice  the  provisions  of  the 
statute,  and  the  practice  in  the  comets,  before  the 
Code,  for  the  purpose  of  a^ertaining  how  much,  (if 
any,)  of  that  practice  still  remains. 

The  first  section  in  the  title  of  the  Revised 
Statutes,  above  referred  to,  provided  as  follows : — 

"  The  court  in  wliich  any  actiou  shall  be  pending,  shall 
hiive  power  to  amend  any  process,  pleading,  or  proceeding 
in  sncli  action,  either  in  form  or  substance,  for  the  furtherance 
of  justice,  on  such  terms  as  shall  be  just,  at  any  time  before 
judgment  rendered  therein.'" 

The  fourth  section  of  the  same  title  provides  that 
offer  judgment,  any  defect,  or  imperfection,  in  mat- 
ters of  form,  contained  in  the  record,  pleading?^  <fee., 
may  be  amended  by  the  court  in  affirmance  of  the 

judgment. 

And  by  the  seventh  section  of  the  act  judgment 
should  not  be  reversed,  or  stayed  after  verdict, 
(among  various  other  things,")  for  the  following 
causes : — 

"  For  any  mispleading,  miscontinuance,  or  discontinuance, 
insufficient  pleading,  lack  of  color,  jeofail,  or  misjoining 
of  issue." 


'  R.  S.  Title  v.  chap,  vii.,  Part  3. 

"  2  R.  S.  (3ded.)  p.  519. 

»  As  to  which  see  statute,  2  R.  S.  (3d  od.)  p.  520,  §  7. 
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"For  the  want  of  any  allegation, or  averment,  on  account 
of  which  omission  a  special  demurrer  could  have  been 
entertained." 

"  For  omitting  any  allegation,  or  averment  of  any  matter, 
without  proving  which,  the  jury  ought  not  to  have  given 
such  verdict." 

"  For  any  mistake  in  the  name  of  any  party  or  person  ; 
or  in  reciting  or  stating  any  day,  month,  or  year,  when  the 
con-ect  name,  time,  sum,  ©r  description,  shall  have  been 
once  rightly  alleged,  in  any  of  the  pleadings  or  pro- 
ceedings." 

And  by  tlie  eigbtli  section  all  otlier  imperfections, 
defects,  &c.,  "  of  the  like  nature^  not  being  against 
the  riglit  and  justice  of  tlie  matter  of  the  suit,  and 
not  altering  the  issue  bet^veen  the  parties,  or  the 
trial,"  migbt  be  supplied  and  amended. 

By  statute  also  a  variance  between  pleading  and 
proof  migbt  be  disregarded  on  the  trial  in  certain 
specified  cases,*  when  such  pleading  could  be  amended 
by  the  court  after  verdict.  But  in  order  to  authoiize 
this,  tlie  court  must  be  satisfied  that  the  party  object- 
ing has  not  been  surprised  and  misled  by  it,  or  pre- 
vented from  making  due  preparation  for  a  full  answer 
on  the  merits.  Whether  he  was  likely  to  have  been  so 
surprised,  or  misled,  &c.,  was  a  question  for  the  court 
in  the  'exercise  of  a  sound  discretion.'  Under  the 
like  qualifications,  it  was  said,  independent  of  the 
statute,  amendments  might  be  made  at  the  trial,  of 
most  variances  betw^een  pleading  and  proof  where  the 
action  was  founded  on  an  oral  contract  or  wrong.* 


'  See  2  R.  S.  (3d  ed.)  p.  504,  §  98. 

'  15  Wend.  672,  3,  17  id.  113,  19  id.  542. 

*  19  Wend.  542,  and  see  Cow.  and  Hiirs  Notes,  521,  2. 
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Under  the  above  statutes,  and  the  practice  adopted 
by  the  courts  of  this  state  before  the  Code,  it  was 
held  that  any  matter  was  amendable  before  verdict, 
which  could  be  cured  by  verdict/  The  court  would 
not  allow  a  mere  formal  objection  to  defeat  an  action, 
but,  in  "  furtherance  of  justice,**'  and  provided  no 
injury  was  sustained  by  the  party  opposing,  would 
allow  amendments  at  any  stage  of  the  cause/  A 
variance,  not  affecting  the  merits,  would  be  disre- 
garded at  bar,  without  ordering  an  amendment, 
leaving  the  party  to  apply  for  such  amendment  if  he 
deemed  it  advisable.* 

But  a  plaintiff  was  not  permitted  to  amend  his 
declaration,  by  inserting  the  name  of  a  person  as 
defendant  who  was  not  served  with  process/  Nor, 
as  a  general  rule,  would  the  courts  grant  leave  to 
amend,  to  enable  a  party  to  sustain  an  unconscionable 
defence/  A  defendant  would  not  be  allowed  to  set 
up  the  statute  of  limitations  as  an  amendment/  But 
he  might  amend  an  unconscionable  plea  if  adjudged 
defective/  A  defendant  was  permitted  to  add  a 
plea  of  justification  in  an  action  of  slander,  after  issue 
joined.'  So,  too,  in  slander,  a  declaration  might  be 
amended  after  issue,  especially  in  a  case  where,  on 
a  discontinuance,  the  statute  of  limitations  would 


•  10  Wend.  214. 

'  With  this  qualifioation,  the  discretion  of  the  ooari  in  allowing 
amendments  was  unlimited. 

•  6  Cow.  360,  1  id.  670.  *  1  Sand.  719. 

'  1  Wend.  71.  *  6  Cow.  606,  3  Wend.  672. 

'  2  Wend.  608.  •  8  Wend.  373. 

•  1  HiD,  637. 
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attach/  But  in  such  action  a  count  for  a  newly  dis- 
covered cause  of  action,  barred  by  the  statute,  could 
not  be  added.*  Although  the  court  would  allow 
amendment  in  penal,  as  well  as  in  ordinary  actions,' 
yet  the  plaintiff  was  not  allowed  in  a  penal  action  for 
usury  to  amend,  so  as  to  save  the  statute  of  limita- 
tions.^ The  merits  of  the  proposed  amendment 
would  not  be  enquired  into  by  the  court  further 
than  to  ascertain  that  it  was  not  frivolous.* 

Aflber  verdict,  amendments  were  also  liberally 
fdlowed.  On  a  general  count,  which  the  testimony 
on  the  trial  did  not  sustain,  the  plaintiff  after  veis 
diet,  was  permitted  to  add  a  proper  count.*  And  in 
MiUe(  V.  Watson,*  after  three  trials,  and  though  the 
statute  had  run,  a  count  on  a  special  agreement  was 
added,  the  agreement  having  been  proved  on  the 
trials  without  objection.  In  a  declaration  by  execu- 
tors, allegmg  a  promise  to  the  testator,  the  plaintifb 
were  permitted  to  amend  after  trial,  by  alleging  the 
promises  to  have  been  made  to  them  as  executors, 
special  circumstance  appearing  to  warrant  it.*  And, 
so,  too,  after  a  report  of  referees,  though  the  objection 
was  made  during  the  trial*  In  such  cases,  amend- 
ments will  be  allowed  on  terms.'*  Where  the  plaintiff 
has  a  verdict  against  him  on  the  facts,  judgment 
against  him  on  demurrer  is  final"    So,  too,  if  the 


*  1  Wend.  98. 

•  1  Hm.  637.  •  6  Weni  616. 

*  17  John.  346.  •  4  Cow.  655. 

•  7  Cow.  93.  '  6  Wend.  506. 

'  20  Wend.  668.  •  1  Sand.  70,  72. 
^*  Same  oases,  and  see  6  Cow.  360,  3  Wend.  356. 
''  21  Wend.  255. 
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plaintiff  have  a  verdict  on  an  issue  of  fact  in  the 
cause,  the  defendant,  if  judgment  be  against  him  on 
demurrer,  cannot  have  leave  to  amend.' 

In  equity,  also,  amendments  were  allowed  with 
great  liberality,  both  before,  and  at,  and  after 
the  hearing,  particularly  amendments  relative  to 
parties.  On  a  demurrer  allowed  for  matters  of  form, 
the  complainant  was  suffered  to  amend  on  terms.* 
After  exception  to  the  answer,  the  plaintiff  might 
have  leave  to  amend  on  terms  by  adding  new  charges 
and  new  parties.'  But  after  the  cause  had  been  set 
down  for  hearing  he  would  not  be  allowed  to  amend 
his  bill  by  adding  new  charges.*  Though  he  might 
in  such  case  be  permitted  to  file  a  supplemental  bilL* 
As  a  general  rule,  however,  amendments  to  pleadings 
which  were  sworn  to,  were  allowed  with  great  cau- 
tion.* But  if  the  amendments  were  merely  in  addi- 
tion to,  and  not  inconsistent  with,  the  matter  of  the 
bill,  they  might  be  made,  and  that,  too,  of  course, 
and  without  costs.' 

It  will  be  unnecessary  to  consider  further  the  sub- 
ject  of  amendments  under  the  statute,  and  the  former 
practice  of  our  courts  in  law  and  equity.  What  has 
thus  far  been  said  will  serve  as  a  proper  introduction 
to  the  consideration  of  the  subject  as  defined  in  the 
Code,  and  practically  illustrated  by  the  later  deci- 
sions of  our  courts. 


*  18  John.  28. 

"  3  Paige,  505.  "  3  John.  Ch.  R.  410. 

*  3  Barb.  Ch.  R.  637.     3  John.  Ch.  R.  423. 

*  4  John.  Ch;  R.  363.  *  1  Edw.  46. 
'  1  Barb.  Ch.  Pr.2]0. 


SEC,  I.]  now  AND  WHEN  ALLOWED.  49  ^7 

The  sixth  chapter  of  Title  6,  Part  2  of  the  Code, 
relative  to  mistakes  in  pleading  and  amendments, 
professes  to  prescribe  the  cases  and  circumstances  in 
which  amendments  may  be  made  to  the  pleadings 
and  proceedings,  and  variances  at  the  trial  disre- 
garded. The  commissioners,  in  their  note  to  this 
chapter,  (which  seems  designed  to  supersede  the  for- 
mer provisions  of  the  statute),  say,  that  they  have 
provided  a  means  of  amendment  of  the  most  liberal 
character ;  as  liberal,  indeed,  as  they  could  devise.* 
I  shall  consider,  in  this  place,  simply  the  subject 
of  amendments  to  the  pleadings,  leaving  that  of 
variances  for  the  following  section. 

The  Code  provides  that  the  pleadings  may  be  cor- 
rected by  amendment,  as  under  the  former  practice, 
in  three  ways  or  classes  of  cases : — First.  By  the 
party  himself,  of  course,  without  application  to  the 
court.  Second.  By  the  *  court,  on  application  of  the 
party  desiring  the  amendment.  Tltird.  By  the 
court,  either  at  the  trial,  on  judgment  rendered,  or  on 
motion  of  the  adverse  party  seeking  to  take  advan- 
tage of  the  defect.  Each  of  these  will  now  l>e  con- 
sidered. 

1.  Amendment  of  course. — ^That  portion  of  the  Code 
which  makes  provision  on  this  subject,  is  in  these 
words : 

"  Any  pleading  may  be  once  amended  by  the  party,  of 
course,  without  costs,  and  without  prejudice  to  the  proceed- 
ings ah'eady  had,  at  any  time  before  the  period  for  answer- 
ing it  expires;  or,  it  can  be  so  amended  at  any  time  within 
twenty  days  after  the  service  of  the  answer,  or  demurrer,  to 

*  First  Report  of  Gomrs.  p.  168. 
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such  pleading,  nnleds  it  be  made  to  appear  to  the  court  that 
it  was  done  for  the  purposes  of  delay,  and  the  plaintiff  or 
defendant  will  thereby  lose  the  benefit  of  a  circnit  or  term 
for  ^hich  the  canse  is  or  may  be  noticed ;  and,  if  it  appear 
to  the  court  that  such  amendment  was  made  for  such  pur- 
pose, the  same  may  be  stricken  out,  and  such  terms  imposed 
as  to  the  court  may  seem  just.  In  such  case,  a  copy  of  the 
amended  pleading  must  be  served  on  the  adverse  party."* 

The  remaining  part  of  the  section  relates  to  amend- 
ments after  judgments  on  demurrer,  whicli  wiU  be  con- 
sidered  in  its  proper  place. 

The  pleading,  nnder  this  section,  can  be  amended 
at  any  time,  before  it  is  actually  answered,  or  before 
the  time  limited  by  law  for  answering  expires. 
After  the  service  of  .an  answer  or  demurrer,  the  de- 
fendant  has  twenty  days  to  amend  of  course ;  bnt  if 
the  pleading  be  served  by  mail,  he  has  forty  days, 
and  the  rule  applies  to  the  case  of  a  reply.'  An 
amended  complaint  may  be  served  of  course  at  any 
time,  within  twenty  days  after  an  amended  answer  is 
served,  although  more  than  twenty  days  have  elapsed 
from  the  service  of  the  original  answer,  and  replica- 
tion thereto ;  and  in  such  case  the  amended  pleading 
takes  the  place  of  and  supersedes  the  original.' 

The  right  to  amend  may  be  waived,  it  seems, 
either  by  express  notice  from  the  party,  that  he  will 
not  amend,  or  by  noticing  the  cause  for  trial.*    And 


*  Am.  Code,  §  172. 

*  Cusson  V.  Whallon,  5  How.  Pr.  R.  302,  Washburn  v.  Her- 
rick,  4  id.  15. 

*  Seneoa  County  Bank  v.  Garlinghoiue,  4  id.  174. 

*  6  How.  Pr.  B.  306. 
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an  amendment  for  delay  merely  cannot  be  made. 
*  A  frivolons  amendment,  such  as  wonld  not  have  been 
aUoTved  by  the  former  practice,  will,  doubtless,  be 
struck  out  on  motion,  if  iiie  loss  of  a  circuit  or  term 
will  be  occasioned  by  such  amendment. 

An  issue  is  joined  by  the  service  of  the  pleading. 
A  party  is  not  bound  to  wait,  before  giving  notice  of 
trial  or  reference,  to  see  whether  the  pleadings  will 
be  amended.  He  has  a  right  to  act  upon  them  as 
they  are  served."  But  he  proceeds  at  his  peril ;  and, 
if  before  the  time  for  amending  espires  he  takes 
judgment,  and  afterwards  an  amended  pleading  be 
served,  the  judgment  will  be  set  aside ;'  though,  if  no 
such  amended  pleading  be  served,  the  judgment 
would  be  regular. 

Though  the  amendment  may  be  made,  under  the 
above  section,  of  course,  and  without  costs,  yet,  it 
cannot  be  made  where  the  party  wishing  to  amend 
has  not  been  regular,  and  his  adversary  has  already 
taken  steps  for  a  motion  to  the  court  founded  on  such 
irregularity.  So  held  by  Justice  Wells  in  Williams 
V.  Wilkinson,*  and  by  Justice  Muireow  in  Hall  v. 
Huntley.*  In  each  of  these  cases  the  complaint  was 
defective  in  not  mentioning  the  name  of  the  county, 
and  after  notice  of  motion  by  defendant  to  set  aside 
complaint,  held  that  the  plamtiff  could  not  amend 
without  payment  of  costs  of  motion.  And  upon  the 
same  principle,  it  would  seem,  where  irrelevant  and 


'  Eno8  V.  Thomas,  4  How.  Pr.  B.  290,  5  id.  305. 
'  Morgan  v.  Leland,  1  G.  R.  123, 1  Cow.  B.  152. 
•  5  How.  Pr.  R.  357. 
^  1  C  R.,  N.  S.  20,  and  note. 
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redundant  matter  ig  inserted  in  the  pleading,  and 
notice  of  motion  has  been  given  to  correct  the 
pleading  by  striking  out  such  matter,  or  by  making 
it  more  definite  by  amendment,  the  party  committing 
the  error  should  be  held  to  pay  costs  of  the  motion 
before  he  is  allowed  to  amend.  It  is  believed  this 
has  been  repeatedly  held,  in  cases  not  reported,  thongh 
the  practice  is  said  to  be  different  in  one  or  two  of 
the  Judicial  districts.  The  practice  of  permitting 
amendments  to  be  made  in  such  cases  without  costs, 
must  necessarily  lead  to  greater  looseness  in  pleading. 
A  party  might  wilfully  encumber  his  complaint,  or 
answer,  with  matters  of  surplusage,  and  wait  to  see 
whether  his  adversary  would  take  the  objection,  and 
point  it  out  to  him  by  way  of  notice  of  motion,  in 
which  case,  he  might  amend  without  costs ;  other- 
wise the  defective  pleading  would  stand.  This  kind 
of  experimental  practice  ought  not  to  be  encouraged. 

The  language  of  the  section  under  consideration 
does  not,  in  terms,  limit  the  right  of  the  party  to 
amend  of  course,  to  any  particular  kind  of  amend- 
ment, except  only  that  such  amendment  must  not 
be  for  the  purpose  of  delay.  In  practice,  however, 
he  has  not  an  unlimited  right  of  amendment.  He 
cannot  amend,  of  course,  by  substituting  one  claim 
for  another,  of  a  different  nature,  or  by  instituting  a 
new  action  against  other  parties. 

The  section  above  quoted  has  been  held  to  apply 
onlv  to  such  amendments  as  will  not  create  an  action 
between  other  parties  than  those  who  are  originally 
parties  to  the  suit.  Thus,  in  Russell  -y.  Spear  and 
Butler,*  it  was  very  properly  decided,  that  a  j)laintiff 

*  5  How.  Pr.  R.  142,  3  C.  R.  1S9. 
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conld  not  amend  his  complaint  of  course  by  striking 
out  the  names  of  parties.  There  is  no  part  of  the 
Code,  it  was  said,  which  permitted  the  plaintiff  to 
change  the  parties  in  the  cause,  without  leave  of  the 
court,  and  the  practice  under  the  Code  in  this  respect 
was  likened  to  the  former  practice  at  law  and  in 
equity.  Nor,  on  the  same  principle,  it  is  presumed, 
would  a  plaintiff  be  allowed  to  amend,  as  of  course, 
by  setting  up  a  different  claim ,  though,  perhaps,  he 
might  amend  by  changing,  in  form,  the  "  cause  of 
action,"  if  the  "  cjaim"  remain  the  same,  even  from 
contract  to  tort,  as  it  is  said  he  may  be  allowed  to  do 
on  motion  to  the  court.*  But  in  most  cases,  it  seems, 
he  may  amend  of  course,  where  the  same  amendment 
would  be  allowed  on  the  trial."  Amendments,  ^ 
however,  must  be  confined  to  matter  in  existence 
at  the  commencement  of  the  suit.  An  amended 
complaint,  alleging  matters  which  occurred  subsequent 
to  the  service  of  the  original,  is  irregular,  and  may 
be  set  aside  on  motion,  or  the  new  subsequent  matter 
may  be  struck  out.*  Such  matters  should  be  brought 
before  the  court  by  supplemental  pleading.* 

The  amended  pleading  must  be  served  on  the  op- 
posite party,  and  he  is  required  to  reply  to  it  as  to 
an  original  pleading,  the  amended  pleading  taking  the 
place  thereof;  and  any  previous  answer  to  the 
originnl  pleading  is  entirely  waived.  But  full  time  to 
answer  is  allowed  from  the  date  of  service  of  the 
amended  pleading.* 

*  Chapman  v.  Webb,  6  How.  Pr.  R.  390  ;  1  C.  R.,  N.  S.  388. 

•  Getty  V,  H.  R.,  R.  R.  Co,  6  How.  Pr.  R.  269. 

•  Hornfagor  v.  Hornfager,  6  How.  Pr.  R.  13. 

*  Ante,  pages  224  to  228.     'Dickinson  v. Beardaly,  1  C. R.  37. 
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After  issue  joined,  ^e  cause  noticed  for  trial  and 
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application."  T£  this  position  is  correct,  it  is  only 
such  amendments  as  the  court  npon  special  motion 
may  allow  that  can  be  regularly  made  of  conrse 
within  the  time  and  manner  specified  by  the  Code. 
Bat  it  does  not  follow,  as  we  have  seen,  that  what- 
ever amendment  the  court,  in  its  discretion,  may 
allow  on  motion,  can  be  made  by  the  party  of  conrse ; 
as,  for  example,  the  striHng  out  of  a  party  defend- 
ant, or  chan^ng  the  parties  in  a  cause,  which  can  be 
done  only  by  order  of  the  court.' 

Let  U3  now  briefly  consider : 

2.   What  (mimdmemia  may  he  made  hy  ike  court  on 
a^f^ication,  and  how  and  on  what  terms  aHov'^ 
The  Code  makes  provi^on  for  this  class  of  cases 
follows : 

"  The  court  may,  before  or  after  jadgment,  in  furtl 
ance  of  justice,  and  on  Bucli  terms  as  may  be  proper,  am 
any  pleading,  process,  or  preceeding,  by  adding  or  stril 
ont  the  name  of  any  party,  or  by  correcting  a  mistake 
the  name  of  a  party,  or  a  mistake  in  any  other  respect 
by  inserting  other  allegations  material  to  the  case, 
when  the  amendment  does  not  change  sabetaQtially 
claim  or  defence,  by  conforming  the  pleading  or  proceed 
to  the  facts  proved."* 

In  order  to  obtain  a  correct  idea  of  the  extent 
the  changes  made  by  the  Code  in  the  practice 
allowing  amendments  to  the  pleadings,  it  may 


'  Ante,  pages  500,  501. 

'  The  word  "  or"  wu  omitted  in  the  unendiaent  of  1851,  b 
now  in  the  seotion  u  it  stands.     See  6  How.  Pr.  B.  S90. 
'  Am.  Code,  §  173.    §  149  Orig. 
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well  to  compare  this  section  with  the  sections  of  the 
Revised  Statutes,  cited  ante,  pages  492,  493. 

In  a  very  early  case  under  the  Code/  Justice 
Mason,  in  considering  the  force  and  effect  of  this 
section  of  the  Code,,  remai-ks,  that  he  thinks  the 
statute  of  amendments,  as  contained  in  the  Revised 
Statutes,  is  imdoubtedl/  retained  by  the  Code.  "I 
do  not  see,"  he  say,  "  that  there  is  any  conflict  W 
tween  the  two,  and  I  apprehend  that  the  design  of 
the  Code  was  to  leave  the  statute  of  amendments  as 
contained  in  the  Revised  Statutes'  untouched ;  and 
these  provisions  in  relation  to  amendments  as  con- 
tained in  the  Code,  are  to  be  considered  only  in 
addition  to,  and  as  a  further  power  of  amendment 
conferred  upon  the  courts ;  and,  it  seems  to  me,  we 
must  consider  these  provisions  of  the  Revised  Statutes 
in  relation  to  amendments  in  connexion  with  the 
provisions  of  the  Code."  Justice  Sill,  on  the  con- 
trary, in  Spalding  v.  Spalding,  cited  above,  considered 
the  section  in  question  as  designed  to  take  the  place 
of  the  statute,  and  held,  substantially,  that  the  Code 
had  somewhat  restricted  the  power  of  allowing 
amendments,  by  prohibiting  an  amendment  which 
changed  substantially  the  cause  of  action,  (claim),  or 
defence,  and  which,  he  was  of  opiuion,  might  be  done 
under  the  old  practice.  This  doctrine  was  dissented 
from  by  Justice  Paeker  in  Dows  and  Cary  v.  Green 
and  Mather,*  who  allowed  the  foiiTi  of  action,  or 

*  Brown  v.  Baboock,  Special  Term,  Sept.  1848,  1  C.  R.  66^  3 
How.  Pr.  R.  305. 

"  Part  3,  Chap.  7,  Title  5,  Art.  4. 

•  3  How.  Pr.  K.  388. 
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rather  the  class  to  which  it  belonged,  to  be  changed 
fey  amendmeat,  holding  the  restriction  in  the  Code 
to  hare  been  intended  merely  to  prevent  an  an — ^ 
ment  which  woald  substitute  an  entirely  new  *- 
of  controversy.    "  Under  the  Revised  Statutes 
remarks,    "  the   discretion  of  the  court  in  mi 
amendments  waa  not  limited  ;  and  under  that  sec 
the  court  frequently  allowed  a  change  of  the  foi 
action.—!  How.  Pr.  R  82 ;  2  id.  43 ;  3  id.  Uf 
is  not  the  policy  of  later  legislation  to  restrid 
rather  to  encourage  amendments,  so  that  every  < 
if  practicable,  shall  be  decided  on  the  merits ;  a 
effect  this,  the  form  most  always  yidd  to  the 
stance.'' 

This  seems  to  be  entirely  in  accordance  wit 
views  expressed  by  the  commissioners  of  the  ( 
And  it  agrees  with  what  was  said  in  Brown  v. 
cock,  snpra,  and  also  with  a  late  case  in  th^  I 
Common  Pleas,  decided  since  the  amendment  t 
changed  the  words  "  cause  of  action"  into  the 
*'  claim."*  In  the  case  last  cited,  an  amendmen 
allowed  after  issue  joined,  the  effect  of  which  n 
change  a  cause  of  action  founded  upon  contraci 
an  action  of  tort.  In  Dowb  and  Cary  v.  Green,  i 
cited,  it  was  held  the  plaintiff  might  amend  a 
plant  claiming  a  judgment  for  damages  for  the 
of  personal  property  anjustly  detained,  so  as  to . 
him  to  proceed  to  judgment  as  in  an  action  fo 
recovery  of  possession  of  personal  property. 

'2jl.  S.  (3ded,)  519,  §  1. 
'  Firat  Rep.  of  Com.  p.  168. 

*  ChftpniKi  V.  Webb  and  BaymoiKl,  €  How.  Pr.  R.  390 
Dalt,  J. 


50&  AKESmCESTB.  [oH.  IX. 

Rit  in  M'Gfrath  and  Haslttwock  v.  Van  Wyck,'  it 
was  intimated  that  it  wonld  be  irregular  to  amend  a 
eompl^nt  for  the  recovery  <rf  personal  property,  by 
Betting  forth  a  came  of  action  as  founded  ivpoa  a  pro~ 
BHse  to  pay  for  the  same  goods.  And  in  Houghton 
V.  Latonr,'  the  court  refneed  to  allow  an  amendment 
to  be  made  to  an  answer  by  adding  an  entirely  new 
ground  of  defence,  for  the  reason  that  snch  amend- 
ment sabstuitially  changed  the  defence  within  the 
; **T n^j-       m.-  ~-.™~  __i ^ j i. 
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In  Brown  v.  Babcock,  supra,*  the  pleadings  were 
allowed  to  be  amended  by  striking  out  a  defendant, 
who  had  been  erroneously  joined,  on  payment  Qi 
defendant's  costs  of  suit  and  costs  of  opposing  motion. 
In  Bemis  v.  Bronson,'  it  appearing  at  the  trial  thftt 
there  was  no  cause  of  action  against  one  of  the  de- 
fendants, on  a  motion  for  non-suit,  Justice  Edkondb 
allowed  the  pleadings  to  be  amended  by  striking  out 
the  defendant,  on  condition  that  plaintijff  forthwith 
pay  his  costs  or  give  security  therefor.  A  similar 
decision  was  made  by  Justice  Watson  at  the  circuit,* 
who  allowed,  before  trial,  the  name  of  a  defendant  sued 
as  endorser,  but  who  had  not  received  notice  of  pro- 
test, to  be  struck  out  on  payment  of  his  costs,  leaving 
the  action  to  proceed  against  the  maker. 

In  Dutcher  v.  Slack,*  a  party  plaintiff  was  allowed 
to  be  added  on  [motion,  the  court  holding  that  an 
amendment  as  to  parties  might  be  made  by  thev 
Code,  "  in  furtherance  of  justice,^'  provided  only  the 
amendment  did  Tiot  change  svhstaniiaUy  the  cause  of 
action  or  defence.  The  rule  thus  limited  in  its  ap- 
plication was  undoubtedly  correct,  as  the  Code  then 
stood.*  An  amendment  by  the  court  being  allowed 
in  terms  only  "  whenever  the  amendment  shall  not 
change  substantially  the  cause  of  action  or  defence.'* 
As  the  Code  now  reads,  however,  this  clause  stands 


'  3  How.  Pr.  R.  305,  1  C.  R.  66.  *  1  C  R.  27. 

*  Beekman  v.  Cutler,  not  reported. 

*  8  How.  Pr.  R.  322. 

*  §  149,  original. 
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by  itself,  disjunctively,  and  it  does  not  by  proper 
grammatical  conatruction,  limit  the  power  of  amend- 
ment in  cases  of  "adding  or  striking  out  the  name  of 
any  party,"  or  "  correcting  a  mistake  in  the  name  of  a 
party,"  or  "  a  mistake  in  any  other  respect,"  or  in- 
serting other  allegations  material  to  the  case."  These 
four  classes  of  amendments  may  now  be  made  in  the 
discretion  of  the  court,  in  fwiherance  of  justice^ 
which,  it  seems,  is  the  only  limitation,  and  the  sole 
■enquiry  on  such  an  application.  Within  the  language 
of  this  section,  as  it  now  stands,  perhaps  the  amend- 
ment asked  in  Wright  v.  Storm,  supra,'  might  have 
been  properly  allowed.  In  a  partition  case,  Justice 
WiLLABD  allowed  a  plaintiff  to  amend  a  defective  com- 
plaint at  the  hearing,  in  conformity  with  the  old 
equity  practice,  by  adding  and  striking  out  parties, 
and  making  such  other  changes  as  might  in  conse- 
quence become  necessary,  on  payment  of  costs  to  the 
party  stricken  out  of  the  pleadings  incurred  subse- 
quent to  appearance,'  and  doubtless  the  same  amend- 
ment might  have  been  made  on  application  before 
hearing.  A  mistake  in  the  name  of  a  party  is  not  a 
ground  of  non-suit,  but  it  can  be  amended  at  the  trial 
or  afterwards.' 

A  complaint  was  allowed  to  be  amended  by 
striking  out  the  name  of  a  party  plaintiff,  who  had 
been  discharged  under  the  insolvent  debtor  act,  after 
the  cause  had  been  referred,  and  some  testimony 
taken  therein,  such  plaintiff  being  required  to  pay 

*  Ante,  ptge  506. 

•  Vftudewerker  v.  Ywdeirerker,  7  Barb.  S.  C.  E.  221,  end  we 
§  122  Am.  Code. 

■  S  Bwb.  S.  C.  B.  302. 
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the  costs  of  the  motion,  and  give  seenrity  to  pay  his 
proportion  of  the  costs  which  had  already  accrued, 
in  case  the  defendant  reccfvered  judgment.'  The 
name  of  a  next  friend  in  Forrest  v.  Forrest,'  was 
allowed  to  be  inserted  in  the  pleadings  by  amend- 
ment. And  it  may  be  inserted,  it  seems,  nunc  pro  tunc 
at  any  time.' 

In  respect  to  the  correction  of  mistakes,  either  in 
the  name  of  a  party,  or  in  any  other  respect,  the 
utmost  liberality  ia  exercised  by  the  court.  An 
amendment  will  always  be  allowed  which  does  not 
prejudice  the  substantial  rights  of  the  opposite  party, 
the  terms  being  usually  payment  of  the  costs  of  the 
motion. 

With  regard  to  the  clause  which  allows  an  amend- 
ment "  by  inserting  other  cdkgaiwne  material  to  ths 
case"  it  is  very  evident  that  this  must  be  taken  with 
many  limitations  and  restrictions,  and  must  b( 
etrued  with  other  parts  of  the  Code.  A  com 
defective  for  want  of  material  allegations,  tl 
which  does  not  state  facts  sufficient  to  constil 
cause  of  action,  is  bad  on  demurrer,  and  is  not 
by  a  vei'dict.  It  cannot  be  supposed  that  after 
ment,  on  appeal,  the  court  would  permit  these 
rial  allegations  to  be  added  by  way  of  amend 
so  as  to  sustain  the  judgment.  The  clause  maj 
baps,  be  properly  construed  as  applying  or 
pleadings  before  trial.  After  that,  such  an  ai 
ment  can  very  rarely  be  allowed  "  in  furthera 
justice,"  or  without  prejudice  to  the  substantial 

'  Dayia  o.  Scbermerhorn,  5  How.  Pr.  K.  440. 

•  3  C.  R,  254. 

'  6  How.  Pr.  R.  396. 
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of  the  opposite  party.  It  was  so  substantially 
decided  in  Roth  v.  Schloss/  where  on  liie  trial  the 
plaintiff's  counsel  offered  to  prove  a  material  fact  not 
alleged  in  the  complaint,  and  asked  leave  to  amend, 
which  was  refused.  Upon  the  motion  in  that  case 
for  a  new  trial,  the  court  says :  "  This  was  not  a  case 
of  variance.  There  was  an  omission  in  the  com- 
{^aint  of  the  entire  allegation  offered  to  be  proved. 
It  was,  therefore,  a  case  under  the  149th  section,*  and 
the  motion  should  not  have  been  granted,  unless  it 
had  clearly  appeared  that  to  grant  it  would  be  *  in 
fwrtlierance  of  justice^  K  it  be  admitted,  that  the 
fact  offered  to  be  proved  was  material  for  the  plain- 
tiff to  establish,  then  that  fact  might  be  controverted 
by  the  defendant,  which  would  require  an  amend- 
ment of  the  answer,  and  very  likely,  upon  that  new 
fesue,  it  would  be  material  to  produce  witnesses  who 
were  not  then  in  attendance  at  the  court.'^  The 
court,  therefore,  held  the  application  to  have  been 
very  properly  denied/  It  was  further  said,  in  that 
case,  that  the  denial  of  a  motion  to  amend,  where  the 
law  reposes  a  discretion  in  the  judge^  is  not  an  appro- 
priate ground  of  exception. 

Terms  of  amendment  The  amendments  indicated 
by  the  section  under  consideration,  are  all  to  be  on 
"such  terms  as  may  be  proper,''  that  is,  as  the  court 
in  its  discretion  may  think  fit  to  impose.    The  costs 


'  6  Barb.  S.  C.  R.  308,  at  General  Term,  5th  Distriot. 

•  Orig.  Code. 

•  Per  Gridlet,  J. 

•  But  see  Executors  of  Keese  v.  Fullerton,  1  C.  R.  62,  where 
such  an  amendment  was  allowed  on  payment  of  the  costs  of  trial, 
with  leave  to  the  defendants  to  answer  in  20  days. 
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of  the  motion,  if  before  trial,  as  we  have  already 
seen,  is  usually  granted.  Bot  if  the  amendment  is 
applied  for  after  the  cause  is  at  issue  and  actually 
noticed  for  trial,  the  costs  of  the  circuit,  as  well  as 
the  costs  of  opposing  the  motion,  will  be  required  to 
he  paid ;'  or,  if  the  name  of  an  adverse  party  be  struck 
out,  his  full  costs  up  to  the  time  of  motion.'  Some- 
times also  other  terms  will  be  imposed ;'  and  see  far- 
ther, generally,  as  to  terms  of  amendments,  Brown  if 
Babcock,  3  How.  Pr.  R  805. 

I  am  next  to  consider: — 

8.  Amendments  hy  the  oourt^  either  on  the  trial^  o% 
judgm^eni  rendered^  or  on  motion  of  the  adverse  partf^ 
The  subject  of  amendments  on  the  trial  may  also 
properly  include  amendments  made  after  trial  and 
verdict,  or  new  trial  ordered.  I  have  already  briefly 
noticed,  when,  and  in  what  cases,  under  the  old 
practice,  amendment  would  be  allowed  to  the  plead- 
ings after  trial ;  and  the  rule  is  very  similar  under 
the  new.  An  amendment  will  be  permitted  after 
*trial,  as  under  the  former  practice,  by  adding  a  new 
count  to  the  declaration,'  in  a  case  commenced  before 
the  Code.  And  even  after  a  non-suit,  though  the 
general  rule  is  to  the  contrary,  yet  a  plaintiff  under 
peculiar  circumstances  may  have  leave  to  amend  and 
have  a  new  trial,  in  analogy  with  the  former  practice.* 
So  held  under  the  Code,  in  Balcom  v.  Woodruff/ 

■  Monell  Pr.  42- 

*  1  C.  R.  27. 

*  5  How.  Pr.  IL  440. 

'  B«map  V,  Babcock,  1  C  R.  5L    But  not  it  k  pr^samed  \)7 
adding  a  distinct  eaose  of  action. 

*  17  Wend.  75. 

'  7  Barb.  S.  C.  B.  14,  at  General  Term,  5ih  Distriet 
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where  a  plaintiff  had  been  non-suited  at  the  circuity 
on  the  ground  that  his  declaration  contained  no  count 
adapted  to  the  nature  of  the  case.  It  appearing  that 
the  defendant  had  not  been  misled ;  that  the  cause 
had  been  once  tried  without  any  objection  having 
been  made;  that  the  statute  of  limitations  had 
attached  ;  and  that  such  relief  would  be  manifestly 
in  furtherance  ofjii^stice^  the  court  allowed  the  plain- 
tiff to  amend  his  declaration,  nunc  pro  tunCy  and  set 
aside  the  non-suit  on  payment  of  costs. 

Amendments  after  trial,  however,  are  allowed 
with  great  caution,  and  not  unless  upon  good  cause 
shown.  It  was  very  properly  said  in  Houghton  v. 
Skinner,*  that^  though  the  Code  gives  great  latitude 
of  discretion  as  to  amendments,  yet  there  must  be 
some  limit ;  and  that  in  the  exercise  of  discretion  the 
(dd  rules  are  safe  guides,  and  must  be  followed,  unless 
some  very  special  reasons  render  their  application  un- 
j.ust.  In  that  case,  after  trial  and  verdict  for  plaintifl^ 
a  ^notion  by  defendant  for  leave  ta  plead  a  former 
judgment  against  a  co-defendant,  the  defendant  hav- 
ing knowledge  thereof  before  answer,  was  denied. 

The  N.  Y.  Superior  Court  allowed  an  amendment 
after  trial  by  inserting  in  a  complaint  for .  slander 
words  in  German  which  were  set  out  in  English.' 
But  this  was  really  the  case  of  an  amendment  at  the 
trial,  the  motion  having  been  made  on  leave  granted 
mt  the  trial  to  apply  for  liberty  to  amend  nuru)  pro 
trnic.    A  similar  amendment  was  held  in  the  N.  Y. 


"  5  How.  Pr.  R.  420. 

*  Lettmaa  v.  Rilsi,  3  SaQd^734. 
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Common  Pleas  to  be  admissible,  and  not  a  substan- 
tial change  of  the  cause  of  action^* 

In  respect  to  amendments  at  the  trial,  I  have  al- 
ready briefly  noticed  one  or  two  cases  in  which  they 
might  be  property  allowed,  mainly  with  respect  to  add- 
ing or  striking  out  the  names  of  parties,  and  the  teims 
upon  which  such  amendments  will  be  allowed.*  From 
the  case  of  Executors  of  Keese  v.  FuUerton,'  it  seems, 
that  although  the  court  may  not  at  the  trial  absolutely 
dismiss  a  complaint  when  it  does  not  contain  material 
allegations  sufficient,  <fec.,  but  may  suflfer  an  amend- 
ment to  be  made  on  payment  of  costs ;  yet,  from  the 
subsequent  case  of  Roth  v.  Schloss,  cited  above,*  it 
appears  that  this  can  only  be  done  under  peculiar 
circumstances,  and  when  it  is  clearly  in  fnrtherance 
of  justice. 

It  was  observed,  ante,  page  509,  that  the  clause 
allowing  an  amendment  to  be  'made  "  by  inserting 
other  allegations  material  to  the  complaint,''  could  . 
not  extend  so  far  as  to  allow  an  amendment  in  aid  of 
a  judgment  defective  for  want  of  such  material  alle- 
gations. Such  a  judgment  must  be  reversed,  even 
though  the  defendant  has  neglected  to  take  the  ob- 
jection by  demurrer.*  But  it  is  held  that  on  the  re- 
versal of  such  a  judgment,  the  plaintiff  in  such  case, 
on  payment  of  costs,  may  have  leave  to  amend  his 
complaint  by  inserting  the  material  allegations,  giving 


'  Debaix  v.  Lebind,  1  C.  R.,  N.  S.  235. 

•  Ante,  pages  506  to  509,  5  How.  Pr.  R.  440,.  1  C.  R.  27,  7 
Barb.  S.  C.  R.221. 

•  1  C.  R.  52.  *  6  Barb.  S.  C.  R.  308. 

•  Rayner  r.  Clark,  7  Barb.  S.  C.  R.  681. 
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the  defendant  the  right  of  reply ;  thus  placing  both 
parties  preeUely  ia  thBir  f>>rm3r  pji'iti  on. 

And  generally  in  the  reversal  of  a  judgment  in  all 
cases  of  erroneous  pleading,  or  other  defect,  which 
would  have  been  the  eubject  of  demurrer,  had  it  ap- 
peared on  the  face  of  the  pleading,  the  court  will  on 
granting  a  new  trial,  if  the  pleading  is  capable  of 
being  amended  so  as  to  show  a  good  cause  of  actioa 
without  changing  the  substance,  allow  it  to  be  eo 
amended  on  the  terms  of  payment  of  ah  costs  snbae- 
quent  to  the  pleading. 

So,  too,  on  the  decision  of  a  demurrer  either  at 
General  or  Special  Term,  amendmeuia  are  allowed 
with  great  liberality,  either  to  the  plaintiffs  com- 
plaint or  reply,  or  the  defendant's  answer.  The  latter 
part  of  section  1V2  of  the  amended  Code,  makes  pro- 
vision on  this  subject,  as  follows : 

"  After  the  decision  of  a  demnrrer,  either  at  a  General  or 
a  Special  Term,  the  court  may,  in  ita  discretion,  if  it  appear 
that  the  demurrer  was  interposed  in  good  faith,  allow  the 
party  to  plead  over  upon  such  termfi  ae  may  be  just  If  the 
demurrer  be  allowed  for  the  cause  mentioned  in  the  fifth 
subdivision  of  section  144,  the  court  may,  in  its  discretion, 
and  upon  such  terms  as  may  be  just,  order  the  action  to  be 
divided  into  as  many  actions  as  may  be  necessary  to  the 
proper  determination  of  the  causes  of  action  therein  mea- 
tloned." 

The  object  of  these  provisions  is  sufSciently  appa- 
rent The  discretion  of  the  court  in  allowing  the 
defendant  to  plead  over  on  terms,  is  unlimited,  save 
by  the  one  restriction,  that  the  demurrer  must  ap- 

'  7  Barb.  S.  C.  B.  584. 
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pear  to  have  been  interposed  in  good  faith.    As  to 
this  point,  see  further,  ante,  pages  431,-432. 

An  amendment  of  the  plaintiff's  complaint  is  also 
allowed  on  judgment  agabst  him  upon  a  demurrer. 
The  section  above  cited,  specifies  but  the  one  case, 
that  is,  where  several  causes  of  action  have  been  im- 
properly joined,  in  which,  instead  of  turning  the 
plaintiff  out  of  court,  and  leaving  him  to  commence 
new  actions,  the  court  may  divide  the  action  on 
payment  by  the  plaintiff,  of  defendant's  costs.  Judg- 
ment rendered  against  the  plaintifl^  on  demurrer  for 
some  defect  not  going  to  the  merits  of  the  action, 
cannot  be  pleaded  in  bar  to  another  action  for  the 
same  demand.'  It  cannot,  therefore,  be  absolutely 
necessary  in  all  cases  to  allow  an  amendment  on 
judgment  against  the  plaintiff  on  demurrer ;  because, 
he  may  if  he  choose  commence  a  new  action.  But 
instances  occur  in  which  it  is  not  only  proper,  but 
absolutely  necessary,  to  prevent  a  failure  of  justice, 
that  an  amendment  should  be  allowed  to  the  com- 
plaint after  judgment  against  the  plaintiff  on  de- 
murrer. 

Whenever  such  judgment  might  be  pleaded  in  bar 
to  another  recovery,  if  the  plaintiff  otherwise  shows 
a  good  cause  of  action,  he  should  be  allowed  to 
amend.  As,  for  example,  when  the  complaint  does 
not  show  that  the  plaintiff  has  legal  capacity  to  sue, 
as  a  wife  without  next  friend,  or  an  infant  without 
guardian.  The  same  is  true  where  the  objection  not 
appearing  on  the  face  of  the  complaint  is  taken  by 
answer,  and  under  the  old  practice  would  have  been 
set  up  by  plea  in  abatement.     A  verdict  for  defend- 

,  *  1  Chit  PI.  198,  4  Wend.  95. 
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ant  in  such  cases,  and  judgment,  ought  not  to  be 
final,  but  the  plaintiff,  on  showing  a  good  cause  of 
action,'  where  the  merits  have  not  been  enquired  into 
on  the  trial,  ought  to  be  suffered  to  amend  after  ver- 
dict, and  a  new  trial  granted  on  payment  of  the  costs. 
So,  too,  where  the  pleading  is  defective  either  for 
want  of  showing  sufficient  facts,  mistake  in  parties, 
or  for  any  other  cause^  and  the  statute  of  limita- 
tions, if  the  plaiptift'  is  driven  to  a  new  action,  will 
attach ;  in  all  such  cases,  he  should,  on  proper  terms, 
after  verdict,  or  judgment  on  demurrer,  be  permitted 
to  amend ;  at  least  to  the  extent  that  he  was  allowed 
to  do  under  the  former  practice.* 

On  error,  the  court  may  make  such  amendment  as 
could  be  made  by  the  court  below.'  And  where  the 
defect  is  such  as  should  have  been  amended  in  the 
court  below,  the  court  of  appeals  will  not  reverse  a 
judgment  overruling  a  demurrer  for  such  cause.* 

When  an  amendment  cannot  be  made  of  course,  it 
must  be  made  by  order  of  the  court.  A  referee  has 
no  right  to  order  an  amendment,  or  to  change  the 
issue  which  the  court  has  sent  to  him  to  be  tried.* 

Amendments  are  also  made  to  the  pleadings  by 
the  court  on  motion  of  the  adverse  party.  This  is 
under  section  160  of  the  amended  Code  providing  for 
striking  out  irrelevant  and  redundant  matter ;  but  as 
that  subject  has  been  already  fully  considered,  it  will 


'  Sec  cases  heretofore  cited,  and  see  Balcom  r.  Woodruff,  7  Barb. 
S.  C.  R.  13  ;  Barnes  v.  Ferine,  9  Id.  202  ;  Willis  v.  Underbill,  6 
How.  Pr.  R    390. 

•  7  John.  468.  *  4  Coma.  276. 

*  Holmes  v.  Slooum,  I  C.  R.,  N.  S.  380, 
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not    be    necessary    to    pursue    it    farther    in    this 
place. 

The  section  also  provides,  that : — 

"  When  the  allegations  of  a  pleading  are  so  indefinite  or 
uncertain  that  the  precise  nature  of  the  charge  or  defence  is 
not  apparent,  t!ie  conrt  may  require  the  pleading  to  be 
mode  more  definite  and  certain  by  amendment." 

This  provision  of  the  Code  may  be  frequently  re- 
sorted to  with  effect  by  the  adverse  party  to  correct 
a  pleading  which  is  ambiguoos  or  unintelligible,  or 
which,  from  the  vagueness  of  its  language,  or  its  in- 
artificial manner  of  statement,  is  either  calculated  to 
mislead  the  opposite  party,  or  is  not  susceptible  of  a 
direct  and  positive  answer.    The  motion  may  be  very 
often  effectively  resorted  to  instead  of  a  demurrer, 
and,  indeed,  in  many  cases,  perhaps,  it  may  be  the 
only  proper  way  to  reach  the  objection.    Thus,  in 
case  of  an  informal  denial  of  the  allegations  of  the 
complaint,  or  in  case  of  an  allegation  in  pleading 
which  amounts  to  a  negative  pregnant,  and  which 
does  not,  therefore,  constitute  a  direct  and  pos 
answer  to  the  previous  pleading,'  or,  where  i: 
answer  to  a  verified  pleading  the  allegation  ma 
construed  in  one  sense  to  amount  to  a  denial,  b 
susceptible  of  another  construction  making  it  an 
sive  answer,  in  all  these  cases,  it  is  conceived-  ai 
plication  to  correct  the  pleading  will  be  enterta 
and  the  party  committing  the  fault,  in  analogy 
the  practice  on  granting  motions  to  strike  ou 
dundant  matter,  will  be  held  to  pay  the  costs  oi 
motion. 

'  '  See  BDte,  page  485. 
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The  langaage  of  the  Code  is,  "  where  the  allega- 
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SECTION  n. 

> 

VAKIAT^OS   BETWEUar  PLEADING   AND  PBOOF, 

The  first  three  sections  of  that  chapter  of  the  Code 
relative  to  mistakes  in  pleading,  and  amendments, 
now  nnder  consideration,  contain  the  provisions  of 
the  Code  on  the  subject  of  variances.  The  first  of 
these  sections  relates  to  material  variances  appearing 
in  proof,  defines  what  shall  be  deemed  to  constitute 
such  variance,  and  provides  a  remedy.  It  is  a» 
follows : — 

"No  variance  between  the  allegation  in  a  pleading  and 
the  proof  shall  be  deemed  material,  anlees  it  have  actually 
misled  the  adverse  party,  to  his  prejudice,  in  maintaining 
his  action  or  defence,  upon  the  merits.  "Whenever  it  shall 
be  alleged,  that  a  party  has  been  so  misled,  that  fact  shall 
be  proved  to  the  satisfaction  of  the  court,  and  in  what  respect 
he  has  been  misled ;  and,  thereupon,  the  court  may  order 
the  pleading  to  be  amended,  upon  such  terms  as  shall  be 
just."' 

The  next  succeeding  section  of  this  cliapter  pro- 
vides for  the  case  of  an  immaterial  variance^  and  the 
manner  of  treating  it,  as  follows : — 


'  Am.  Code,  §  169. 
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"When  the  variance  is  not  material,  as  provided  in  the 
last  section,  the  court  may  direct  the  fact  to  be  found  accord- 
ing to  the  evidence,  or  may  order  an  immediate  amend- 
ment, withoDt  costs.'" 

The  last  of  these  sections  is  a  definition  of  what 
shall  be  deemed  a  variance  within  the  meaning  of 
these  provisions,  and  is  in  the  following  words: — 

"  'Where,  however,  the  allegation  of  the  cause  of  action, 
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the  amended  pleading,  as  was  done  in  the  cases 
of  Fullerton  v.  Armstrong,  and  BemLs  v.  Brown.* 
Or,  if  the  non-suit  be  actually  granted,  the  amend- 
ment may,  perhaps,  be  allowed  afterwards  on  motion^ 
with  a  new  toial,  under  very  special  circumgtances, 
within  the  case  of  Balcom  v.  Woodraff,  before  cited/ 
In  Roth  V.  Schloss,*  an  action  brought  under  the 
Code,  it  was  held  that  where  the  complaint  omitted 
to  set  out  an  entire  material  allegation,  the  plaintiff 
could  neither  prove  such  fact  on  the  trial^  nor  was  it 
a  case  of  vcmomce^  It  could  not  be  disregarded  or 
amended  at  the  trial,  unless  under  section  149,*  when 
it  clearly  appeared  to  be  in  furthei^cmoe  of  justice^ 
And  such  an  amendment,  if  allowed  at  all,  could 
only  be  allowed  on  payment  by  the  plaintiff  of  de- 
fendants costs,  leaving  the  case  to  stand  over  with 
permission  to  the  defendant  to  answer  the  amended 
complaint.  This  would  be  in  effect  the  same  thing 
as  dismissing  the  complaint,  leaving  the  plaintiff  to 
commence  a  new  action ;  unless,  indeed,  an  amend- 
ment was  rendered  necessary  to  save  the  statute  of 
limitations.  In  such  case,  leave  to  amend  might  be 
granted  on  terms,  either  at  the  trial,  or  afterwards 
on  motion.^ 


'  1  C.  R.  52,  1  id.  27. 
^  At  page  511. 

*  6  Barb.  S.  0.  R.  308, 

*  See  remarki  on  this  case,  ante,  page  510. 

*  §  173,  Am,  Code. 

*  But  see  a  very  early  ease  under  the  Code,  Wood  «.  Gilchrist, 
1  G.  B.  117,  where  a  material  allegation  was  allowed  on  the  trial  to 
be  inserted  in  an  action  of  slander,  without  payment  of  costs,  it  ap- 
pearing that  the  defendant  was  not  ^'  misled." 

*  *l  Barb.  S.  C.  R.  13. 

S4 
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A  material  variance  between  the  pleading  and  the 
proof,  is,  as  we  have  seen,  defined  by  the  Code,  to  be 
one  which  hag  "  actually  misled  the  adverse  party, 
to  his  prejudice,  in  maintaining  his  action  or  defence 
upon  the  merits,"  If  it  have  not  &o  misled  the 
adverse  party,  it  may  be  amended  without  costs,  or 
disregarded.  Upon  this  subject,  the  reader  is  again 
referred  to  the  sections  of  the  Revised  Statute  above 
quoted/  Under  the  former  practice,  by  statute, 
variances  which  could  be  amended  by  the  court  after 
verdict  were  disregarded  upon  the  trial  of  a  cause, 
"unless  such  variance  or  mistake  be  calculated  to 
surprise  and  mislead  the  adverse  party,  and  to  pre- 
vent his  making  due  preparation  for  a  full  answer 
on  the  merits,  to  the  matter  concerning  which  such 
variances  or  mistake  shall  have  been  made.''*  But 
the  statute  contemplated  only  the  case  of  a  written 
inatrument  erroneously  recited^  or  referred  to,  or 
where  a  mistake  occurred  in  the  name  of  any  person^ 
or  officer^  or  in  stating  any  day^  month;  or  year^  or  in 
the  de-sc7*iption  of  any  property*  Yet,  it  was  said, 
that,  independent  of  the  statute,  within  the  limits 
thereof,  amendments  might  be  made,  at  the  trial, 
of  most  variances  between  pleadings  and  proofe, 
where  the  action  was  founded  on  an  oral  contract  or 
wrong.*  These  Umits  were,  that  the  variance  must 
be  clerical  or  unimportant,  and  the  court  must  be 
satisfied  that  the  party  objecting  has  not  been  sur- 
prised and  misled  by  it,  or  prevented  from  making 
due  preparation  for  a  full  defence  on  the  merits.* 

*  ADte,  pages  492,  493. 

•  2  R.  S.  (3d  ed.)  page  504,  §  98.  *  Id. 

*  19  Wend.  542,  Cow.  &  Hiirs  notes,  531,  632. 

•  16  Wend.  672,  678,  17  id.  113,  19  id.  542,  643. 
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The  application  of  the  rule  was  held  to  be  ^abstan- 
tially  as  stated  by  Judge  Co  wen  in  his  treatise/  that 
if  the  variance  was  such  as  not  to  have  misled  the 
party  objecting,  and,  if,  above  aU,  he  in  fact  have 
not  been  misled,  there  can  be  no  reason  why  the 
merits  should  be  shut  out.  On  the  other  hand,  if 
the  variance  had  been  so  wide  as  palpably  to  throw 
the  opposite  party  off  his  guard,  or,  if  he  have  iu 
consequence  failed  t6  prepare  himself  for  trial,  the 
variance  becomes  material,  and  should  neither  be 
overlooked  nor  amended.  This  was  precisely  the 
rule  laid  down  in  Roth  v.  Schloss,  supra. 

There  is  a  marked  similarity  between  the  language 
of  the  statute  above  quoted,  and  that  of  the  Code. 
The  Code,  however,  is  more  definite  and  specific. 
The  statute  says,  "  if  the  variance  or  mistake  be  cdlr 
ddated  to  surprise  and  mislead,^  &c.  The  Code  says, 
"  unless  it  have  actually  misled  the  adverse  party,  to 
his  preiudice,"  &c.  Under  the  former  practice,  the 
pariy  claimi^  to  have  been  misled  by  L  varilnce, 
might  prove  the  fact  to  the  court  by  his  own  oath  or 
otherwise  if  desirable ;  or  the  court  might  determine 
the  question  from  the  appearance  of  things  in  tbe 
course  of  the  action.'  By  the  Code,  a  mere  aseertion 
that  the  party  has  been  misled  by  a  variance,  will 
not,*  it  seems,  be  sufficient  to  defeat  an  amendment 
upon  terms,  unless  that  fact  "  be  proved  to  the  satisr 
faction  of  the  court,"  and  also,  in  what  respect  the 
party  has  been  misled.  What  the  nature  and  char 
racter  of  this  proof  may  be,  will  of  course  rest  much 
in  the  discretion  of  the  court.     The  Code  seems  to- 


>  Cow.  Treat  939. 

•  Cow.  Treat.  679,  690. 
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require  proof  in  all  cases,'  but  it  does  not  appear  to 
be  necessary  that  the  proof  should  be  always  sus- 
tained by  the  oath  of  the  party ;  if  it  satisfactorily 
appear  from  the  evidence  already  given,  and  the 
facts  and  circumstances  which  already  appear  in  the 
cause,  it  will  be  sufficient. 

It  may  be  further  observed  under  this  head,  that 
ieven  where  a  case  is  not  properly  a  case  of  variance 
xmder  the  Code,  yet  an  amendment  may  be  made  to 
reach  and  cure  the  defect  under  the  last  clause  of 
section  173,  "when  the  amendment  does  not  change 
substantially  the  claim  or  defence  by  conforming  the 
pleading  or  proceedings  to  the  facts  proved."  An 
amendment  under  this  provision,  it  wiU  be  seen,  is 
limited  by  the  proviso  that  it  shall  not  change  the 
claim  or  defence.  As  to  what  will  be  regarded  as  a 
change  of  the  claim  or  defence,  vide  pages  505  to  508. 
If  the  plaintiff  claim  legal  relief  when  his  proper  relief 
is  equitable,  or  if  he  claim  equitable  relief  when  his 
cause  of  action  shows  him  to  be  entitled  properly  to 
legal  relief,  an  amendment  changing  the  claim  for  re- 
lief is  no  change  of  the  cause  of  action.  In  such  a 
case,  it  was  said  by  Justice  Pakker,  that  he  should 
certainly  allow  on  the  trial  whatever  amendment  in 
the  pleadings  was  necessary  to  administer  complete 
justice  in  the  case.  And  query,  in  a  case  like  this, 
where  the  complaint  does  not  demand  the  proper  re- 
lief, whether  an  amendment  is  necessary  within  the 
provisions  of  section  275. 

Immaterial  variances  may  be  disreerarded  entirely. 


And  the  fact  found  according  to  the  evidence.    Or 

'  Lettman  r.  Bitz,  3  Sand.  734. 
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the  court  may  order  an  immediate  amendment  with- 
out costs.' 

The  rule  embodied  in  this  section  was  substantially 
the  practice  before  the  Code,  as  was  well  said  by 
Oakley,  Ch.  J,  in  Depuyster  v.  Wheeler,*  a  case  com- 
menced before  the  Code.  Objections  of  a  technical 
character,  he  remarks,  were  of  a  class  which  the 
court  was  very  much  in  the  habit  of  disregarding  be^ 
fore  the  Code  was  enacted :  "  We  have  usually  given 
Judgment  in  such  cases  without  waiting  for  amend- 
ments to  be  made.  K  an  amendment  were  deemed 
important,  we  left  the  party  to  apply  for  it  on 
motion ;  and  we  imposed  such  terms  on  the  party  aa 
we  thought  were  proper  when  the  motion  was  made. 
Indeed,  variances  generaUy  have  been  either  disre- 
garded  at  the  trial,  or  an  amendment  allowed  at 
once.  The  judge  at  ni&i  prius  can  best  determine 
whether  there  has  been  any  surprise  on  the  adverse 
party,  or  whether  any  injury  is  likely  to  result  to 
him  from  his  relying  on  the  variance,  or  whether  he 
ought  to  have  relied  on  it  at  all."  And  it  was  de- 
clared that  such  would  be  the  practice  in  that  court 
for  the  future;  namely,  to  disregard  the  variance 
without  .ordering  an  amendment,  leaving  the  party 
to  apply  for  it  on  motion  if  he  deemed  it  prudent. 

What  constitutes  an  immaterial  variance,  which 
may  be  so  disregarded  on  the  trial,  it  is  not  so  easy 
to  determine.  The  Code  in  general  terms  definea 
it  to  be  such  as  shall  not  ^^have  actually  misled 
the  adverse  party,  to  his  prejudice,  in  maintaining  his 
action  or  defence  on  the  merits."  Want  of  an  alle- 
gation material  to  the  cause  of  action,  such  as  was 

'  Am.  Code,  §  69.  M  Sui<L  719. 
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allowed  to  be  inserted  without  payment  of  costs,  in 
Wood  V.  Gilchrist,"  cannot  certainly  be  disregarded 
on  the  trial,  and  if  so  disregarded,  a  judgment  entered 
thereon,  would  be  reversed  on  appeal,  because  the 
complaint  does  not  show  facts  sufficient  to  constitute 
a  cause  of  action.  And,  indeed,  it  is  doubtful  if  that 
case  can  be  sustained  in  other  respecte  within  the 
decision  in  Roth  v.  Schloss,  supra.*  But  where  the 
complaint  contains  sufficient  facts  to  sustain  the  action, 
or  the  answer  sufficient  to  sustain  the  defence,  if  the 
cause  of  action  or  defence  be  substantially  proved, 
the  failure  to  prove  certain  allegations  precisely  as 
laid,  will  be  disregarded.  Thus  in  Lettman  v.  Ritz," 
where  the  complaint  in  slander  laid  the  words  in 
English,  atd  on  the  trial  it  was  proved  that  they 
were  spoken  in  German,  the  court  for  the  purpose 
of  the  trial  disregarded  the  variance,  giving  the 
plaintiff  liberty,  if  he  succeeded,  to  apply  for  an 
amendment  on  terms  after  the  trial. 

The  rule  that  the  allegata'  and  the  probata  should 
correspond  was,  doubtless,  more  strictly  enforced  at 
common  law,  and  even  under  the  statute,  than  it  will 
be  under  the  Code.  The  rule  was  said  to  be  both 
sound  in  principle,  and  well  established  in  precedent. 
Thus  in  some  cases  at  common  law,  immaieridl  aver- 
ments, that  is,  averments  which  were  not  actually 
impertinent  as  surplusage^  must,  if  laid  in  the  declara- 
tion, be  proved.*    The  rule  is  stated  by  Mr.  Chitty  to 

M  0.  R.  117. 

•  6  Barb.  S.  C.  R.  108. 

•  3  Sand.  734. 

Ooald's  PI.  160,  164.     A  distinotion  is  made  between  an  im- 
material and  an  impertinent  averment.     The  one  may  remain  in 


SKO  II.]    -  TAEIANCES.  527 

be,  that  every  allegation  in  an  indacement  wMcli  is 
material,  and  not  impertinent  or  foreign  to  the  cause, 
and  which  cannot  he  rejected  as  suTplma</e,  must  be 
proved  as  alleged,  and  the  rule  was  so  adopted  by 
the  Supreme  Court  in  Hess  v.  Fox,'  as  particularly 
applicable  to  written  instruments.  If,  it  was  said, 
the  averment  cannot  be  stricken  out  as  surplusage,  it 
should  be  strictly  stated  and  proved. 

It  is  conceived  that  such  a  rule  cannot  properly 
be  now  applied.  A  failure  to  prove  an  immaterial 
averment  cannot  in  general  be  a  mateTncd  variance  at 
the  trial,  within  the  meaning  of  the  Code,  and  will  be 
disregarded.  And  so  too,  in  respect  to  facts  which  a 
party  may,  but  which  he  need  not  allege,  as  if  he 
aver  demand  of  payment  of  a  promissory  note,  or 
account,  before  suit  bought ;  or,  in  an  action  of  trespass 
to  lands,  if  he  allege  that  the  defendant  wilfuV/y  and 
maliciously  committed  the  trespass,  a  variance  in  the 
proof,  by  a  fiulure  to  prove  the  demand  in  the  one 
instance,  and  the  malice  in  the  other,  will  be  disre- 
garded. It  is  anfficient  if  the  substance  of  the  issvs 
ia proved.  If  the  contract  given  in  evidence  agi 
substance  and  legal  effect  with  that  stated  ii 
declaration,  the  variance  will  not  be  regarded. 

TTie  rule  in  respect  to  variances,  however,  has 
been  very  strictly,  and  even  technically  applie 
the  courts  of  this  state.  Thus  in  Bissel  v.  Dral 
trover  for  a  promissory  note  alleged  to  be  ^ 
$180,  the  note  when  produced  appeared  to  b 

the  pleadings ;  the  other  will  be  strnok  out.     This  diadnoUo 
iMit  E€em  to  he  reoogoized  ooder  the  Code. 

'  10  Wend.  43fl,  437. 

*  19  John.  66. 
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the  satisfaction  of  the  court,  to  be  such  as  has  "  ouobur 
dBy  misled  the  adverse  party  to  his  prejudice  in 
maintaining  his  action  or  defence  upon  the  merits.'' 


SECTION  HL 

DEFECTS   IN   PLEADING,   WHEN   AND   HOW   AIDED. 

A  DEFECT  in  pleading  is  aided  by  the  Code  as  at 
common  law,  either  by  pleading  over,  by  presump- 
tion after  verdict,  and  by  the  statute,  or  provisions  of 
the  Code  relative  to  amendments. 

1.  By  pleading  over. — This  subject  has  been  already 
incidentally  considered,  and  an  additional  remark  or 
two  will  be  all  that  can  be  necessaiy.  Section  144^ 
cited  ante,  page  372,  specifies  the  causes  of  demurrer 
to  the  complaint,  if  apparent  on  the  face  of  the  plead- 
ing, and  if  not  so  apparent,  the  objection  is  to  be  taken 
by  answer.  But  if  the  objection  be  not  taken  by 
demurrer  or  answer,  the  defendant  shall  be  deemed 
to  have  waived  the  same,  except  only  the  objection 
to  the  jurisdiction  of  the  court,  and  the  objection  that 
the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.* 

An  objection  to  the  jurisdiction,  it  has  been  before 
remarked,  may  be  taken  at  any  time.  Such  a  defect 
can  never  be  aided  by  pleading  over. 

*  Am.  Code,  §  148. 
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Nor  Tinder  the  Code,  as  under  the  old  system,  will 
a  defect  in  substance  in  the  complaint  be  impliedly 
cured  by  the  mere  effect  of  pleading  over/  The  rule^ 
it  is  presumed,  applies  also  to  an  answer  as  weU  as 
to  a  complaint.  Thus,  if  the  defendant  plead  accord 
and  do  not  show  satisfaction^  and  the  plaintiff  merely 
deny  the  agreement,  this  traverse  could  not  cure  the 
fault  in  the  plea ;  namely,  the  omission  to  show  a  saUs- 
faction  to  the  .  plaintiff  in  regard  to  the  cause  of 
action.*  If,  however,  the  adverse  pleading  expressly 
admit  the  fact  which  ought  to  have  been  stated  in 
the  defective  pleading,  and  which  is  substantially  in- 
correct in  omitting  it,  the  error  becomes  immaterial, 
as  in  the  instance  of  a  declaraition  in  trespass  for  tak- 
ing goods,  omitting  to  show  any  title  to,  or  possession 
of  the  goods,  and  the  plea  admits  the  defendant's 
possession." 

2.  By  preswnption  or  intendment  aftei*  verdict — 
The  court  will  after  verdict  presume  or  intend  that 
the  particular  thing  which  appears  to  be  defectively 
or  imperfectly  stated  or  omitted  in  the  pleadings,  was 
duly  proved  on  the  trial.  It  is  to  be  observed,  how- 
ever, that  this  is  not  to  be  taken  to  mean  that  the 
court  will  by  intendment  after  verdict  supply  mate- 
rial facts  or  allegations  in  tjie  complaint,  without 
which  the  complaint  does  not  show  a  cause  of  action. 
This  was  expressly  held  otherwise  under  the  Code  in 
Eayner  v.  Clark,  (7  Barb.  S.  C.  R  557.)  Such 
allegations  cannot  be  presumed  to  have  been  proved. 
But  it  seems  the  intendment  after  verdict  under  the 
Code,  as  under  the  old  practice,  is  to  be  confined 

*  7  Barb.  S.  C.  R.  585.     6  id.  557.     10  id.  321. 
»  1  Chit  PI.  672.  •  Id. 
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solely  to  such  allegations  as  can  he  implied  from  the 
allegations  on  record.  A  verdict  will  cure  a  defective 
etaiemeiit  of  tiUe^  but  will  never  cure  a  defective  title 
or  ccmse  of  action^ 

.  It  seems,  too,  to  be  still  the  rule  that  such  intend- 
ment cannot  apply  to  the  case  of  a  judgment  on  de- 
fault. 1^ Where  there  has  been  no  trial  or  verdict 
nothing  can  be  intended  ov  pi^esumed  in  favor  of  the 
plaintiff.  The  judgment  admits  such  facts  only  as 
are  actually  alleged.*  A  plaintiff  by  the  Code  can- 
not, on  default,  take  any  greater  or  other  relief  than 
tiiat  demanded  in  his  complaint.'  And  it  would 
certainly  seem  that  the  facts  which  he  alleges  in  his 
complaint,  must  of  themselves,  without  any  presump- 
tion or  intendment,  show  him  entitled  to  that  relief. 
The  rule,  however,  should  be  held  to  extend  only  to 
substantial  defects,  matters  of  substance,  and  not  of 
form,  otherwise  it  will  come  within  that  class  of  de- 
fects which  is  aided. 

3.  By  the  etaPuie  and  Code  relative  to  amendments. 
— The  statute  of  amendments  has  already  been 
alluded  to  and  partially  quoted  in  a  preceding  part 
of  this  chapter.*  It  will  not  be  necessary  in  this 
place  further  to  consider  its  provisions,  or  its  applica- 
tion to  the  present  practice.  K  not  abolished,  it  is 
practically  superseded  by  the  broader  and  more 
general  provisions  of  the  Code  embodied  in  section 
176:— 

"  The  court  shall,  in  every  stage  of  an  action^  disregard 
any  error  or  defect  in  the  pleadings  or  proceedings  which 

'  1  Chit.  PL  081,  and  see  esses  there  cited. 

'  1  Saund.  228,  note  1.  '  Am.  Code,  §  276. 

*  Ante^  pages  492,  493. 
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shall  not  affect  the  substantial  rights  of  the  adverse  party  ; 
and  no  judgment  shall  be  reversed  or  affected  hy  reason  of 
each  error  or  defect." 
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where  tried    .....  4dS,  457 
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AGGRAVATION,  MATTER  OF, 
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ALTERNATIVE, 
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AMENDMENT, 
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when  must  be  by  supplemental  pleading 
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what  amendments  not  allowed  at  common  law 
amendments  after  verdict 
how  and  when  allowed  in  equity 
provisions  of  the  Code  in  respect  to 
amendments  of  oootm 


286 

227 

276 

491 

491 

491 

491 

492 

492 

493 

.  493,  519,  et  stq. 

494 

495 

496 

497 

497 

498 

INDEX.  686 

AMENDMENT,  ConHnued. 

how  and  when  made  .....        499 

right  to  amend  may  be  waived,  how    .  493 

frivolotis  amendment  struck  out  on  motion,  when  499 

amendment  cannot  be  made  of  course,  when  •  499 

not  when  opposite  party  has  taken  steps  to  reach  irre- 
gularity      .  .  .  499^  500 
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right  to  amend  of  course,  how  limited            .  500 
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.  nor  by  alleging  matters  which  occurred  subsequent  to 

suit  ......        501 

amended  pleading  takes  place  of  original  501 

full  time  to  answer,  allowed  from  date  of        .  .         501 

when  amendment  allowed  only  on  motion  502 

what  amendments  so  allowed  .  503,  et  seq. 

and  how  and  on  what  terms    .  .  1  503,  ei  seq. 

whether  provisions  of  Code  designed  to  supersede 
statute        .....  504, 505 

cause  of  action  on  contract,  may  be  changed  to  tort  505 

amendment  allowed,  increasing  damages  .         506 

but  not  by  adding  new  ground  of  defence         .  .         506 

or  changing  suit,  for  recovery  of  property  into  money 

demand      ......         506 

defendant's  name  may  be  struck  out,  when     .  507,  508 

and  on  what  terms     ....  507,  508 

and  amendments  made  by  adding  parties         .  508 

correcting  mistakes  by  amendment  .  .         509 

inserting  material  allegations  omitted  509,  ei  seq, 

not  after  judgment  on  appeal  509 

when,  not  a  case  of  variance  .  510 

denial  of  motion  to  amend,  not  ground  of  exceptions  .         510 
terms  of  amendment  .  .  •  .  510,511 

in  discretion  of  the  court        .  .  .  .511 

amendments  on  the  trial         .  .  .  511, 513 

after  trial,  and  judgment  rendered  .         511,  e/  seq, 

cases  in  which  should  be  allowed  515,  516 

allowed  with  great  caution      .  .  .512 

leave  to  plead  former  judgment  denied  512 

in  slander  cases  by  inserting  othf^r  words         .  512 

defective  judgment  cannot  be  aided  by  amendment     .         513 
on  reversal,  plaintiff  may  amend  on  terms       •  513,  514 

amendments  on  decision  of  demurrer  .  .         514 

cliscretion  of  court  in  allowing  514,  515 

amendment  by  court  on  appeal  .  .  .516 

referee  cannot  order  amendment  .  .        516 

amendments  on  motion  of  adverse  party  .  516,  e^  seq. 

(See  Irrelevant  and  Redundant  Matter.) 
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evasive  answer  defective  250,  517 
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whether  fraud  and  usury  exocptions  to  the  rule  259,  260 
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conclusioDS  of  law  and  argument  cannot  be  stated        262,  263 
nor  evidence  ......         263 

defect  of  parties  cannot  be  proved,  unless  pleaded     .         264 
answer  in  libel  and  slander  cases        <  264,  et  seq. 
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udgments  and  conditions  precedent    .  .  269,  487 

property  distrained  for  damage  270 
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plaint 272,  273-481, 482 
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matter  of  which  court  takes  notice  ex  officioj  nor  pre- 
sumptions of  law,  nor  immaterial  matter,  &c.  288,  289 
defendant  not  bound  to  answer,  when  it  will  subject 
him  to  punishment              ....        289 
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(See  Counterclaim.) 
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when  proper  parties  defendant  .  .  .     96,  97 
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nature  of,  different  kinds,  and  when  fbrmerly  used      154, 155 
founded  on  express  or  implied  promise  .  15fi 

promise  and  request  always  alleged,  though  not  re- 
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quired  to  be  proved             .            .            .  .156 

need  not  be  in  such  case  under  the  Code        .  .         157 

but  if  promiae  be  express  it  should  be  alleged,  159 

substance  of  common  counts  may  be  stated,  when  .         157 

common  counts  proper  to  be  used,  when        .  159, 170 

COMPLAINT, 

in  place  of  declaration  under  the  old  system  •  139 

what  it  must  contain .  •  .  .130 

title  of  .....  180-188 

{Set  Title  of  Complaint.) 
statement  of  facts  in  complaint  regulated  by  the  Code        133 
form  abolished,  but  comp&int  must  contain  the  neces- 
sary matter  .....         134 

general  principles  regulating  complaint  .     134,  135,  136 

what  matters  must  be  alleged  in  we  complaint  .         136 

as  to  pleading  consideration  of  contract         .  137-1 3S 

{See  Consideration.) 
averments  in  actions  on  notes  and  written  instru- 
ments       .....  140-145 
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for  same  demand  .  •  145,  169,  170 

statement  of  promise  or  contract       .  146*161 
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jurisdiction  when  must  appear  in  complaint  373,  ei  $iq, 
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e£fect      ......  147 
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n^eaning  of  this  rule  •     .  .  .         148 
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(Su  Common  Counts.) 
what  must  contain  in  actions  barred  by  statute  of  limi- 
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judgment  .  .  .168 

in  Ubel  and  Blander  suits  •  164-167 

(JS^  lonv.  AiTD  8M#99Bf) 
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on  a  bond  or  instniment  other  than  for  the  payment  of 
money        .....  167-170 

(See  WRirrEN  Instrument.) 
on  an  account  ....  169-170 

(See  Account.) 
in  actions  other  than  contract  .170 

in  an  action  against  a  bailee,  when  sufficient  •        170 
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in  an  action  for  converting  personal  property  .         171 
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defendants  .....         173 
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surplusage  and  redundant  matter  174-189 

{tsee  Irrelevant  and  Redundant  Matter.) 
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complaint  ....      186, 187, 188 
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189 
189 
190 
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that  defendant  was  of  full  a^  need  not  be  alleged 

nor  that  contract  is  in  writing 

nor  within  the  statute  of  frauds 

nor  that  debt  is  barred  or  discharged  and  subsequently 

revived  by  new  promise 
nor  special  consideration 
not  necessary  to  allege  what  the  law  presumes 
nor  circumstances  necessarily  implied 
implied  damages  must  not  be  stated 
but  consequential  damages  should  be 
general  mode  of  pleading  when  allowable 
how  the  facts  must  be  stated  192,  e/  seq. 

causes  of  action  must  be  separately  stated  195 

review  of  cases  on  this  subject  •     195,  196, 197 

how  different  causes  of  action  to  be  distinguished  in  the 

complaint  .196 

must  be  stated  like  counts  in  a  declaration  197 

statement  must  be  direct  and  positive  .         200 

argument  or  inference  not  proper  to  be  pleaded  201-205 

nor  conclusions  of  law  147-150  201-205 

nor  must  the  complaint  be  in  the  alternative  201 


190 
190 
190 
190 
191 
191 
191 
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allegations  may  be  od  in  formation  or  b«lief  201 

bat  not  when  fact  is  presumptively  wiAin  the  plaintiff's 

kuowledge  .  .201 

facts  irithiD  plaiDtiff's  knowledge  must  be  alleged  204 

in  cases  fornn'rly  of  eqnitable  jurisdiction  203,  204,  205 

facta  essential  to  obtain  tLe  relief  mnst  be  stated        .         203 
otherwise  cannot  be  proved  ,  .  204 

title  aad  claim  of  plaintiff,  and  injury  of  which  lie  com- 
plains       ......         204 

what  mnst  be  stated  in  complaint  in  an  action  concern- 
ing real  property  .  206,  et  seg. 
to  recover  the  possession  of  real  estate  306,  207 
in  an  action  for  admeaaureinBnt  of  dower  207 
for  foreclosure  of  mortgage                 ,                           .         207 

.(Set    MOBTGAGE.) 

for  partition  of  property        ....         208 

(Ste  Partition.) 
to  determine  claims  to  real  property  211 

demand  for  relief  in  complaint  212,  tl  seg. 

(See  Relief,  Demand  for.) 
verification  of  complaint  .  2\S,etteq. 

{See  Verificattoh.) 
supplemental  comphunt  224,  et  teq, 

{Set  Supplemental  Complaint.) 

CONDITION  PRECEDENT, 

change  made  by  the  Code  in  pleading  ■  162 

if  performance  not  denied  in  answer  no  proof  necessary         162 
averment  of  presentment  and  demand  in  an  action  os 

promiBsory  note     .  .  .163 

how  alleged  in  answer  ....         209 

CONSIDERATION, 

complaint  on  contract  must  aver  consideration,  when  137 

must  appear  from  -instrument  ilself  or  be  expressly 

stated        .....  137-139 

must  be  legally  sufficient         .  ■  .  137, 138 

must  be  averred  whenever  proof  of  it  is  necessary        .         139 
moral  obligation  sufiicient  consideration  .  .         138 

instruments  importing  a  consideration  .  .  13S 

in  actions  on  such  insLrumcnts  no  consideration  need 

be  alleged  ....  139,  190 

otherwise,  if  iastrnment  on  its  face  do  not  disclose  a 

consideration  .  .  *  .  .139 

complaint  on  scaled  instrnment  need  not  aver  a  con- 
sideration .  .140 
pleading  performance  of  consideration             .             .         162 
want  of,  whether  necessary  to  be  alleged  in  answer,  237 
CONSTRUCTION  OF  PLEADING.    (5m  Plea  and  Pleading. 
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COUNTERCLAIM, 

definition  of  by  the  Code         ....         297 
what  is  a  counterclaim  .  .  .  298-300 

remarks  of  commissioners  of  the  Code  .  299,300 

set-off,  what  constituted  before  the  Code         .  301, 302 

what  claims  may  be  set  off  by  the  Code,         .  302,  308 

matters  in  recoupment  of  damages  .  302, 303 

may  be  pleaded  under  the  Code  .  .  .         311 

nature  of,  and  when  and  how  pleaded  .  .         304 

must  be  connected  with  subject  of  the  action  305, 306 

other  sufcjects  of  cross  action  and  for  specific  relief    .         307 
what  matters  may  be  pleaded  as  counterclaims  307,  308 

matter  which  might  have  been  heretofore  the  subject 

of  a  cross  bill  in  equity        .  .  .  309,  310 

counterclaim,  how  stated        ....        310 
is  substantially  in  the  nature  of  new  action  .         311 

if  defence  is  founded  on  a  written  instrument  311 

on  several  written  instruments  or  claims  .  311,312 

nature  and  extent  of  set-off  should  be  clearly  and  dis- 
tinctly stated  .  .  .  .313 
whether   may  be   pleaded,   if  it   accrued   after  suit 

brought'  •  .  .  .  .         332 

if  not,  pleading  may  be  corrected  .  .         314 

counterclaim  must  be  replied  to  by  plaintiff    .  338,  ei  seq, 

{See  Reply.) 
demurrer  to  counterclaim  .  .  413^  et  seq, 

(See  Demurrer.) 

D. 
DEFECTIVE  PLEADING.     (See  Plea  and  Pleading.; 

DEMURRER, 

definition,  general  nature  and  use  of  demurrer  362-371 

to  declaration  under  former  system    .  .  33,  362 

to  bill  in  equity  for  want  of  parties  .  •  90 

for  defective  statement  of  title  of  complaiaiAt,  de- 
murrer will  not  lie  ....         131 

nor  if  complaint  state  good  cause  of  action  and  some- 
thing more  .  .  .         198,400,401,408 
nor  for  not  numbering  separate  causes  of  action,  &c.  .         479 
nor  to  pleadings  not  plainly  written    .  .  .         479 
nor  for  abbreviations  of  Latin  words               .  283,  408 
nor  if  pleading  be  not  subscribed  by  party     ♦.             .         478 
nor  in  any  case  of  a  mere  informal  statement      364,  408,  488 
or  mere  form  of  expression    'w             .             .  401,408 
several  causes  of  demurrer  may  be  assigned                 .         365 
demurrer  is  a  pleading  created  by  the.  Code                 .         366 
may  be  to  entire  complaint  or  to  any  cause  of  action 
therein      ......         367 

must  not  be  too  broad  ....        367 
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judgment  on  demnrrer  will  be  given  against  the  party 

committing  the  first  error  .  367 

application  of  this  rule  to  the  Code     .  •  368,  369 

cannot  demur  and  answer  to  same  cause  of  action  369, 370-439 
but  defendants  who  sever  in  their  defences  may  .        370 

will  not  lie  to  part  of  entire  defence        .  358,  400,  408 

cannot  be  used  to  irrelevant  or  impertinent  matter    176,  284, 

371,400,408,4*0 
causes  of  demurrer  defined  by  the  Code  .         372 

for  want  of  jurisdiction  .  372,  ei  seq. 

(5ce  Jurisdiction.) 
that  plaintiff  has  not  leffal  capacity  to  sue  381 

if  it  appear  on  the  lace  of  complaint  may  be  de- 
murred to  .....        381 
or  if  plaintiff  show  no  title  to  the  character  in  which 

he  sues  .....         382 

that  another  action  is  pending  .  .  382, 383 

that  there  is  a  defect  of  parties  •  .  .        383 

must  be  taken  advantage  of  by  demurrer  or  answer    .        384 
for  misjoinder  or  non-joinder  of  defendants     .  106, 384 

should  point  out  who  are  the  proper  parties  384 

but  not  if  it  does  not  appear  from  the  complaint  who 

are  the  proper  parties        ....        385 
course  of  plaintiff  on  demurrer  for  want  of  parties      .  95 

parties  may  be  brought  in  on  the  hearing       .  .        385 

but  not  mere  formal  parties  .  .  •    ^    386 

that  several  causes  of  acdon  have  been  improperly 

united        ....  116, 389,  e^  »e^. 

multifariousness    and     duplicity    subject     of,     de- 
murrer      .  .  .      193, 389-393 
{See  Multifariousness.) 
when  the  complaint  unites  dissimilar  causes  <;f  action  391 
improper  union  of  causes  of  action  specified  by  the 

Code  .....  196,395 

either  defandant  may  demur  to  a  joint  claim  im- 
properly joined  against  two  .  .  .        393 
or  if  the  cause  of  action  does  not  affect  all  the  parties 

to  the  suit  .....         393 

or  if  causes  of  action  be  joined  which  require  different 

places  of  trial         .....        394 
demurrer  for  not  separating  cause  of  action  or  de- 
fence .  .  .      124,  195-198,  894-^97,  407 
whether  in  such  case  demurrer  is  authorized  by  the 

Code  .....      396-397,407 

that  the  complaint  does  not  state  facts  sufficient  to 

constitute  cause  of  action  .  397-403 

in  what  cases  demurrer  will  lie  for  this  cause 

204,  208,  397,  398 
{See  Complaint.) 
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D£MnRRER,  Continued. 

if  complaint  show  cause  of  action  barred  bj  statute  of 

limitations  '  .  '  161,  398, 899 

or  discharged,  or  defendant  an  infant,  and  no  new  pro- 
mise ......        161 

omission  to  state  time  itnd   place  not    demurrable, 

when         .  .  .  .  167,  199, 488 

to  hypothetical  pleading        .     '       .  202 

to  conclusion  cf  law  ....        201 

to  supplemental  complaint,  when  proper  227, 228 

demurrer  proper,  in  most  cases  where  it  might  have 

been  taken  to  bill  in  equity  for  defect  in  substance  .        402 
exceptions  to  this  rule  .  .  .  .401 

want  of  interest  in  subject  matter  of  suit  good  cause  of 

demurrer  .  .  ^  .  402 

or  if  title  alleged  to  be  in  the  alternative  402 

or  if  the  plaintiff  does  not  show  himself  entitled  to  tike 

relief  claimed         .....        403 
may  be  to  each  of  seyeral  causes  of  action  400 

demurrer  to  answer  and  reply  404,  405 

for  insufficiency  of  reply  or  answer  405 

what  constitutes  insufficiency  405,  406,  407 

,  (  See  SurFiciENGT.) 

demurrer  to  inconsistent  defences  287,  288 

defence  amounting  to  the  general  issue  not  demurra« 

ble 278,488 

to  reply  inconsistent  with  complamt  35 1^  352 

demurrer  to  denial  in  answer  whether  allowed  by  the 

Code  .....  409,  410 

to  denial  in  the  reply  ....        411 

if  the  denial  is  not  to  each  material  allegation  241, 347, 410, 486 
demurrer  to  new  matter  in  answer  or  reply    •  411 

will  .not  lie  to  matters  in  mitigation  of  damages  411,  412 

nor  to  anything  short  of  an  entire  defence,     .  411, 483 

except  recoupment  of  damages  or  set  off  412, 414,  415 

will  lie  if  answer  assumes  to  answer  the  whole  cause 

of  action,  but  is  a  defence  to  only  a  part  412 

demurrer  to  counterclaim       .  .  .413 

will  lie  for  insufficiency  .        .  •  .  .413 

if  counterclaim  is  not  connected  with  subject  of  the  action,      414 
or  does  not  arise  out  of  the  contract  or  transaction  on 

which  suit  is  brought  •  .  414, 415 

grounds  of  demurrer,  how  stated  415,  e/  seq. 

provisions  of  the  Code  on  this  subject  .  415,  416 

demurrer,  how  treated,  if  grounds  thereof  not  stated  416,  417 
whether  grounds  of  demurrer  may  be  stated  generally 

in  the  language  of  the  Code  417-422 

particular  grounds  of  demurrer  should  be  specified        419-421 
cases  in  which  general  specification  proper      .  .        421 

consequ^nor  ?^  not  pointing  out  grounds  of  demurrer  422 
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demurrer  waived  by  answer  (Su  Waiver.)  .  423 

if  not  frivolous  may  be  withdrawn       .  -  423 

(See  Demurrer  FBrvoLOUS.) 

and  answer  allowed  on  payment  of  costs  .  .  424 

general  rules  as  to  when  demurrer  is  proper  and  allow- 
able .....  425-4£ 

demurrer  admits  only  facts  well  pleaded  aud  relevant  443 

joinder  iu  demurrer  do  longer  necessary  .  .  487 

DEMURRER  FRIVOLOUS, 

judgment  on,  absolute  .  .  .  423, 424 

on  overraling,  answer  «llowed  when      .  .  424-431 

provisions  of  the  Code  for  judgment  on  frivolons  de- 
murrer ......         430 

what  is  a  frivolous  demurrer     .  .  430-434 

if  party  demur  when  objection  should  be  taken  by 

motion         ......         433 

not  bccanae  demurrer  and  answer  is  interposed  to  same 

cause  of  action         .....         433 

motion  for  judgment  may  be  made  before  time  to  amend 

expires        ......         434 

should  be  made  in  county  where  issue  is  triable  .         463 

E. 
EFFECT  OF  PLEADINGS.— (^ee  Plea  and  Pleadings.) 
EQUITY, 

origin  of  jurisdiction  and  ploadines  in  .  25-29 

{See  Plea  and  Pleading.) 
object  of  pleading  in  ....  37 

union  of  causes  of  action,  equitable  and  legal  .  .     39, 42 

whether  rules  of  pleading  are  the  same  43-50,  60-69,  136 

equitable  defence  to  legal  cause  of  action         .       42, 279,  280 
abolition  of  distinction  between  law  and  equity  .     38-51 

rule  in,  as  to  parties  ....  94 

(Ste  Parties.) 
as  to  the  joinder  of  actions       .  .  .  127,  126 

(iSee  Joinder  of  Actions.) 
complaint  in  cases  of  equitable  jurisdiction       173,  203,  et  seq. 
correction  of  pleadings  in  .  .  .  .  116 

rule  aa  to  redundant  and  impertinent  matter    .  182,  183 

(See  Irrelbvakt  ano  Redundant  Matter.) 
amcndnienta  how  allowed  in     .  .  .  491,496 

EXECUTORS  AND  ADMINISTRATORS, 

when  may  join  or  be  joined  with  surviving  joint  con- 
tractor       .  .  .  .  ...  96, 109 

can  sue  only  in  certain  cases   ... 
not  in  actions  concerning  the  realty     . 
nor  on  covenants  running  with  the  land 
when  may  be  made  defendants 
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EXECUTpBS   AND  ADMINISTRATORS,  Continued. 
how  to  be  desoribed  in  title  of  complaint 
in  actions  by,  must  aver  interest  and  show  title 

F. 

FRIVOLOUS  ANSWER  OR  REPLY. 

{See  Sham  Answers  and  Dkpences.) 

FRIVOLOUS  DEMURRER. 

{See  Demurrer  FRrvoLous.) 

G. 
GUARDIAN  AD  LITEM, 

(See  Infant,  Idiot   and  Lunatic.) 
most  show  in  complaint  that  he  is  guardian    . 

H. 
HUSBAND  AND  WIFE, 

how  must  appear  in  action 

when  may  be  joined 

when  interest  conflicts 

in  cases  of  divorce    . 

when  wife  may  sne  alone        « 

in  what  cases  must  sue  by  next  friend 

action  against  husband  and  wife,  when  may  be  joined 

with  action  against  wife,  dum  sola 
in  action  by  on  claim  of  wife  before  marriage  must  aver 


132 
144 


173 


78-81 

Y4,  80,  81 

74 

75 

80 
80 


122 


marnage 


144,  145 
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IDIOTS  AND  LUNATICS, 

how  and  when  may  be  parties 

{See  Appearance.) 
when  must  sue  by  committee 
committee  when  proper  and  necessary  party 
lunatic  defendant  when  may  be  party  with  committee 
committee  may  defend  as  guardian  ad  litem 
lunacy  cannot  be  given  in  evidence  under  a  general 
denial         ...... 

INFANT, 

when  and  how  to  prosecute  or  defend 

{See  Appearance.) 
no  judgment  can  be  taken  against  by  default 
guardian  must  be  appointed  before  process  can  issue 
no  proceeding  can  be  taken  against  till  guardian  ap- 
pointed     ...  ... 

infant  may  apply  for  guardian  at  any  time  before  plain- 
tiff applies  .  .  .       '      . 
contracting  with  adult  not  proper  party  defendant 
complaint  by  guardian  of,  must  show  appointment 
in  actions  against,  complaint  must  show  infant's  interest 
and  such  allegations  must  be  proved 


72,  96-98 


75,76 

98,99 

98,99 

76 

237 

72-82 

77 

77 

78 

88 
110 
173 
173 
173 
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INFANT,  CofOmittd. 

iD&ncy  mnat  be  alleged  in  answer,  aad  oumot  be  given 
in  evidence  nuder  general  denial     ,  .23 

INCONSISTENT  ANSWER  AND  REPLY, 

not  oonnUnanced  by  Code      ...  .        2F 

what  dofenoes  might  be  pleaded  nnder  former  system  2t 

what,  under  equity  eyatem      .  .  .  .21 

rule  as  to  nnder  the  Code  .  .  286, 9 

how  objeotJon  to  be  takes       .  .  .  287,  2 

INSOLVENT, 

action  on  debt  discharged      ... 
new  promise  must  be  set  np  as  eanae  of  action 

IRREGULARITY, 

omisdon  to  state  title  of  complaint 

or  county  where  trial  is  to  be  had 

or  ifame  of  the  ooort  .  • 

remedy  for  each  defect  by  motion 

omission  to  olaim  relief  an  irrc^aritj 

omission  to  verify  pleading     , 

or  if  Terifioadon  be  defective 

when  made  before  plaintiff 's  attorusy 

praotioe  is  such  oases 

omisaion  to  subscribe  pleading  an  irregularity 

but  pleading  cannot  be  b«atcd  as  a  nidlity     . 

if  not  plainly  written  and  numbered,  irregolar  when 

when  may  be  corrected  on  motion 

iERELEVANT  ANSWER  OR  REPLY, 

(Sa  Shau  ANawcRS  and  Defsncss.) 

njTlIi'T.'Cir  A  Vn     AWTl    ■D-CvrvTTWTlAM-T    IWITTITD 
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IRRELEVANT  AND    REDUNDANT  MATTER,  CorUinwd, 
mere  matters  of  evidence  redundant  .  182,  183 

mle  as  respects  equitable  cause  of  action         .  182,  183 

moving  party  must  specify  redundant  matter  .         184 

whether  complaint  may  set  out  facts  showing  right  of 

arrest         .....     186,  187,  188 
such  allegations  not  constitutive  of  cause  of  action  188 

and  will  be  struck  out  on  motion 
immaterial  matter  does  not  make  a  pleading  bad  for 

duplicity  ....  194,  198 

motion  to  strike  out  such  matter  198,  371 

irrelevant  and  redundant  matter  in  answer  .        281 

what  constitutes  such  matter  281,  282 

when  may  be  struck  out        .  .  282 

the  same  defence  set  up  in  different  forms  283 

in  partition  suit  that  plaintiff  refused  to  make  parti- 
tion, irrelevant  matter  of  defence  .  283 
irrelevant  matter  in  reply      ....         348 
rule  as  to  more  liberal  than  in  regard  to  complaint  348 
defendant  should  be  able  on  such  motion  to  show  how 

he  will  be  aggrieved  349 

if  bad  clause  of  action  be  united  wiih  a  good  oi^e,  it  may 

be  struck  out  .  400 

general  rules  as  to  striking  out  irrelevant  and  redun- 
dant matter  425,  426,  427,  428 
if  notice  of  motion  given  party  should  not  amend  with- 
out paying  costs                .    '        .  500 

{See  Amendment.) 

ISSUE, 

in  actions  at  law  under  former  system            •  23 
general  issue  and  what  might  be  given  in  evidence 

under  it    .                        .  234 
definition,  and  nature  of        .                         .             436, 437 

issues  of  law  and  of  fact         ....  437 

of  law  arise  wholly  on  demurrer  438 

of  fact  on  matter  controverted  by  other  side  .  438 
separate  issues  must  be  raised  on  each  distinct  cause 

of  action    .           •            •            •  440 
cannot  be  taken  on  matter  not  constituting  cause  of 

action        ......  440 

must  be  single           .             .            '            .            •  440 

meaning  of  this  rule                ....  441 

defendant  may  set  forth  as  many  defences  as  he  has  441 

issue  must  be  certain             ....  441 

what  certainly  is  required  in  the  issue  442 
issno  must  be  material  442-447 
wl^at  is  material  issue                                                  443, 444 

imniaiterial  iswe,  how  disposed  of      ...  445 
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ISSUE,  Continued. 

good  cause  of  action  cannot  be  proved  under  complaint 

containing  none     ....  445, 447 

issue  how  and  where  tried      .  .  ,  447-463 

{See  Trial  of  Issue.) 
when  conddered  as  joined  and  when  may  be  noticed 

for  trial     .....  453,499 

effect  of  amendment  after  notice         .  .  453,  454 

substance  of  issue  must  be  proved      .  .  .         527 

cannot  be  joined  on  two  affirmatives  or  two  negatives  484 

meaning  of  this  rule  .  .  ...         484 

application  to  the  Code  ....         485 

J. 

JOINDER  OF  PARTIES.     {See  Parties,  Demurrer.; 

ofplaintifib  .  ...     86-96 

of  defendants  .  .  .'  .  103-117 

in  cases  of  joint  and  several  contract  .  109,  110 

surviving   partner   and  representatives   of   deceased 

partner     .....  109, 110 

in  actions  to  recover  real  or  personal  property  113,  114 

cestui  que  trust  need  not  be  joined  with  trustee,  when  IH 

creditors  when  to  be  joined  as  parties  ^  .  .         108 

misjoinder  of  parties,  how  objected  to  .  .194 

.lOINDER  OF  ACTIONS.    {See  Demurrer.) 

causes  of  action,  legal  and  equitable  41,  4G,  127,  128 

causes  of  action  united  must  affect  all  the  parties        111,  123 
provisions  of  Code,  respecting  .  .  .118 

effect  of  amendment  of  Code  .  .  119,120 

rule  under  former  practice  .  .  121 

classification  of  actions  by  the  Code  .  .         121 

what  actions  may  not  be  joined  .  121,  122 

must  all  exist  in  the  same  right         .  .  .122 

malicious  mdictment  may  be  joined  with  slander  122,  123 

any  claiins  for  injury  to  absolute  or  relative  rights  may 

be  joined  .  .  .  .  .  /      123 

and  on  every  species  of  contract  .123 

Inust  not  require  different  places  of  trial         .  .         124 

must  be  separately  stated      .  .  .  .124 

{See  Demurrer,  Complaint.) 
in  cases  of  slander    .  .  .  .  .124 

of  trespass  to  real  estate        .  .  .  .  12f 

single  cause  of  action  cannot  be  severed         .  .         125 

same  claim  not  to  be  repeated  in  complaint  126 

in  respect  to  the  joinder  of  equitable  causes  of  action  127 

causes  of  action  of  same  nature  may  be  joined  against 

the  same  parties  .  .  •  .         194 

claim  against  ezeonior  for  legacy  and  for  individual 

debt  cannot  be  joined        ....         195 
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JUDGMENT, 

of  court  of  limited  jurisdiction,  how  pleaded  .  163 

change  made  by  the  Code  in  this  respect       .  •         163 

if  allegation  be  liot  controverted,  no  proof  required  .  164 
how  sot  forth  In  answer  ....  269 
judgment  may  be  applied  for  in  any  county  in  district, 

or  in  adjoining  county       ....         460 
on  failure  to  answer  is  a  trial  .  .  .        460 

{See  Trial  of  Issue.) 
where  answer  admits  part  of  claim,  judgment  may  be 

rendered  for  part  so  admitted         .  .  471,  472 

defective  judgment  cannot  be  aided  by  amendment  .  513 
judgment  rendered  on  demurrer  for  defect  of  form, 

cannot  be  pleaded  in  bar   .  ...  .         515 

JURISDICTION, 

want  of  fatal  to  suit  ....  372,  373 

complaint  must  state  case  within  the  jurisdiction  of 


the  court 
otherwise  demurrer  would  lie 
cases  in  which  demurrer  will  lie  by  the  Code 
in  cases  of  trespass  to  lands  . 
jurisdiction  presumed  in  a  Superior  Court 
but  not  in  a  court  of  limited  jurisdiction 
jurisdiction  of  the  person  of  defendant  .   ' 

of  parties  not  within  the  jurisdiction  of  the  court 


373 

374 

374,  et  $eq. 

376 

376,  377 

376,  377 

377 

378 


jurisdiction  of  subject  matter  and  person,  how  ac- 
quired       .  .  .  •  .  378,379 

absentee  defendant  in  action  for  divorce         •  .         380 

not  necessary  in  such  action  for  complaint  to  show 
jurisdiction  .....         380 

nor  that  adultery  wag  committed  without  connivance,  &c.  380, 381 


L. 

LIBEL  AND  SLANDER, 

rule  of  pleading  in,  altered  by  the  Code 

not  necessary  to  allege  extrinsic  facts 

must  aver  the  meaning  of  the  words  when 

sufficiency  of  complaint  in  action  for  . 

motives  and  intent  of  defendant  when  to  be  allesrod 

inuendo  not  traversable 

but  matter  of  inducement  may  be  traversed    . 

not  necessary  to  aver  express  malice,  or  want  of  pro 

bable  cause  .  .  «  . 

complaint  defective  when 
precise  words  used  must  be  set  forth 
words  not  alleged,  are  not  admissible  in  evidence 
time  and  place  not  material  »  *  « 

words  may  be  charged  on  divers  dayd  and  times 


164, 


165 
164 
164 
165 
165 
166 
166 

166 
166 
166 
167 
167 
167 
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LIBEL  AND  SLANDER,  Continued. 

defendant  cannot  plead  hjpothetically  .  .         20C 

but  may  justify  and  allege  mitigating  ciroamstances    .         26^ 
nature  of  change  affected  by  Code  in  pleading  on  part 

of  defendant  .....         266 

what  answer  setting  up  justification  must  contain  26; 

requisites  of  answer  generally  .  .  265, 266 

whether  bad  character  may  be  ^ven  in  evidence  under 

general  denial        ....  266, 26'' 

pleading  defence  of  privilege  ....        268 
whether  express  maUoa  must  be  alleged  in  complaint, 

or  is  traversable    ....     268, 269,  484 

LIMITATION,  STATUTE  OP, 

action  on  debt  discharged  by  .  .  •         160 

whether  new  promise  creates  new  liability     .  160, 161 

new  promise  i^ould  be  alleged  as  the  ground  of  action        160 
and  diat  it  is  in  writing,  &c.  .  .  .         160 

otherwise  subject  of  demurrer  .  .  .161 

but  old  demand  may  be  set  forth  if  it  does  not  on  itf 

face  appear  barred  .  161,  190 

construction  of  section  74  of  the  Oode  161 

if  demand  appear  barred,  facts  enough  to  show  cause 

of  action  should  be  alleged  .  .  •         190 

whether  a  reply  is  neoessary  to  answer  setting  up  sta- 
tute of  limitations  ....        942 
new  promise  set  up  in  reply,  when     .  .        344 
amendment  to  set  up  statute  not  allowed  .        494 
but  to  save  the  statute  allowable  494,  495 

M. 

MARRIED  WOMEN,    {See  Husband  and  Wife.) 
when  may  be  joined  as  party,  and  when  may  sue  or  be 

sued  alone        '      .            .            .  .     72-SL 

in  general,  husband  and  wife  ought  to  join  i  74 

but  not  where  suit  is  for  separate  property  .     74-8  i 

if  husband  be  abroad,  banished,  &c.,  wife  may  sue  7> 

rule  when  husband  cannot  be  joined              .  .          9) 

in  what  oases  next  friend  necessary                .  .    70,  8J 

contracting  with  adult  not  proper  party  defendant  110 

but  proper  party  in  action  to  foreclose  a  mortgage  1 10 

MATERIAL  ALLEGATIONS, 

(See  Irrelevant  and  Redundant  Matter.) 

MOTION  TO  CORRECT  PLEADING, 

in  case  of  defenoes  containing  several  eauses  of  aclaon        29  ^ 
if   place,  time,    quantity,   kc.,  is   not   spffioiently 
stated        .....  199,200 
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MOTION  TO  CORRECT  PLEADING,  Continued. 

in  case  of  set-off  not  properly  stated  .  313,  314 

by  striking  out  irreleyant  and  redundant  matter 

185,  180,  182,  183,  188, 198,  282,  348,  371,' 400 
(Su  Dbmurrbr,  Irrblstant  and  Redundant  Matter.) 
moving  party  must  specify  objection  .  .         184 

on  motion  to  correct  reply,  should  show  how  he  is  ag- 
grieved     ......         349 

general  roles  as  to  motions  to  strike  oat  and  correct 

pleadings  .  .  .     425,426,427 

ambigaons  and  unintelli^ble  pleading  corrected  .  517 
evasive  pleading,  and  defective  denial  corrected  .  517 
uncertainty  in  pleading  corrected      .  .  .        518 

motion  to  correct  pleading  not  plainly  written  .        479 

MOTION  TO  STRIKE  OUT, 

(Set  Irrelevant  and  Redundant  Matter.) 

MORTGAGE, 

parties  to  action  for  foreclosure  of     .  .  115, 116 

{Su  Title  PARTrss.) 
executor  of  mortgagor  not  proper  party  defendant  116 

party"  in  interest  is  the  heir    •  •  .116 

complaint  on  what  to  contain  .        207 

must  state  whether  proceedings  have  been  had  for 

recovery  of  debt    .....        207 
and  show  return  of  execution  unsatisfied  207 

remedy  at  law  must  be  exhausted  208 

plaintiff  may  have  judgment  on  bond,  and  for  fore- 
closure in  same  action       ....        208 

MULTIFARIOUSNESS, 

what  constitutes  in  a  pleading  .  193, 389 

rule  in  former  practice  in  equity        .  .  .193 

misjoinder  of  causes  of  action  and  parties      .  194,  391 

.  (Ste  Parties  and  Joinder  of  Actions.) 
good  cause  of  action  joined  with  bad  not  multifii- 
rious         ......         194 

how  objection  to  be  taken     .  •  •  .194 

separate  statement  of  cause  of  action,  or  defence      194,  et  seq. 

See  Complaint,  Demurrer.) 

0. 

OBJECTION  TO  PLEADING,  HOW  TAKEN, 

(See  Motion  to  correct  Pleading,  Irrelevant 
AND  Redundant  Matter,  Demurrer,  Answer.) 

OBJECTION,  WHEN  WAITED, 

{See  Waiver.) 

86 


PARTITION,  Ctmiimied. 
Irrelevuit  matter  in  mi 
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TiEA  AND  PLEADING,  C<mtinued. 

whether  faots,  or  the  legal  effect  (^  &ct8  must  be 

pleaded  147,  148,  150-160,  268 

(See  Title  Complaint.) 
meanbg  of  the  term  controverted^  as  used  by  the  Code 

340,  341,  342 
what  is  a  departure  in  pleading  349 

{See  Reply.) 
material  allegations  not  controverted  are  admitted      464,  465 
rule  confined  to  allegations  of  fact     .  465 

and  not  to  averments  of  legal  conclusions,  or  inten- 
tion of  parties       ....  466,466 

nor  to  the  demand  for  relief  ....        466 

nor  matters  of  evidence,  or  other  redundant  or  imma- 
terial matter  .....         466 

{Su  Ireblevakt  and  Redukdant  Matter.) 
what  constitutes  such  immaterial  matter  467 

whether  on  a  defective  denial,  the  allegations  so  de- 
nied, are  deemed  admitted  .     468,  469,  470 
prefer  course  for  objecting  party  to  pursue  in  such 

case  ......        470 

effect  of  answer  of  one  defendant  on  the  rights  of 
another     ......        471 

defendant  not  answering  is  not  bound  by  answer  of  co- 
defendant .  .....        471 

effect  of  partial  answer  to  complaint  .  .471 

juf^ment  may  be  rendered  on  part  of  claim  admitted,  471,472 
construction  of  pleadings        .  .  .  472,  et  seq. 

equivocal  pleading,  how  construed      .  .  .        472 

language  should  have  reasonable  intendment  .  .        473 

will  be  construed  to  support  proceedings  when  473 

construction  of  pleading  under  the  Code        .  .        474 

refers  to  langm^  and  terms  of  pleading  474,  475 

material  allegation  cannot  be  constructively  supplied  475 

construction  to  be  liberal  where  language  is  amoiguous      476 
and  in  whatever  way  the  question  is  ra^ed    .  476 

pleading  must  be  subscribed  by  party  .  478 

consequence  of  not  complying  with  thifi  provision  478 

items  of  account,  how  pleaded  .  479 

{See  Account.) 
color  in  pleading       .  ,  .      ,      .  .481 

meanmg  of  rule  and  application  to  the  Code  481,  482 

pleading  must  be  an  answer  to  the  whole  of  what  is  ad- 
versely alleged        ....  482,483 

traverse  cannot  be  taken  except  upon  matter  alleged  483 

or  matter  necessarily  implied  .  .  488, 484 

issue  cannot  be  joined  on  two  affirmatives  or  two  ne- 
gatives      .  .  .  .  V.  .484 

{Su  Issue.) 
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PLEA  AND  PLEADING;  Continued. 

negative  pregnant  in  pleading            .            .  .         4S5 

meaning  of  rule  and  application  to  the  Code  .        485 

traverse  must  not  be  too  large,  or  too  narrow  .        486 

meaning  of  rule  and  application  to  the  Code  486, 487 

joinder  in  demurrer  no  longer  necessary        .  .         487 

technical  rules  as  to  demurrers  abolished        .  .         488 

{See  Demurrer.) 

defective  pleading,  how  aided              .  529,  et  seq. 

by  pleading  over        ....  5*29, 530 

by  presumption  or  intendment  after  verdict     .  530,  531 

by  the  Code  and  provisions  of  statute            .  531,  532 

PKOMISE, 

how  promise  formerly  was  pleaded     .  .  .         146 

no  distinction  between  implied  and  express  promise  146,  156 
in  a  complaint  for  goods  sold,  how  pleaded  under  the 

Code  .  .  .  .  .  146,158 

'     facts,  and  not  the  implied  promise,  most  be  alleged, 

146,  149,  157 
{See  Common  Counts.) 
if  promise  be  in  writing  need  not  be  so  averred  147,  190 

or  within  the  statute  of  frauds  .  .  147,  190 

need  not  be  alleged  if  not  necessary  to  be  proved  157 

implied  promise  need  not  be  set  out.  .  .         157 

but  express  promise  should  be  alleged  .  .         159 

promise  supported  by  moral  obligation  .  159,  160 

{See  Consideration.) 
barred  by  statute  or  insolvent's  discharge      .  160-162 

{See  Limitation  Statute  of,  Insolvent.) 

R. 
RECEIVER,  (See  CoMMrrrEB  and  Reosiver.) 

RECOUPMENT,  {See  Counterclaim.) 

RELIEF,  DEMAND  FOR, 

le^al  and  equitable  .  .  .  .     38, 40 

wQl  be  administered  in  the  same  action  .  38,  40,  215 

inconsistent  cannot  be  demanded  48,  49,  205,  215,  216 

may  be  claimed  in  the  alternative  40,  50,  205,  215 

affirmative  relief  may  be  demanded  ,42,  43,  279 

specific  or  equitable  relief     .  -.  .  67 

{See  Pleadings.) 
bill  for  relief  might  have  a  two-fold  aspect  65,  205 

complaint  in  such  cases  ....         205 

discovery  of  evidence  no  part  of        .  65,  68 

judgment  of  court  determines  •  .188 

order  of  arrest  no  part  of  relief  demanded     .  .         188 

whether  relief  can  be  granted  for  matters  not  charged 


INDEX. 
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RELIEF,  DEMAND  FOR,  Continued. 

in  the  complaint     . 
consequences  of  omission  to  claim  relief 
how  demanded  in  action  at  law 
in  action  to  recover  specific,  real,  or  personal  property 
in  cases  of  equitable  relief 
how  demanded  under  the  Code 
relief  cannot  exceed  what  is  demanded  in  the  com 

plaint        ..... 
except  in  case  defendant  answer 
plaintiff  cannot  recover  greater  sum  than  he  claims 
in  cases  of  unliquidated  damages,  how  reUef  should  be 

claimed  ..... 

complaint  may  be  amended  in  amount  of 
prayer  for  relief  does  not  constitute  any  portion  of 

statement  of  facts  .... 

where  plaintiff  demands  other  or  different  relief  from 

what  he  is  entitled  to         ...  . 

course  for  defendant  in  such  case 


203,  204 
212 
212 
213 
213 
214 

214 
214 
214 

215 
215 

217 

217 
217 


REPLY, 

object  of  under  the  Code  .  .  .        335 

what  a  reply  must  contain  .  .  .336 

immaterial  allegation  in  answer  need  not  be  replied  to  336 
limited  by  Code  to  counterclaim  set  up  in  the  answer  337, 338 
whether  a  reply  to  new  matter   not   constituting  a 

counterclaim  is  in  any  case  allowable  .     338,  339,  340 

whether  such  a  reply  is  ever  necessary  .  340-344 

when  reply  admits  new  matter  to  be  true  •        343 

in  what  cases  such  admission  should  be  made  .        344 

reply  to  counterclaim  ....        344 

must  deny  each  allegation  ....  344 
consequence  of  failure  to  reply  •  .  •        345 

if  reply  is  omitted  by  mistake  may  be  allowed  by  court 

on  terms    ......         346 

denial  by  way  of  reply  must  be  in  proper  form  .        347 

should  be  same  as  denial  by  way  of  answer     .  .         347 

( See  Answer,  Demurrer.) 
new  matter  in  the  reply  ....         347 

should  be  set  forth  same  as  new  matter  in  the  answer  348 
what  evidence  may  be  given  under  general  or  specific 

denial  in  reply        .  .  .  .348 

irrelevant  and  redundant  matter  in  the  reply  may  be 

struck  out  on  motion         .  .  .  348,  349 

{See  Irrelevant  and  Redundant  Matter.) 
reply  must  be  consistent  with  complaint         .  .         349 

must  not  depart  from  matter  of  complaint      .  .         349 

but  may  maintain  and  fortify  complaint  .  .         349 

cases  in  illustration  of  rule     •  .  .  350,  351 
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REPLY,  Continued. 

objection  to  inoonsistent  reply,  how  taken  .    .  351, 852 

reply  may  be  to  part  of  answer  .  .  .        353 

but  only  where  two  or  more  distinot  defences  are  set 

up,  and  not  to  part  of  entire  defence         .  353 

consequence  of  replying  and  demurring  to  different 

parts  of  entire  defence        .         '   •  .  .        354 

manner  of  stating  new  matter  in  the  reply     .  354,  355 

frivolous  matters  in  may  be  struck  out  .  .        355 

new  assignment         .....        355 
verification  of  the  reply         .  .  »  •        356 

frivolous  reply  ....  357,  ei  seq, 

(See  Sham  Answers  and  Devences.) 
supplemental  reply  .  •  .  357,  et  seq. 

{See  Supplemental  Ple^dino.) 

REPLEADER, 

what  was  at  common  law        .  .  .  •        444 

where  issue  was  defective  in  form       .  .  445 

how  applicable  to  the  Code  .  .        445 

where  a  repleader  was^  proper  an  amendment  may  now 

be  allowed  ....  446, 44T 

S. 

SEPARATE   STATEMENT.  {See  Complaint,   Answer, 
Demurrer.) 

of  cause  of  action  in  complaint  .  .          195,  ei  seq. 

of  defence  in  answer  .  •          290,  ei  seq. 

SET  OFF.     (fi^ee  Counterclaim.) 

SHAM  ANSWERS  AND  DEFENCES, 

provisions  of  the  Code  in  respect  to  .  .321 

what  is  a  sham  answer  or  defence      .  .  321-323 

what  is  a  frivolous  or  irrelevant  defence  .  322-328 

how  such  answers  to  be  treated  •  324 

when  party  may  move  for  judgment  on  frivolous  an- 
swer .....  326,  327 

when  answer  will  be  struck  out  on  motion  327 

striking  out  false  or  sham  answer  .  324,  325 

judgment  on  frivolous  reply  •  .  357 

what  is  a  frivolous  reply        ....        358 

sham  and  irrelevant  reply      .  .  358, 359 

what  constitutes  such  reply  .  .        859 

when  and  on  what  terms  will  be  struck  out  359,  427 

if  answer  of  defendant  contain  no  denial  of  complaint, 
but  only  a  case  for  adjudication  of  equities  between 
himself  and  a  co-defendant,  it  will  be  struck  out  on 
motion       .  .  .  .  .  .471 

or  judgment  rendered  as  on  a  frivolous  defence  471 
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SLANDER, 

actions  for,  will  not  lie  against  two  or  more  111 

action  for,  may  be  joined  with  malicious  prosecution  122, 123 
different  causes  of  action  in,  must  be  separately  stated        124 

{Sit  Complaint.) 
pleading  in  cases  of  ...  164-167 

i^Stt  Libel  and  Slandsr.) 

STATUTE, 

private  statute,  how  pleaded  .163 

SUFFICIENCY  OF  PLEADING, 

[Su  Plea  and  Plbadino,  Complaint,  Answer,  Rbflt,  DfiMURRER.) 
of  &cts  stated  in  the  complaint  .  172,  398 

in  an  action  between  partners  .  .172 

when  answer  insufficient  288,  405,  406,  425 

when  reply  insufficient,  and  how  treated      351-^53,  405, 406 
objection  for  insufficiency,  how  taken  287,  288 

inconsistent  answer  insufficient  ...        287 

reply  inconsistent  with  complaint  is  insufficient  352 

sufficiency  of  counterclaim  .  .  413, 414 

irrelevant  pleading  is  insufficient  426,  427 

rules  to  determine  sufficiency  of  pleading  52,  tt  seq. 

(See  Plea  and  Pleading:) 
construction  of  pleading,  rules  for  .  474,  ei  seq. 

evasive  pleading  insufficient  517 

atiswer  setting  up  account,  sufficient  when     .  479,  480 

sufficiency  of  pleading  on  a  written  uistrument  481 

(See  Written  Instrument,  Complaint,  &c.) 

SUPPLEMENTAL  PLEADING, 

supplemental  complaint  .  224,  et  seq. 

biU  of  complaint,  when  allowed  in  equity  224 

to  present  matters  which  could  not  be  introduced  by 

amendment  .....        225 

matters  which  arose  since  the  commencement  of  the 

suit  ......        225 

to  add  parties  .....        225 

same  rules  apply  under  the  Code  •        225 

what  matters  may  be  properly  introduced  by  amend- 
ment        ......        226 

whether  supplemental  complaint  allowed  after  judg- 
ment        ......         227 

in  case  of  death,  marriage,  or  disability,  or  transfer  of 

interest  .  .  .  •  •        227 

what  supplemental  complaint  should  state  227 

facts  should  be  material  to  the  controversy  227 

supplemental  complaint  cannot  sustain  a   defective 

complaint  .....         228 

but  it  may  set  up  new  facts,  and  claim  other  and  more 

extensive  relief      .....        228 
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SUPPLEMENTAL  PLEADING,  Continued. 
can  be  allowed  only  on  motion 
supplemental  answer 

when  allowed  under  former  practice  in  equity 
when  in  actions  at  law 
practice,  how  modified  by  the  Code 
supplemental  answer,  how  pleaded 
matter  of,  must  occur  after  former  pleading 
whether  set-off  accruing  after  suit  oommenoed  may  be 

interposed  by  way  of  supplemental  answer 
must  be  material  to  a  defence 
but  need  not  constitute  an  entire  defence 
difference  between  supplemental  and  amended  answer 
not  a  matter  of  right,  but  of  discretion 
supplemental  answer  requires  a  reply 
supplemental  reply,  when  and  in  what  cases  allowed 
facts  must  be  such  as  occurred  after  former  reply  was 

put  in 


228 

328,  et  seq. 

329 

330 

330,  33 

^    331 

332 


332 
333 
333 
334 
334 
345 
360 


practice  thereon 


360 
360,  361 


SURPLUSAGE,  (See  Irrelevant  and  Redundant  Matter.) 


T. 

TITLE   OF  COMPLAINT, 

complaint  must  contain  title  of  action 

omission  to  state  not  ground  of  demurrer 

is  an  irregularity  to  be  corrected  on  motion    • 

of  the  names  of  the  parties     . 

sufficient  if  stated  in  the  body  of  the  complaint 

of  the  county  where  the  trial  is  desired 

in  case  of  court  of  limited  juriidiction 

of  the  name  of  the  court 

christian  and  surname  of  parties  must  be  stated 

names  of  partners  in  full,  and  not  name  of  firm 

parties  suing  in  a  particular  character 

where  plaintiff  does  not  know  defendant's  name 

TRIAL  OF  ISSUE, 

trial  definition  of  by  the  Code 
kinds  of  trial  provided  for  by  the  Code 
how  issue  must  be  tried 
'   issue  of  law  to  be  first  tried  . 
whether  Code  provides  a  uniformity  in  mode  of 
when  trial  must  be  by  jury    • 
when  by  court  or  by  referees 
when  cause  may  be  noticed  for  trial  . 
issue  where  tried         .... 
rule  at  common  law    .  .  '  . 

provisions  of  the  Code  in  respect  to    . 


130 
131 
131 
131 
131 
131 
131 
131 
132 

132,  145 
132 

132,  153 

447,  460 

447,449 

449,451 

448 

trial,  449-453 


451,452 

451,  452,453. 

453 

464 

454 

455, 456 
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TRIAL  OF  ISSUE,  Continued. 

power  of  court  to  change  place  of  trial,  originally  in- 
cident to  its  general  jurkdiotion     .  .  .        456 
provisions  of  Revised  Statutes  and  Judiciary  act  in 

relation  to  .  .  .  •  .         457 

whether  abrogated  by  the  Code  .      457, 458,  459 

whether  court  may  order  issue  of  law  to  be  tried  out 

of  the  county         .....         459 
judgment  on  fulure  to  answer  a  trial  .  .  460,463 

and  may  be  had  on  application  in  any  county  of  dis- 
trict, or  in  adjoining  county  .  •  .        460 
what  is  a  trial  of  issue            ....        461 
examination  of  issue  of  law,  as  well  as  of  fact  461 
whether  issue  of  law  may  be  tried  out  of  the  county 

where  venue  is  laid  .  .  .  462, 463 

should  be  tried  in  the  county  where  issue  is  triable    .        463 
and  so  also  applioatbn  for  judgment  on  frivolous  de- 
murrer       ...  .  •  •  .        463 
what  facts  deemed  admitted  on  the  trial         .  466-472 

{See  Plea  and  Pleadings.) 

V. 

VARIANCES,  (See  Amendment.) 

between  pleading  and  proof  disregarded  by  statute  .  494 
failure  to  prove  material  fact,  not  case  of  variance  .  510 
provision  of  the  Code  in  respect  to     .  .  519,  520 

what  constitutes  a  case  of  variance    .  .     520,  521,  522 

material  variances  .....  522 
court  must  be  satisfied  that  party  has  been  misled  522,  523 
difference  in  respect  to  between  statute  and  Code  .  523 
if  not  a  case  of  variance,  amendment  allowed  when  .  524 
immaterial  variances  ....  524, 525 


what  constitutes 

rule  strictly  enforced  at  common  law 
not  properly  applicable  under  Code 
sufficient  if  substance  of  issue  proved 


525 
526, 528 
527, 528 

527 
variance  disregarded,  unless  it  has  misled  the  party    .         529 

VENUE.     {See  Trial  of  Issue.) 

VERIFICATION, 

whether  necessary  to  complaint  in  partition  .        209 

to  complaint  generally            .            .  .  218, 6^  seq, 

provisions  of  the  Code  in  respect  to  .  .        219 

may  be  omitted,  when            .             •  .  .         21S 

defective  verification,  how  treated  .     220,  221,  318 

(See  Irregularity.) 

form  and  manner  of  verification          .  •  .221 

must  be  made  by  party  except  in  certain  oases  .         221 
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VERIFICATION,  Continued. 

name  of  party  must  be  subsoribed  221 

suJScient  to  swear  generally  that  complaiiit  is  true  .        222 

but  not  according  to  knowledge  and  belief  222 
one  of  several  parties  acquainted  with  the  fiu^ts  may 

verify  complaint  ....         222 

but  affidavit  should  show  ihat  he  has  knowledge  of  the 

facts           .....  222,318 

when  made  by  agent  or  attorney,  most  show  what  223 

may  be  made  by  gnardiaii  of  infant                •  228 

must  not  be  made  before  plaintiff's  attorney  223 

verification  no  part  of  the  pleading     .         *  .  220 

but  copy  of  must  be  servea  with  £e  pleading  221 

a  nullity  if  venue  be  omitted  .  .221 
in  what  other  cases  defective  verification  may  be  treated 

as  a  nullity             ....  220,221 

form  and  manner  of  verification  of  answer  .        314 

defendant  privileged  from  verifying,  when  315-318 
form  of  answer  if  defendant  privileged  from  verifying  317, 318 
defendant  may  verify  answer  if  complaint  is  not  venfied     318 

how  made  in  case  of  separate  answers,  318, 319 

consequence  of  defective  verification  .        318 

verification  of  the  reply          •            .  356, 357 

W. 

WAIVER, 

demurrer  waived  by  answer  .        423 

objection  of  another  action  pending  is  waived  by 

neglect  to  demur  or  answer            •            .  382, 428 

or  objection  that  there  is  a  defect  of  parties  383,  428 

or  that  causes  of  action  are  improperly  united  389,  428 

or  that  plaintiff  has  not  legal  capacity  to  sue  382,  428 

but  not  want  of  jurisdiction                .  377,429 

or  that  complaint  does  not  state  sufficient  facts  397,  429 

WARRANTY.     (See  Complaint.) 

pleading  in  action  for  breach  of                      .  171 

WRITTEN  INSTRUMENT, 

copy  of  when  sufficient  complaint  or  answer   -.  142, 143 

{See  Bills  of  Exchange  and  Notes.) 

what  averments  required        .            .  148, 144 

in  case  of  assignment             .            .  143, 144 
in  action  on,  promise  need  not  be  alleged  to  be  in 

writing        .....  147,190 

instruments  other  than  payment  of  money  1 67 

how  cause  of  action  and  breach  must  be  set  forth  167 

may  be  according  to  legal  effect          .  .167 

only  so  much'  as  constitutes  engagement  need  be 

stated         .            .            .  .167 
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WRITTEN  INSTRUMENT,  Continued. 

assignment  of  breaches,  how  required  by  statute  .         168 

well  assigned  by  negativing  words  of  condition  16^ 

or  according  to  the  substance,  but  not  the  letter  .         1H8 . 

what  sufficient  assignment  of  breach  generaUy  168,  169 

when  aided  after  verdict                                 .  .169 
complaint  on  unnecessary  to  allege  that  defendant 

was  of  full  age       .             ,            •            .  .         189 

not  necessary  to  be  set  forth  in  hcec  verba  .        204 

defence  founded  on,  how  stated          .            .  311,312 


ERRATA. 
On  page  54,  line  SI,  forlhe  woTd'Torm"  T«id  "  Troni." 
Page  86,  line  16,  for  "  court"  read  "  code." 
Page  8S,  line  SO,  for  word  "  reorfanized"  read  "  recognized." 
Page  9^  line  2,  for  word  "consideration"  read  "  consul lali on." 
Page  fl9,  line  10,  forvrord  "caae"  read  "bUV." 
Page  113,  line  13,  for  word  "much"  read  "  nuw." 
Page  175,  Iine22,  for  ■'100,"  read  "160." 
Page  329,  line  8,  for  word  "  their"  read  "  these-" 
Same  page,  linea  17  and  18,  for  word  "  prevent"  read  "  present." 
Same  page,  after  word  "  ael"  insert  word  "  it." 
Page  333,  line  4.  after  word  "  set"  insert  word  "  off." 
Same  page,  read  "  Radley"  for  "  Rpdiey." 
Page  339,  line  7,  fnr  "  causes"  read  "  cases." 
Page  343,  line  6,  for  "dischaised"  read  "  discharge." 
Page  350,  line  8,  for  "  in"  read  "  on  " 
Page  352,  !ine  11,  for  "  eomplainl"  read  "compliance." 
Same  page,  in  line  22,  read  ■'  Fabricotti  p,  Launili." 
Page  3-'i3.  line  13,  after  words  "  reply  may  be"  add  word  "  to." 
Page  336,  line  1.  in  place  of  "  report''  read  "  set  forth." 
Page  360,  line  25,  for ''  Bralo"  read  "  Bealea." 
Same  page,  line  2,  for  "  34S,"  read  "  331,  333." 
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PUBLISHERS'  NOTE. 


The  delay  in  issuing  the  present  edition  of  the  Rules  has  i 
been  greater  than  was  necessary  to  render  it  perfect. 

The  edition  already  in  the  hands  of  the  profession  bears  su 
undeniable  marks  of  the  haste  with  which  it  was  issued,  that 
more  matured  publication  will  doubtless  be  acceptable.     T 
references  there  given,  except  such  as  have  been  borrowed,  wit 
out  acknowledgment,  from  the  subscriber's  edition  of  1849,  a 
cursory  and  most  unsatisfactory.    No  notice  whatever  is  taken 
the  more  recent  and  most  important  of  the  decided  cases,  whil 
the  eight  pages  of  index,  given  at  the  commencement,  contaii 
no  less  than  from  seventy  to  eighty  material  errors;  many  < 
which  are  eminently  calculated  to  perplex,  at  least,  if  not  1 
mislead. 

The  recent  revision  of  the  Rules  leaves  the  practice,  in  th 
main,  as  it  stood ;  the  changes  effected  being  few,  and  compara 
tively  unimportant.     The  most  prominent  features  of  that  revision 
are  the  limitation  of  the  arguments  of  counsel,  and  the  provision 
in  relation  to  the  numbering  of  separate  heads  of  pleading,  ant 
as  to  the  proper  period  of  applications  for  a  change  of  venue 
which  define  the  future  practice  in  those  respects  in  accordance 
with  that  which  was  rapidly  gaining  ground.     Several  minoi 
changes  have  also  been  made,  to  which  attention  will  be  drawn 
in  the  Notes.    One  effect  of  the  revision  is,  however,  to  change 
the  number  of  the  different  Rules  from  No.  16  upwards.    Nos. 
17,  18,  24,  67  and  88,  of  1849,  are  either  wholly  omitted  or  in- 
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corporated  in  others.  Nos.  87,  88  and  89,  of  1852,  are  newly 
inserted ;  and  the  concluding  Rule  now  numhers  90,  instead  of 
92.     These  different  changes  will  be  found  duly  noticed. 

In  the  preparation  of  the  present  edition,  copious  additions 
have  been  made  to  the  subscriber's  original  Notes  of  1849,  so  as 
to  comprise  every  reported  decision  bearing  upon  any  of  the 
Rules,  down  to  the  actual  date  of  publication,  including  the  cases 
in  point  in  the  4th  Sandford's  and  10th  Barbour's  Reports.  A 
carefully  corrected  index  is  likewise  prefixed.  The  present  pam- 
phlet will  therefore  furnish  what  hitherto  has  not  been  furnished, 
viz.,  a  complete  and  correct  edition  of  the  Rules,  and  a  careful 
and  matured  synopsis  of  the  cases  in  point. 

Frequent  references  will  be  found  to  Mr.  Whittaker's  work  on 
Pleadings  and  Practice  under  the  Code,  which,  with  the  additions 
recently  issued,  embodying  the  effect  of  the  changes  above  re- 
ferred to,  will  be  found  to  contain  a  complete  summary  of  the 
past  and  present  practice,  and  a  complete  and  detailed  analysis 
of  the  cases  below  referred  to.  The  work  itself  is  eminently 
calculated  to  supply  the  hitherto  admitted  want  of  a  complete 
and  reliable  book  of  practice  under  the  Code  as  it  now  stands. 

LITTLE  &  COMPANY, 
Imw  BookseUersy  53  State-street,  Albany. 

Albany,  October  Ist^  1852. 


INDEX. 


Absent  defendants,  on  foreclosure, 

Accounts,  bow  kept, 

Adulteij,  divorce  for, 

when  adultery  of  plaintiff  may  be  set  up, 

Advice  to  couoBot,  form  of  swearing  to 

Affidavits,  to  be  used  on  motion, 

to  prevent  inquest  at  the  circuit, 

verifying  petition  for  discovery 

of  service  of  summons,  tec, 

of  advice  of  counsel, 

when  necessary  to  enter  default  on  mandamus 

on  motion  to  change  place  of  trial, 

in  divorce  cases, 

on  arrest,  when  to  be  filed, 

Agreements  and  consents  to  be  in  writing,  or  entered  as  orders,. 

Allowances,  extra,  when  to  be  applied  for, 

Appeals,  when  an  enumerated  motion 

when  non-enumerated  motion, 

date  of  issue  on, 

who  to  furnish  papers -in,  and  what  papers, 

from  surrogate's  court,  regulated, 

Appearance,  notice  of,  or  of  retainer,  effect  of, 

may  be  entered,  and  how, 

Argument,  cases  reserved  for, 

Attachment,  when  to  be  issued  for  not  returning  process, 


•  •• 


Vm  INDEX. 

Now  Rale. 

Attorneys,  admission  of, 1, 2 

name  and  residence  to  be  endorsed  on  process  or  papen 

to  be  served, 5 

to  mark  folios  on  papers, 41 

duty  to  act  as  guardian  ad  litem, 62 

B 

Bail,  where  to  justify, 84 

Bank,  accounts  with,  how  kept, 80 

orders  upon,  in  what  form, 81 

Bills  of  exceptions,  (See  Exceptions^)  17,  18,  19,  24 

Bonds,  to  be  acknowledged  or  proved, 72 

Books  to  be  kept  by  the  several  clerks, 4 

Books  and  papers,  discovery  of, 8,  9,  10,  11 

C 

Calendar,  in  what  cases  causes  may  be  struck  from, 28,  29 

for  general  term, 34 

Case,  agreed  upon  by  parties, 29 

how  made  and  settled, 15,  16 

within  what  time  to  be  filed, 17 

may  be  turned  into  a  bill  of  exceptions,  and  how, 18 

on  appeal, 29 

to  review  proceedings  before  referee, 15 

to  be  numbered  by  the  line,  when, 15 

Cases,  to  be  printed, 30 

not  provided  for  by  statute  nor  by  these  rules, 90 

Causes  of  action,  &c.,  separate,  to  be  numbered, 87 

Certificate  of  counsel  to  character,  &c., 2 

Certiorari,  to  remove  interlocutory  proceedings, 42 

Clerk,  to  keep  books,  &c., 4 

Complaint,  when  dismissed  for  want  of  prosecution, 21 

Counsel,  number  to  examine  witnesses,  &c., 13 

only  one  to  be  heard  on  a  side,  when, <  . .' 14 

limitation  of  arguments  of, 14 

to  endorse  his  name  on  affidavit  of  service  when  he  takes 

a  default, 26 

Consents,  (See  Agreements,) 37 

County  treasurer,  money  to  be  paid  to, 79,  80 


INDEX.  IX 

NaBule. 

Counter  claims,  separate,  to  be  numbered, 87 

Costs,  extra  allowance,  to  whom  applied  for, 82 

on  conditional  order,  when  to  be  paid, 35 

Criminal  cases,  motions  in,  may  be  heard  on  any  day  in  term, 33 

D 

Defences,  separate,  to  be  numbered, 87 

Default,  rule  by,  counsel  taking  to  eadorse  his  name  on  the  papers,  26 

in  proceedings  by  mandamus, 43 

for  not  appearing  to  oppose  motion, 25 

Demurrer,  hearing  of, 28 

Discovery  of  books  and  papers,  &c., 8,  9,  10,  11 

Dismissing  complaint  for  want  of  prosecution, 21 

Divorce,  no  judgment  by  default  in, 25 

proceedings  in,  regulated, 64  to  G9 

E 

Endorsement  of  name  and  residence  of  attorney  or  parties  in 

person,  on  process, 5 

Endorsement  of  counsel  on  affidavit  to  take  default^ 26 

Exceptions, 17,  18,  19,  24 

within  what  time  to  be  filed, 17 

when  not  served  in  time, 19 

what  to  contain, 24 

irrelevant  matter  in, 36 

mode  of  turning  case  into, 18 

enumerated  motions,   (See  Motions,) 27 

equality  of  partition,  directions  as  to, 75 

F 

Folios  to  be  marked  on  certain  papers, 30,  41 

Foreclosure  suits  regulated, 46 

infants  and  absentees  in, 46 

judgment  in, 47 

surplus  money, 48 

duty  of  sheriff  or  referee  in 49  to  51 

G 

Guardians,  attorneys  compelled  to  act  in  certain  cases, 52 

who  may  be  appointed 53 


Guardians,  not  to  receive  fund  witfaout  aecurity, 54,  55,  56 

security  to  be  given  on  appointing  general  guardian, . .  55 

how  appointed, ' 57, 68 

to  give  security  on  sale  of  iniant's  estate, 59 

petition  for  appointment  of,  for  that  purpose, 60 

order  tbereon, 61 

G«neral  Term,  appeals  to, 39 

papers  on  such  appeals, 30 

calendar  o^ 34 

notes  of  issue  for, 34 

date  of  issue, 34 

I 

Irrelev int  matter  to  be  struck  out, 40 

on  exceptions, 24 

Infants,  (See  Gvardiait  and  hand*), 60 

if  of  the  age  of  14,  to  join  in  petition,  (or  sale  of  real  estate,  60 

when  proceeds  of  bis  estate  exceed  600  dollai^ 62 

where  several  infants  interested, 62 

Inquests,  when  taken, 12 

bow  prevented ib 

Irregularities  to  he  specified  in  notice  on  that  ground, 25 

Issues  of  law,  how  beard, 27,  28 

Issues,  when  to  be  applied  for  in  divorce  cases, 67 

how  to  be  settled, 70 

Issue,  note  of,  for  general  term,  when  to  be  filed, 34 

date  of  issue  thereon, 34 

J 

Jiidcnnent.  book  to  be  keot  bv  clerk 4 


INDEX.  XI 

L 

No.  Bole. 

Lands  in  city  of  New-York»  bow  to  be  sold, 51 

bow  in  foreclosure  cases, 49,  50 

of  infants,  bow  sold, 58,  59,  60 

Legitimacy  of  cbildren  may  be  determined  in  an  action  for  divorce,  69 

Life  interest  in  moneys,  bow  estimated, 76 

Lunatics,  committees  to  pay  costs,  wben, 63 

Lunacy,  commissioners  on,  tbeir  compensation, 63 

M 

Mandamus,  proceedings  in, 43 

Merits,  affidavit  to  prevent  inquest, 12 

Moneys,  orders  for  payment  of^ 81 

of  infants,  wben  invested, 62 

brougbt  into  couit,  to  wbom  paid, 79 

accounts  of,  bow  kept, 80 

of  infants,  not  to  be  paid  to  guardian  witbout  security, 54,  56 

Mortgrage,  foreclosure  of,  (See  Foreclosure  J  f 46 

Motions,   classified, 27 

enumerated  and  non-enumerated, 28,  29 

wben  to  be  noticed, 29 

papers  to  be  fumisbed,  and  by  wbom, 29 

non-enumerated  wben  to  be  noticed, 32 

wben  to  be  beard, 33 

may  be  founded  on  petition  or  affidavit, 39 

to  strike  out  irrelevant  or  redundant  matter, 40 

to  make  a  pleading  more  definite,  —  * 40 

N 

Name  of  attorney  or  party  in  person  to  be  endorsed  on  papers, . .  5 

Nonsuit,  before  referee 22 

at  tbe  trial  restricted, 23 

Note  of  issue  for  general  term,  wben  to  be  filed, 34 

Notice  of  retainer  equivalent  to  appearance, 7 

of  claim  to  surplus  on  a  foreclosure, 48 

tbe  mode  of  bringing  on  motions, 25 

of  non-enumerated  motions, 32 


•  • 


Xll  INDEX. 

No.  Role. 

Nullity  of  marriage,  what  to  be  shown  on  reference, 6$ 

not  to  be  declared  by  default, 71,  25 

O 

Officers  of  court,  to  act  as  guardians, 52 

to  require  sureties  to  justify, 72 

how  compelled  to  return  process, 6 

Order,  refused  or  granted  conditionally,  no  subsequent  application 

to  be  made  to  another  judge, 83 

for  discovery  of  books, , 10 

operates  as  a  stay  of  proceedings,  when, 11 

to  stay  proceedings  with  a  view  to  move  to  change  place  of 

trial,  regulated, 44 

on  petitions,  how  entered, 38 

on  banks  for  payment  of  money, 81 

for  appointing  guardian,  {See  Guardian f) 53 

when  to  be  revoked, 83 

of  reference  in  divorce  cases, 65 

for  sale  of  infant's  estate, 61 

P 

Papers  and  books,  how  discovered, 8,  9,  10,  11 

what  to  be  furnished  on  enumerated  motions, 28,  29 

on  non-enumerated  motions, 32 

to  be  marked  by  folios  and  printed, 30 

by  which  party  to  be  furnished, 28,  29 

where  to  be  filed,  3 

endorsement  on, 'by  attorney  or  party, 5 

Parol  agreements  among  attorneys,  not  binding, 37 

Partition,  all  lands  held  in  common  to  be  embraced  in  one  action,  73 

reference  as  to  title  in, 74 

directions  when  sale  is  necessary, 75 

Petitions,  on  appeals  from  surrogates, 78 

what  to  state, 78 

motions  on, 39 

orders  on,  not  to  recite  contents  of, 38 

on  application  for  discovery, 9 

Place  of  trial,  how  changed, 44,  45 

Pleadings,  to  be  plainly  written,  and  folios  marked, 41 


•  •• 


INDEX.  XUl 

Na  Rule. 

PleadingSy  to  1m  abbreviated  for  the  court  on  appeals^ 29 

when  copies  not  to  be  given  out  in  divorce  cases, 71 

Points,  to  be  served  and  furnished 29 

printing  of, 30 

Practice,  when  not  provided  for  by  rules, 90 

Process,  name  of  attorney  or  parties  in  person, 5 

compelling  return  of, 6 

R 

Residence  of  attorney  to  be  endorsed, 5 

Real  estate,  when  may  be  sold  in  parcels, 50 

in  New- York,  at  the  Merchants'  Exchange, 51 

proceeds   belonging   to  infants,  to  be   brought  into 

court, 56,  62 

Receivers,  power  and  duty  of, 77 

Reference,  plaintiff  may  submit  to  a  nonsuit  on, 22 

proceedings  to  set  aside  report, 15 

compelling  plaintiff  to  proceed  to  trial  in, 22 

in  case  of  absent  defendants, 46 

to  compute  amount  due  on  mortgage, — 46 

to  appoint  guardian, y 61 

as  to  infant's  estate, 62 

when  plaintiff  may  be  examined  upon,  in  divorce  cases,  66 
as  to  title  in  partition  on  default,  when  infants  and  ab- 
sentees are  parties, 74 

Reply,  abstract  causes  of,  to  be  numbered, 87 

Retainer,  when  an  appearance, 7 

Rule  by  default,  counsel  to  endorse  his  name  on  papers, 26 

Return  of  justice,  amendment  of, 88 

s 

Sales  of  real  estate  on  foreclosure  regulated, 49  to  51 

Separate  defences  to  be  numbered, 87 

Sheriff,  return  by,  how  compelled, 6 

to  file  affidavit  on  arrest, 89 

Separation,  {See  Divorce,) 64 

Service  of  summons,  affidavit  of,  what  to  contain, 85 

Special  terms,  what  motions  to  be  made  at, 28 


special  verdict,  how  Bettled, / IS 

tumiiigcaae  into 18 

Stay  of  proceediogs,  (See  Order,) 11 

Striking  cases  from  calendar, 28,  29 

Summing  up,  confined  to  one  counsel  on  a  side  at  the  trial 13 

Sureties,  required  to  justify,  and  to  acknowledge  bonds, 7S 

Surplus  on  foreclosure  sales,  how  applied  for, 48 

Surrogates,  appeals  from,  regulated, 78 

T 

Terms,  general,  and  general  term, 28 

special,  what  motions  heard  at, S9 

Time,  to  comply  with  condition  in  order, 35 

when  these  rules  to  take  effect, 90 

Transfer  of  papers,  on  change  of  place  of  trial, 3 

Trial,  one  counsel  on  a  side  to  examine  witnesses, 13 

Trust  company,  accounts  with,  how  kept, 80,  81 

u 

Undertakings,  to  be  proved  or  acknowledged 73 

V 

Value  of  life  estate,  bow  computed, 76 

Venae,  {See  Placed  Trial.) 44,  « 

Verdict  may  be  taken  without  calling  the  plaindff, 23 

w 

Witnesses,  examination  at  circuit  regulated, 13 

Writ  of  attachment,  when  to  be  issued  against  o£Scer, 6 
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IN  GENERAL  SESSION  OF  THE  JUSTICES 

OF  TBS 

BUPSEME  OOUBT,  OP  THE  BUPEBIOB  OOUKT  OF  THE  CITY  OF  NEW- 

TOBK,  AND  OF  THE  OOUBT  OF  COMMON  PLEAS  FOB 

THE  CITY  AND  COUNTY  OF  NEW-YOBE, 

At  the  Gipltol  In  the  CSty  of  Albany,  Angmt  ff,  1859. ' 

[  Code  1852,  §  470.  ] 


Ordered  thtxi  the  following  Rides  shall  commence  and 
take  effect  on  the  first  day  of  October  next : 

RULE  1. 

Applicants  for  admission  to  practice  as  attorneys  and  Examina- 
counsellors  of  this  court,  who  are  entitled  to  examination,  auomeya. 
shall  be  examined  in  open  court ;  the  examination  to  com- 
mence on  the  first  day  of  each  general  term. 

Law  rale  of  1847,  No.  t 

Anj  male  citizen  of  the  we  of  twenty-one  yean,  of  sood  nuHral  character,  and  who 
poMessea  the  reqaisite  qualifications  of  learning  ana  abiuty,  is  entitled  lo  admiaBlon  to 
pracUoe  in  ail  the  courts  of  this  state.    Const  of  1B44,  art  6,  $  8. 

The  examination  can  talie  place  only  at  a  general  term.    Sees.  Laws  of  1847,  p.  848,  §76. 

By  Scss.  Laws  of  1847,  p.  647,  $46,  a  person,  though  not  admitted,  was  permitted  to  act 
as  attorney  and  counsel,  when  specially  authorized  in  writing,  or  nominated  in  open  court. 
But  this  provision  was  held  to  be  unconstitutlonaL  Bullard  vs.  Van  Tassel,  8  How.  8p.  T. 
B.,  402.  Id.,  169, 897.  Devries  vs.  McKoan,  1  Code  Bep.,  6.  This  last  condusion  seems, 
however,  to  be  open  to  doubt  1  C.  B.,  106.  5  Barb.  S.  Ca  B.,  109.  Bee  sobjeot  oonaldarea 
in  Practice  and  Pleadings  under  the  Codes,  p.  9  to  IL 

RULE  2. 

To  entitle  an  applicant  to  an  examination,  he  must  prove 
to  the  court : 

1.  That  he  is  a  citizen  of  the  United  States  and  that  he  Proof  of 

is  twenty-one  years  of  age,  and  a  resident  of  the  district  in  ^ge  i^d  ^ 

which  he  applies,  which  proof  may  be  made  by  his  own  '««denoe. 

affidavit  of  the  fact 

2 


Of  good  3.  The  erideace  of  good  moral  character  shall  be  the 
dartnAa.  certificate  of  a  reputable  couBsellor  of  this  court,  or  of 
some  other  reputable  person  known  to  the  court ;  bat  such 
certificate  shall  not  be  deemed  conclusive  evidence,  and 
the  court  must  be  satisfied  on  the  point,  after  a  fuU  exami- 
nation and  inquiry. 

Tlic  (Utnli  reqnlm  tba  cmrt  (o  pToride.  br  cenen]  nila,  whU  itull  b«  nlBrffiit  pnoT 
a! good manltttncua.    S<a.  U« of  lB4f,  p. HS, | IS.    lB.a.,181. 

RULE  3. 

When  pn-  Papers  shall  be  filed  in  the  office  of  the  clert  of  the 
Ee'filed.  county  specified  in  the  complaint  as  the  place  of  triaL 
And  in  case  the  place  of  trial  is  changed  for  the  reason 
that  the  proper  county  is  not  specified,  as  required  by 
section  139  of  the  Code,  papers  on  file  at  the  time 
of  the  order  making  such  change,  shall  be  trans- 
ferred to  the  county  specified  in  such  order;  and  all 
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RULE  5. 

On  process  or  papers  to  be  served,  the  attorney,  besides  Attome} 
subscribing  or  endorsing  his  name,  shall  add  thereto  his  reeidenc^ 
place  of  residence ;  and  if  he  shall  neglect  to  do  so,  papers  ^^^^  * 
may  be  served  on  him  through  the  mail,  by  directing  them  papers 
according  to  the  best  information  which  can  conveniently 
be  obtained  concerning  his  residence. 

This  rule  shall  apply  to  a  party  who  prosecutes  or  de- 
fends in  person,  whether  he  be  an  attorney  or  not. 

Law  rale,  8.  Equity  rale,  43.  Where  plaintiff's  attoraey  fiftlled  to  endorse  his  place  of 
residence  on  the  copy  declaration  served,  his  deftolt  was  set  aside  as  irn^pliar.  2  How. 
Pr.  B.,28.    5  How.,  887.    Fractioe  and  Fleadhigs,  p.  124 

RULE  6. 

At  any  time  after  the  day  when  it  is  the  duty  of  the  How  re- 
sheriflf  or  other  officer,  to  return,  deliver  or  file  any  pro-  gheriff*^ 
cess,  undertaking,  order,  or  other  paper,  by  the  provisions  compelled, 
of  the  Code  of  Procedure,  any  party  entitled  to  have  such 
act  done,  may  serve  on  the  officer  a  notice  to  return,  de- 
liver or  file  such  process,  undertaking,  order,  or  other  pa- 
per, as  the  case  may  be,  within  ten  days ;  or  show  cause 
at  a  special  term  to  be  designated  in  said  notice,  why  an 
attachment  should  not  issue  against  him. 

Law  rale,  18.    Duty  of  sheriff  pointed  onL    Code,  §§  188, 217.    Proof  of  service  of  oom> 
aint,  when  not  answered,  is  made  part  of  Judgment  roil.    Code,  §281.    Existing 
Visions  of  law  to  enforce  performance  of  duty  by  officer,  oonUnned  in  force.    Code, 


plaint,  when  not  answered,  is  made  part  of  Judgment  roil.  Code,  §281.  Existing  pro- 
visions of  law  to  enforce  performance  of  duty  by  officer,  oonUnned  in  force.  Code,  1201. 
Bee,  as  to  sheriff's  liability,  4  How.,  297.    6  id.,  78.    4  ComsL,  178.    Practice  and  Plead- 


ings, p.  8.   Id.,  611.  As  to  his  liability  on  arrest  and  bail  given,  Code  201, 208.  PracUoe  and 
PleadingB,  658,  654 

RULE  7. 

Service  of  notice  of  an  appearance  or  retainer  generally,  Notice  of 
by  an  attorney  for  the  defendant,  shall  in  all  cases  be  ance  ot 
deemed  an  appearance.    And  the  plaintiff,  on  filing  such  ^*^^'' 
notice  at  any  time  thereafter,  may  have  the  appearance  of  appear- 
the  defendant  entered,  as  of  the  time  when  such  notice  *"^' 
was  served. 

Law  rule,  25.  Code,  §§2^16,  180,  188.  1  Code  Rep.,  127.  Defective  papers  should 
be  immediately  returned,  or  notice  given  that  they  will  be  disr^arded.  8  How.  Pr.  B.,  M» 
246.    lid.,  240.    2  id.,  146.    Practice  and  Pleadings,  pp.  222, 4RS,  454. 


RULE  8. 

When  dii-  AppUcHtioDS  may  be  made,  ia  the  manner  provided  bf 
ooro^iled  ''^^i  *^  compel  the  production  and  discovery  of  books, 
of  book^  papers  and  documents  relating  to  the  merils  of  any  civil 
documecta  action  pending  in  this  court,  or  of  any  defence  in  such 
action,  in  the  following  cases : 

1.  By  the  plaintiff  lo  compel  the  discovery  of  books,  pa* 
pers  or  documents  in  the  possession  or  under  the  control  of 
the  defendant,  which  may  be  necessary  to  enable  the  plain- 
tiff to  frame  liia  complaint,  or  to  answer  any  pleadiug  of 
the  defendant, 

2.  The  plaintiff  may  be  compelled  to  make  the  like  dis- 
covery of  books,  papers  or  documents,  when  the  same  shall 
be  necessary  to  enable  the  defendant  to  answer  any  plead- 
ing of  the  plaintiff. 

l«vnUa,3T.    S  Itd>.BiM.,1»,l<XI;    0Hl«.S9Sa.    DIkotht  li  it'll  eanJlD«l  to  aim  to 

which  Itlaneomnrjlbf  UirpDrpaMorplndliig.  ItmiT  be  hid  whiM  oiKTwrtr  de^m 
to  HH^naln  vrhat  docampEituy  pviilorict  bis  Advcnarj  holds  npon  vhloh  be  H  relf  iDf  to 
■DiUlnhlinHHruponlholfliL    PownsTi.  Rlnu^ndorC*  Ho*,  T.  B..  N.    1CK.,M. 


Me  Rep..  IDS.    8]luw.,lt(a.    1  C,  B..  Ml    ; 
4S.    ttHn*.,l 


MT.    B«MbliwthUf  «DDild(TBd,Pnctl«uvlPleiHlingi,ehi^ta(bwkT^ 

RULE  9. 

The  petition  for  such  discovery  shall  state  the  facts  and 
ig  circumstances  on  which  the  same  is  claimed,  and  shall  be 
veriiied  by  affidavit,  stating  that  the  books,  papers  and 
documents  whereof  discovery  is  sought,  are  not  in  the  pos- 
session, nor  under  the  control  of  the  party  applying  there- 
for, and  that  the  party  making  such  affidavit  is  advised  by 
his  counsel,  and  verily  believes,  that  the  discovery  of  the 
books,  papers  or  documents  mentioned  in  such  petition,  is 
necessary  to  enable  him  to  draw  his  complaint,  answer,  de- 
murrer or  reply,  or  to  prepare  for  trial,  as  the  case  may  be. 

L»irro1e,i8.    Codn,  S«S^    3  Rev.  8Ut,lM,    19  Wmd.,  ll». 
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RULE   10. 

The  order  granting  the  discovery  shall  specify  the  mode  "^^t 
in  which  the  same  is  to  be  made,  which  may  be  either  by  discovery 
requiring  the  party  to  deliver  sworn  copies  of  the  matters  ^n^ain. 
to  be  discovered,  or,  by  requiring  him  to  produce  and  de- 
posit the  same  wilh  the  clerk  of  the  county  in  which  the 
trial  is  to  be  had,  unless  otherwise  directed  in  the  order. 
The  order  shall  also  specify  the  time  within  which  the  dis- 
covery is  to  be  made.    And  when  papers  are  required  to 
be  deposited,  the  order  shall  specify  the  time  that  the  de- 
posit shall  continue. 

Law  rale,  29.    Code,  §888.    TWend^SSS.   2I>cnio,187.  4  Wend.,  196.    Bee  cases  ool- 
lected,  and  referenceB  onder  rule  8. 

RULE  11. 

The  order  directing  the  discovery  of  books,  papers  or  Order  to 
!  documents,  shall  operate  as  a  stay  of  all  other  proceedings  of  pro- 

in  the  cause,  until  such  order  shall  have  been  complied  <^®®^*°««- 
with  or  vacated  ;  and  the  party  obtaining  such  order,  after 
^  the  same  shall  be  complied  with  or  vacated,  shall  have  the 

[  like  time  to  prepare  his  complaint,  answer,  reply  or  demur- 

rer, to  which  he  was  entitled  at  the  making  of  the  order. 
But  the  justice,  in  granting  the  order,  may  limit  its  effect 
by  declaring  how  far  it  shall  operate  as  a  stay  of  proceed- 
ings. 

Law  rale,  80.    Oode^fSSS.    See  note  to  rale  8. 

1  RULE  12. 


Inquests  may  be  taken  in  actions  out  of  their  order  on  When  in- 
the  calendar,  in  cases  in  which  they  were  heretofore  al-  2e  tokwh^ 
lowed  at  the  opening  of  the  court,  on  any  day  after  the 

^  first  day  of  the  court,  provided  the  intention  to  take  an 

inquest  is  expressed  in  the  notice  of  trial,  and  a  sufficient 

^'  affidavit  of  merits  shall  not  have  been  filed  and  served. 

Law  rale,  81.    2  Cowen,  581.     1  Wend.,  77,  78,  287 ;  2  id.,  244,  246 ;  6  Id.,  10«,  688  ;  9 
Id.,  461;  12  id.,  198;  18  id.,  666.  667:  19  id.,  126.    2  Hill,  869;  Id.,  409;  6  id.,  868.    1 
i  Uow.  Pr.  Kep.,  28,  26, 40, 46,  62, 206.    1  Hill,  101. 
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Joii«s  TE  BiumD,  8  How.  Pr.  Rep.,  824.   1  Gode  Sep.,  118. 

An  affldavlt  of  meritB,  that  defendant  stated  to  his  ooonael  the  fhcts  of  ''hla  deftDee, 
iRBtead  of  "  the  caBe,**  is  IdflufficlenL    Bichaids  ts.  Swelser,  1  Gode  Rep.,  118.    8  Uow^ 
418.    Rule  86.  _^ 

An  inqneat  taken  by  reason  of  defendanrs  defiuilt  to  pat  in  an  affidarlt  of  mcrlti  wfll 
not  be  set  aside,  where  it  appears  that  the  anawer  was  msoffleient  or  fHrolooa.  1  Code 
Rep.,  118. 

As  to  affidavit  of  merita,  Tide  1  BandC,  721.  6  L.  O.,  8CS.  1  GL  R.,  60,  81,  88,  119.  5 
How.,  14 ;  6  Id.,  6.  1  C.  R.  N.  8.,  400.  6  How.,  288;  «  id.,  296.  8  C.  R- 214.  5  Ilow«, 
288.  2Sand£,e78.  2  0.  R.,  80.  See  aiao  sobjoct  considered  and  caaea  dted,  Pradiee  ami 
Pleadings,  pp.  342  to  844. 

As  to  inquest,  vide  2  C.  R.,  2.  4  How.,  IS.  1  C.  R.,  88.  6  How.,  118.  1  C.  R.  N.  &, 
407.  8  Sandf.,  668.  Bee  sabjeot  ihOy  considered,  Pivctice  and  Pleadings,  chap.  8  of  book 
a,  pp.  882  to  886. 

RULE  13. 

Limita-         On  the  trial  of  issues  offactj  one  counsel  on  each  side 
oounBel  on  shall  examine  or  cross-examine  a  witness,  and  one  counsel 
^'^'         only  on  each  side  shall  sum  up  the  cause,  unless  the  jus- 
tice who  holds  the  court  shall  otherwise  order. 

This  rule  is  now  extended  to  the  trial  of  all  iasnes  of  fac^  whether  hj 
the  court  or  by  a  joiy.  By  those  of  1S49,  it  was  restricted  to  triala  at  the 
circuit  # 

RULE  14. 

Bearing  of  At  the  hearing  of  causes  at  a  general  or  special  term, 
not  more  than  one  counsel  shall  be  heard,  on  each  side, 
and  then  not  more  than  two  hours  each,  except  when  the 
court  shall  otherwise  order. 

Like  rale  12  of  Court  of  Appeala. 

The  two  hours  limitation  has  been  inserted  on  the  recent  reTision,  in 
analogy  with  the  practice  of  the  Supreme  Court  of  the  United  States 
adopted  in  1849. 

RULE  16. 

Making  Whenever  it  shall  be  intended  to  move  for  a  review 
J^  iTcasc.  ^P^'^  ^^  evidence  appearing  on  the  trial,  when  the  cause 
is  tried  by  the  court  or  referee^  or  to  set  aside  a  nonsuit, 
dismissal  of  the  complaint  or  verdict  (except  for  irregu- 
larity, surprise  or  upon  the  minutes  of  the  judge),  a  case 
shall  be  prepared  by  the  party  intending  to  make  the  mo- 
tion, and  a  copy  thereof  shall  be  served  on  the  opposite 
party,  within  ten  days  after  the  trial,  or  notice  of  the 
judgment,  as  the  case  may  be,  who  may,  within  ten  days 
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thereafter,  prepare  amendments  thereto,  and  serve  a  copy 
on  the  party  who  prepared  the  case,  who  may  then,  within 
four  days  thereafter,  serve  the  opposite  party  with  a  notice 
to  appear  within  a  convenient  time,  before  the  justice  or 
referee  who  tried  the  cause,  to  have  the  case  and  amend- 
ments settled.  The  justice  or  referee  shall  thereupon 
correct  and  settle  the  case,  as  he  shall  deem  to  consist 
with  the  truth  of  the  facts.  The  time  for  settling  the 
case  must  be  specified  in  the  notice,  and  it  shall  not  be 
less  than  four,  nor  more  than  twenty  days  after  service  of 
such  notice.  The  lines  of  the  case  shall  be  so  numbered 
that  each  copy  shall  correspond. 

Cases  reserved  for  argument^  and  special  verdict^  shall 
be  settled  in  the  same  manner. 

Ijiw  rnlef  88.  Code,  |f  365,  268.  6  Wend.,  108.  7  Id.,  488.  Thompeon  ti.  BUmehanl, 
8  Howard's  Sp.  Term  Rep.,  890.  See  Code,  $$  864,  205, 268.  Thto  mle,  as  now  altered, 
inoorponitee  the  subetanoe  or  mlea  17, 18  and  24,  of  1849. 

Jhe  pmctfoe  on  the  snbject  of  new  triato  in  general  will  be  fbond  ttiHj  defined,  and 
imwaras  of  fifty  recent  case*,  bearing  on  the  subject,  cited  in  Practice  and  Pleadinga, 
ebap.  7,  book  8,  pages  411  to  429.  See  alao  sobeequent  cases,  10  Barb.  8.  G.  B.,  98, 808, 821, 
406, 447, 512,  663.  The  portion  of  the  chapter  of  Practice  and  Pleadings,  above  cited,  more 
pecoliarty  bearing  on  the  formal  preparation  and  settlement  of  a  oaae,  will  be  found  at 
ppb419to421. 

RULE  16. 

If  the  party  shall  omit  to  make  a  case  within  the  time  R^ht  to 
above  limited,  he  shall   be  deemed   to  have  waived  his  ™*'" 

'  case  now 

right  thereto ;  and  when  a  case  is  made  and  the  parties  waived, 
shall  omit,  within  the  several  times  above  limited,  the  one  case 
party  to  propose  amendments,  and  the  other  to  notify  an  ^^^^ 
appearance  before  the  justice  or  referee,  they  shall  respec- 
tively be  deemed,  the  former  to  have  agreed  to  the  case  as 
proposed,  and  the  latter  to  have  agreed  to  the  amendments 
as  proposed. 

Law  mle,  84*    Bee  reference  under  nde  16. 

N.  B.  From  this  point  the  nambers  of  the  rules  have  been 
changed  on  the  recent  revision.  The  nambers  of  1849  willi 
therefore,  be  subjoined  in  each  case  within  brackets. 
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RULE  17.  [  19.] 

Exoep-  Where  a  party  makes  a  case  or  exceptions,  he  shall  pro- 
cwTto  be  ^^r®  *he  same  to  be  filed,  within  ten  days  after  the  same 
^^^        shall  be  settled,  or  it  shall  be  deemed  abandoned. 

Code,  n  S64)  96S,  97S,  281.    Bligfally  chaased  In  phnaeology,  in  mMmr^tnnn  with  Aineiid- 
iiieiitoiiiCode,SS64.    Vide  Pnctioe  and  PteftdingB,  p.  42a 


RULE  18.  [  20.  ] 

Case,  how      When  a  party  shall  be  entitled  to  turn  a  case  into  a  spe- 
to  a  special  ciol  verdict,  or  exceptions,  he  shall  have  thirty  days  after 

exoeptioDB  °^^^^®  ^f  ^^®  decision  thereon,  to  prepare  and  serve  such 
special  verdict  or  exceptions.  The  party  npon  whom  the 
same  shall  be  served,  shall  have  twenty  days  to  prepare 
and  serve  amendments;  and  in  case  such  amendments 
shall  cot  be  agreed  to,  the  same  shall  be  settled  by  one  of 
the  justices  of  the  court,  on  a  notice  to  be  given  within  ten 
days  after  service  of  such  amendments. 

Law  rule,  89.    8Cowen,40&    Vide  Code,  $  264. 
A.  ease  cannot  be  tamed  into  a  bill  of  exoeptlo 
rtiea.    Masters  to.  Bailey,  1  Howard's  Pr.  R.,  48.    Vide  1  ComsL,  CttS.    S  Comst,  ISO, 


A  ease  cannot  be  tamed  into  a  bill  of  exoeptlons,  except  on  stlpfalatiaii  between  Che 
parties.    Masters  ts.  Bailey,  1  Howard's  Pr.  R.,  49.    V  "       ~ 
408.   8Gomat.,827.    Bee  Practice  and  Pleadings,  p.  488. 


RULE  19.  [21.] 

Effeet  of  In  case  such  special  verdict  or  exceptions  shall  not  be 
S$  papers  sefved  within  the  said  thirty  days,  the  prevailing  party 
within  the  shsM  be  at  liberty  to  proceed  as  though  no  special  verdict 

time  pre* 

scribed,  or  exceptions  had  been  taken.  And  in  case  no  amend- 
ment shall  be  proposed  and  served  within  the  twenty  days 
allowed  for  that  purpose,  the  special  verdict  or  exceptions 
shall  be  deemed  assented  to,  as  proposed  and  served. 

Law  role,  40. 

When  an  amendment  of  a  bill  of  exoeptiona  will  be  allowed.    1  How.  Pr.  B.,  SSS. 

RULE  20.  [  22.  ] 

When  Whenever  the  plaintiff  shall  have  neglected  to  bring  his 

plaintiff    cause  to  trial  according  to  the  practice  of  the  court  and  the 

may  stipu-  ^  *^  ' 
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same  shall  not  have  been  noticed  by  the  defendant,  the  late  to  < 
plaintiff  may,  if  he  have  not  before  stipulated,  tender  a 
stipulation  and  offer  to  pay  the  costs  to  which  the  defend- 
ant is  entitled,  up  to  that  time. 

Law  rale,  41.    6  Wend.,  521.    25  id.,  6SS.    18  id.,  519.    19  id.,  689.    20. id.,  679. 

An  offer  of  costs,  on  stipulating  to  try  cause,  sliould  be  made  to  the  defendant's  attorney, 
'  not  to  his  oounaei.    Biiattuclc  ts.  Charaberlin,  4  Cowen,  14 

A  plaintiff  will  be  allowed  to  stipulate,  although  the  defendant  is  a  prisoner  on  the  limits. 
Parkin  vs.  Stevenson,  10  Wend.,  020. 

After  one  stipulation,  a  defendant  is  not  bound  at  his  peril  to  acce]>t  a  second,  although 
Aimished  with  the  excuse  of  the  plaintiff;  ho  mav  insist  upon  submitting  the  sulBciency  of 
his  excuse  to  the  court    Famam  vs.  McClure,  7  Wend.,  4S8. 

Where  the  plaintiff  has  brought  the  cause  to  trial  pursuant  to  a  stipulation,  and  the  ver- 
dict is  set  aside,  and  another  circuit  has  passed,  ne  may  stipulate  again.  Baldwin  vs. 
TlUson,  1  Denio,  621.    1  Howard's  Pr.  B.,  178.    Vide  Practice  and  Pleadings,  pp.  846,  8S5. 

RULE  21.  [23.] 

Whenever  an  issue  of  fact  shall  have  been  joined,  in  any  Dipmiwal 

*  action,  and  the  plaintiff  therein  shall  fail  to  bring  the  same  Z\f^nt  for 

•  to  trial,  according  to  the  course  and  practice  of  the  court,  ?^*  ^""^ 
'                  the  defendant  may  move  for  the  dismissal  of  the  com-  to  trial. 

plaint,  with  costs. 
^  If  it  is  made  to  appear  to  the  court  that  the  neglect  of 

the  plaintiff  to  bring  the  action  to  trial  was  not  unreasona- 
ble, the  court  shall  permit  the  plaintiff,  on  payment  of 
costs,  to  bring  the  said  action  to  trial  at  the  next  court 
where  the  same  is  triable. 

Law  rules,  41 .  42.    Code,  §  274. 

Where  a  party  stipulates  to  try  a  canae  at  the  neai  cirealt,  and  there  be  not  sufficient 
time  regularlv  to  notice  the  cause  for  trial  at  the  circuit  immediately  succeeding,  the 
•tipuiation  will  be  oonsidered  as  applying  to  the  second  circuiL    Jackson  vs.  The  Phceuix 
1  Bank,  5  Wend.,  101. 

1  How.  Pr.  R.,  6, 10, 88, 39, 40,  53.  2  How.  Pr.  K.,  89,  72, 119, 185. 199,  275.  8  How.  Pr. 
|r  B.,  47, 142.    Vide  Practioe  and  Pleadings,  pp.  881,  882. 


a' 


^ 


r 


RULE  22.  [  25.  ] 

On  a  hearing  before  referees,  the  plaintiff  may  submit  to  Plaintiff 
a  nonsuit  or  dismissal  of  his  complaint  or  may  be  non-  ^j^to  a 
suited  or  his  complaint  be  dismissed  in  like  manner  as  "p^^v^*  *^'' 

Qisiiiissal 

upon  a  trial,  at  any  time  before  the  cause  has  been  finally  before 
submitted  to  the  referees  for  their  decision.    In  which  case  "^^'*'®*'- 
the  referees  shall  report  according  to  the  fact,  and  judg- 
ment may  thereupon  be  perfected  by  the  defendant. 

Law  rule,  45.  Power  to  submit  to  a  dismissal  InAcrted  on  recent  rerision.  See  subjeoi 
ftilly  considered.  Practice  and  Pleadhigs,  pp.  405,  406.  Vide  6  How.,  217;  1  C.  K.  N.  S., 
858, 880,  there  cited. 
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RULE  23.  [  26.  ] 

Plaintiff  It  shall  not  be  necessary  to  call  the  plaintiff  when  the 
be  called  i^^Y  return  to  the  bar  to  deliver  their  verdict;  and  the 
on  receiv-  plaintiff  shall  have  no  right  to  submit  to  a  nonsuit  after  I 

ingyeiHiict  *  ^-^  j 

the  jury  have  gone  from  the  bar  to  consider  of  their  ver- 
dict. 

Law  rale,  46.  Prevloiis  to  the  ralet  adopted  by  the  Uite  Sap.  Court,  In  1845,  a  Tcrdiet 
eonld  be  let  aside  at  Irregular  If  it  was  received  withoot  caUing  the  plalntilC  Gale  yb. 
UoTffadt,  7  UiU,  177.    Tide  Practloe  and  Pleadings,  p.  892. 

RULE  24.  [27.] 

Excep-  Exceptions  shall  only  contain  so  much  of  the  evidence 

contein  no  ^s  may  be  necessary  to  present  the  questions  of  law  upon 
irrelevant  ^hich  the  same  were  taken  on  the  trial :  and  it  shall  be  I 

evidence.  ' 

the  duty  of  the  justice,  upon  settlement,  to  strike  out  all 
the  evidence  and  other  matters  which  shall  not  have  been 
necessarily  inserted. 

T^wnile,47.    Tide  Code,  §  2A4.    Practice  and  Pleadings,  pp.  426  to  42S.    8Comsl.,8SS. 


I-.??:' 


9  Barb.  b.  C.  K.,  271.    6  Barb.,  880.    2  Handf.,  782.    6  Barb 

RULE  25.  [  28.  ] 

Notices  All  questions  for  argument,  and  all  motions,  shall  be 

ment^oi-of  brought  before  the  court  on  a  notice  or  order  to  show  cause, 
"not'o"*  and  if  the  opposite  party  shall  not  appear  to  oppose,  the 
faults  party  making  the  motion  or  obtaining  the  order,  shall  be 
thereon,     gnjjije^j  jq  the  Tulc  or  judgment  moved  for,  on  proof  of 

due  service  of  the  notice  or  order  and  papers  required  to 
Must  spe-  i)e  served  by  him,  unless  the  court  shall  otherwise  direct, 

cifv  irrejT" 

ularities  if     And  when  the  motion  is  for  irregularity,  the  notice  cr 
plwneiTof:  <>^^^^  shall  specify  the  irregularity  complained  of 
Judgment      This  rule,  so  far  as  it  permits  a  judgment  by  default,  or 
not  i^nSa-  ^7  ^^^  Consent  of  the  adverse  party,  shall  not  extend  to  a 
sibie  in     complaint  for  a  divorce. 

divorce 

CAses.  La^  ra}o,  48.    Bulcs  of  Ccmrt  of  Appeals,  11  and  16.    Code,  $$  266,  258,  402,  412,  418. 

2  R.  S.,  144,  %  86.    Id..  146,  K  40, 41.    Rales,  68  to  72.    1  Code  Rep.,  116.    PnoeedlBg 
by  order  to  show  cause,  formally  recognized  on  last  revision.    Vide  Practloe  and  Plea^n***^ 
pp.  187,  188.    Provision  as  to  notice  on  ground  of  irreffularity,  new.    See  Praetic 
Pleadings,  pp.  189. 140,  and  cases  there  cited,  efpeclaDy  9  C  R.,  79.    Bee  recent 
4  Sandf.,  641.  681. 
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RULE  26.  [29.] 
When  a  rule  is  obtained  either  at  a  general  or  special  ConnBei  to 

endorse 

term,  by  default,  the  counsel  obtaining  the  same  shall  en-  his  name 
dorse  his  name  as  counsel  on  the  paper  containing  the  of  J^J^^ce. 
proof  of  notice ;  and  the  clerk,  in  entering  the  rule,  shall 
specify  the  name  of  such  counsel. 

lAirni]e,78. 

RULE  27.  [  30.  ] 

Enumerated  motions  are,  motions  arising  on  special  ver-  What  are 
diet ;  issues  of  law  ;  cases ;  appeals  from  an  inferior  court ;  ted 
and  appeals  by  virtue  of  §  348  of  the  Code.  motions. 

Non-enumerated  motions    include  all  other  questions,  Kon-enu- 
submitted  to  the  court,  and  shall  be  heard  at  special  term,  motTons. 
except  when  otherwise  directed  by  law. 

Law  rale,  49.  Code,  §g  844  to  d50.  Thia  rnle  has  been  mnoh  abbreviated  on  the  recent 
rerislon,  as  to  enamerated  motions.  See  Practice  and  Pleadings,  89, 180,  37S  to  3S0,  and 
book  11,  cbaps.  5  and'  6,  pp.  675  to  5S2.  As  to  non-^iumerated  motions,  see  same  work, 
pp.  180  to  141. 

RULE  28.  [  3L  ] 

Enumerated  motions  shall  be  noticed  for  the  first  day  of  Ennme- 
term  by  either  party.  motions 

The  papers  to  be  furnished  on  such  motions,  shall  be  a  g***!*^?^  ^^\ 
copy  of  the  pleadings,  when  the  question  arises  on  the  term. 
pleadings,  or  any  part  thereof,  or  of  such  parts  only  as  re-  Pap«" 
late  to  the  question  raised  by  the  demurrer ;  a  copy  of  the  furnished, 
special  verdict,  return,  or  other  papers  on  which  the  ques- 
tion arises,  and  the  party  whose  duty  it  is  to  furnish  the 
papers  shall  serve  a  copy  on  the  opposite  party,  except  up- 
o»  trial  of  issues  of  law,  at  least  eight  days  before  the  time 
the  matter  may  be  noticed  for  argument.    If  the  party 
whose  duty  it  is  to  furnish  the  papers,  shall  neglect  to  do 
so,  the  opposite  party  shall  be  entitled  to  move,  on  affidavit 
and  notice  of  motion,  that  the  cause  be  struck  from  the 
calendar  (whichever  party  may  have  noticed  it  for  argu- 
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And  by 
whom. 


Gases 

reserired. 


ment),  and  that  judgment  be  rendered  in  his  favor;  provi- 
ded, however,  that  in  mortgage  and  partition  cases,  where 
the  plaintiff's  rights  are  not  contested,  no  copies  of  plead- 
ings need  be  furnished  to  the  court. 

The  papers  shall  be  furnished  by  the  plaintiff,  when  the 
question  arises  on  special  verdict,  and  by  the  party  demur- 
ring, in  cases  of  demurrer,  and  in  all  other  cases  by  the 
party  making  the  motion. 

In  cases  reserved  by  the  court  for  argument,  in  pursuance 
of  §§  264,  265,  of  the  Code,  no  case  need  be  prepared  in 
writing,  unless  by  the  direction  of  the  justice  who  tried  the 
cause.  And  the  party  on  whose  motion  the  case  is  re- 
served shall  furnish  the  papers  for  argument. 

Law  rule,  50.   Equity  rules,  71  and  72.   Abbreyiated  on  recent  revMon.   See  refbrencet, 
in  note  to  rule  27. 


on 

aud  oy 
whom. 


RULE  29.  [  32.  ] 

^re^to  Ee  When  an  appeal  is  noticed  for  a  general  term,  in  cases 
furnished  embraced  in  chapter  3  of  title  11  of  the  Code,  and  of  § 
[  by  '  348  of  the  Code,  the  appellant  shall  furnish  the  papers  for 
the  court,  which  consist  of  a  certified  copy  of  the  judgment 
roll,  together  with  a  case,  stating  the  time  of  the  commence- 
ment of  the  suit,  and  of  the  service  of  the  respective  plead- 
ings, the  names  of  the  original  parties  in  full,  the  change 
of  parties,  if  any  has  taken  place,  pending  the  suit ;  and  a 
very  brief  history  of  the  proceedings  in  the  cause ;  and 
containing  an  abstract  of  the  pleadings,  not  exceeding  one- 
sixth  of  the  number  of  folios  contained  in  the  original 
pleadings  respectively,  to  which  shall  be  added  the  reasons 
of  the  court  below  for  its  judgment,  if  the  same  can  be 
procured.  At  the  commencement  of  the  argument  the  ap- 
pellant shall  furnish  a  printed  copy  of  the  papers  to  each 
of  tho  judges,  together  with  a  printed  copy  of  the  points 
.  on  which  he  intends  to  rely,  with  a  reference  to  the  au- 
thorities which  he  intends  to  cite ;  and  he  shall  also  deliver 
to  the  attorney  of  the  adverse  party,  at  or  before  noticing 


To  be 
printed. 
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the  said  appeal  for  trial,  three  printed  copies  of  the  said 
papers.  And  at  the  commencement  of  the  argument,  each 
party  shall  serve  upon  his  adversary,  a  printed  copy  of  his 
points  and  authorities  on  which  he  intends  to  rely.  In 
case  the  appellant  neglects  so  to  furnish  to  the  adverse 
party  the  said  number  of  copies  of  the  papers,  the  latter 
shall  be  entitled  to  move,  on  affidavit  and  notice  of  motion, 
for  the  earliest  practicable  day  in  term  for  hearing  non- 
enumerated  motions,  that  the  cause  be  stricken  from  the 
calendar  (whichever  party  may  have  noticed  it  for  argu- 
ment), and  that  judgment  be  rendered  in  his  favor. 

When  a  case  is  agreed  upon  by  the  parties  according  to 
i  372  of  the  Code,  the  plaintiff  shall  furnish  the  necessary 
papers  for  argument,  duly  printed,  as  in  cases  of  appeal. 

Law  rales,  50  and  5S.  Eqaitr  ra1c«,  69  and  71.  Rules  of  the  Court  of  Appeals,  5  and  9. 
As  to  preparation,  printing  and  service  of  cases  and  points,  see  Practioe  and  Pleadings, 
502  to  564.    Abbreviated  on  recent  revision. 

RULE  30.  [  33.  ] 

The  cases  and  points,  and  all  other  papers  furnished  to  How  cases 
this  court  at  a  general  term  in  calendar  causes,  shall  be  to  be 
printed  on  white  writing  paper,  with  a  margin  on  the  outer  P>*"*^^ 
edge  of  the  leaf  not  less  than  one  and  a  half  inch  wide. 
The  printed  page,  exclusive  of  any  marginal  note  or  refer- 
ence, shall  be  seven  inches  long  and  three  and  a  half  inches 
wide.    The  folio  numbering  from  the  commencement  to  Folio  how 
the  end  of  the  papers,  shall  be  printed  on  the  outer  margin  g^d 

of  the  page.  printed. 

Law  rale,  55.    Bnle  6  cf  the  Court  of  Appeals. 

The  expense  of  printing  papers  on  appeal  is  taxable  as  a  disbursement  Code,  §  811. 
The  price  of  such  printing  is  not  fixed  oy  statute.  The  rate  charged  at  Albany  is  1  cent 
per  fulio  if  12  copies  are  printed,  and  three-fourths  of  a  cent  per  folio  for  20  copies. — 
jIunseU*B  circular.    See  reference,  on  note  to  rule  29. 

RULE  31.  [34.] 

In  cases  where  it  may  be  necessary  for  the  court  to  go  Leading 
into  an  extended  examination  of  evidence,  each  party  shall  gJaJ^^on 
briefly  state  upon  his  printed    points,  the  leading  facts  pointa. 
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which  he  deems  established,  with  a  reference  to  the  folios 
where  the  evidence  of  such  facts  may  be  found. 

Kuleii  of  Coart  of  Appeals,  10.    The  restriction  imposed  in  1849,  thai  **  the  court  wSn  nol 
hear  an  extended  diaciusion  upon  any  mere  question  <^  fiict,**  omitted  on  reoent  reviaioB. 


Non-enu- 
merated 
motions 
except  in 
1st  district 
to  be  no- 
ticed for 
the  first 
daj-  of  the 
term,  or 
excuse  to 
be  shown. 


RULE  32.  [35.] 

Non-enumerated  motions  except  in  the  first  district,  shall 
be  noticed  for  the  first  day  of  the  term  or  sitting  of  the 
court,  accompanied  with  copies  of  the  affidavits  and  pa- 
pers on  which  the  same  shall  be  made ;  and  the  notice 
shall  not  be  for  a  later  day,  unless  sufficient  cause  be 
shown  (and  contained  in  the  affidavits  served)  for  not 
giving  notice  for  the  first  day. 

Law  role,  67.  Notice  of  motion  must  he  served  eight  days  before  the  time  appointed  lot 
the  hearing.    Code,  $  4iii. 

A  spooiid  motion  should  be  noticed  for  the  special  term  flrKt  to  be  held  in  the  cooiity 
where  it  can  tx;  made,  whether  in  the  county  where  the  proceedings  are  pending,  or  in  an 
a(^oining  county.  3  IIow.  Pr.  R.,  71.  Id.,  186.  See  Practice  and  Pleadings,  p.  189. 
The  inconsistency  in  the  Kules  of  1849,  there  refemnl  to,  in  relation  to  motions  m  the 
1st  district,  has  now  been  cured.    8ee  additions  to  that  woric,  as  reoentiy  issued. 


RULE  33.  [  36.  ] 
On  what       Non-eniunerated  motions  made  in  term  time,  at  a  general 

d&VB in  _^ 

general  term,  will  be  heard  on  the  first  day,  and  Thursday  of  the 
emimerat^  ^^®*  Week,  and  Friday  of  the  second  week  of  the  term, 
ed  motions  immediately  after  the  opening  of  the  court  on  that  day. 

will  1)6 

heard.  Motions  in  criminal  cases  may  be  heard  on  any  day  in 

term. 

Taw  rule,  67.    4  How.  Pr.  R.,  28. 

The  affidavits  to  support  a  motion  must  show  afflnnatirely  that  the  motion  Is  made  in 
the  proper  district  or  county.    1  Code  Rep.,  18.    Id.,  128. 


RULE  34.  [  37.  ] 

Time  for  Notes  of  issuc  for  the  general  term  shall  be  filed /our 
notes  of  (Isiys  before  the  commencement  of  the  court  at  which  the 
Calendar  ^^"^^^  ^^Y  ^  noticed.  The  clerk  shall  prepare  a  calen- 
for  general  dar  for  the  general  term,  and  cause  the  same  to  be  printed 
for  each  of  the  justices  holding  the  court.  Appeals  shall 
Date  of     5g  placed  on  the  calendar  according  to  the  date  of  the 


BXTLES  OF  THE  ST7PBEME  OOXJET.  31 

service  of  the  notice  of  appeal ;  and  other  cases  as  of  the  »»««  on 
time  when  the  question  to  be  reviewed  arose. 

4  How.  Pr.  IL,  80.  Code,  f  866,  prorides  that  the  note  of  teoe  shall  contain  the  UUe  of 
the  actioiL,  the  names  of  the  attomcfB,  and  the  time  when  the  last  pleading  was  served ; 
and  directs  the  clerk  to  enter  the  cause  upon  the  calendar  according  to  the  date  of  the  issue. 

N.  R  This  rule  has  been  much  altered  on  the  recent  reyision.  The 
practice  on  filing  notes  of  issue  is  now  assimilated  to  that  at  special  term. 
Vide  Practice  and  Pleadings,  pp.  839,  840  and  520,  and  additions^  as 
recently  issued.  The  date  of  issue  on  appeals  is  now  defined.  Vide  rule 
51  of  1847.    Practice  and  Pleadings,  Addition,  p.  840. 

RULE  35.  [  38.  ] 

In  all  cases  where  a  motion  shall  be  granted  on  payment  Time  for 
of  costs,  or  on  the  performance  of  any  condition,  or  where  with 
the  order  shall  require  such  payment  or  performance,  the  ^^^^^ 
party  whose  duty  it  shall  be  to  comply  therewith,  shall 
have  twenty  days  for  that  purpose,  unless  otherwise  di- 
rected in  the  order.    But  where  costs  to  be  taxed  are  to  be 
paid,  the  party  shall  have  fifteen  days  to  comply  with  the 
rule  after  the  costs  shall  have  been  taxed  on  notice,  unless 
otherwise  ordered. 

Tide  4  Sand£,  674. 

RULE  36.  [39.1 

Whenever  it  shall  be  necessary,  in  any  affidavit  to  swear  How  ad- 
to  the  advice  of  counsel,  the  party  shall,  in  addition  to  ^un^l  to 
what  has  usually  been  inserted,  swear  that  he  has  fully  ^®  *^^ 
and  fairly  stated  the  case  to  his  counsel,  and  shall  give  affidavit. 
the  name  and  place  of  residence  of  such  counsel. 

Law  mle,  9i,  Whore  It  appeared  by  the  affldarit  that  the  deftmdant  had  stated  to  hte 
oonittel  the  Ihcts  of  ^  hU  defence.**  Instead  of  '*the  eojie,**  it  was  held  insufficient  1  Code 
Bep^  lis.    4  UiU,  64,  note,    ft  HIU,  859.    92  Wend.,  686. 

As  to  form  of  affidavit  of  merits,  t9ce  9  Wend..  444.  19  id.,  98.  4mn,nsii.  1  HiU,  644, 
668.  19  Wend.,  617.  2  How.  Pr.  R.,  2T,  SH,  70,  75,  187,  195.  8  How.  I»r.  R..  418.  Hoe 
Dumeroiu  references  on  the  subject  of  affidavit  of  merits,  as  given  before,  in  note  to  rule  12. 

RULE  37.  [  40.  ] 

No  private  agreement  or  consent  between  the  parties  or  Agree- 
their  attorneys,  in  respect  to  the  proceedings  in  a  cause,  latWe  to 
shall  be  binding,  unless  the  same  shall  have  been  reduced  P*<>««®^- 
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ings  must  to  the  form  of  aQ  order  by  consent,  and  entered,  or  unless 
ing^^oTl^  the  evidence  thereof  shall  be  in  writing,  subscribed  by  the 
entered      party,  against  whom  the  same  shall  be  alleged,  or  by  his 
attorney  or  counsel. 

Jjiw  rnle,  64.    Eqoity  nUe.  84.    1  HIH,  087.    1  How.  Pr.  R.,  169.    8  Id.,  44, 71, 80. 

The  attorney  mav  waive,  by  parol,  the  service  of  a  paper  or  any  formal  rcoulsfte  In  its 
servico.  8uch  toatver  is  not  an  affr^emMU.  8  Cowen,  119.  8<7e  I*ractloe  anil  Pleadings, 
p.  127.  See  also  case,  6  How.,  8S0,  in  which,  notwithstanding  this  rule,  a  verb<U  agreeiiMait 
was  enforced,  under  the  peculiar  circnmstanoes. 

RULE  38.   [41.] 

Orders  Orders  granted  on  petitions,  or  relating  thereto,  shall  re- 

petitions^^  fer  to  such  petitions  by  the  names  and  descriptions  of  the 
^^^•fce^^^  petitioners,  and  the  date  of  the  petitions,  if  the  same  be 
coateate.  dated,  without  reciting  or  setting  forth  the  tenor  or  sub- 
stance thereof  unnecessarily.  Any  order  or  judgment,  di- 
Maybe      recting  the  payment  of  money,  or  affecting  the  title  to 

docketed 

as  judg-  property,  if  founded  on  petition  where  no  complaint  is 
men^  in  fii^j^  may,  at  the  request  of  any  party  interested,  be  en- 
cases,       rolled  and  docketed  as  other  judgments. 

Eqnity  rale,  No.  40.    See  Practice  and  Pleadings,  p.  148. 

RULE  39.  [42.] 

Motions         Motions  in    actions,  made   after    the  commencement 
"^*y  .^®  ^y  thereof,  may  be  founded  upon  petition  duly  verified,  or  by 
affidavit  or  affidavit,  or  by  both,  at  the  election  of  the  party  making 
y  both,    g^^j^  motions,  except  when  otherwise  provided  by  law. 

An  application  ftir  an  order  la  a  mgllon.  Oode,  401.  See  Pracfioe  and  i*leadlng% 
pp.  142, 148. 

K  B.  Petition  the  proper  course  of  proceeding  on  application  for  dis- 
coyery.  Vide  Practice  and  Pleadings^  148»  862,  868.  6  How.,  461.  1  C 
R.  N.  a,  146. 

RULE  40.  [  43.  ] 
Motions         Motions  to  Strike  out  of  any  pleading,  matter  alleged  to 

for  irrele- 
vancy, re- 


be  irrelevant  or  redundant,  and  motions  to  correct  a  plead- 
dund'ancy  jng  qu  the  grouud  of  its  being  "  so  indefinite  or  uncertain, 

or  nncer- 

tainty  of   that  the  precise  nature  of  the  charge  or  defence  is  not  ap- 
pleadmgs.  parent,"  must  be  noticed,  before  demurring  or  answering 
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the  pleadiug,  and  within  twenty  days  from  the  service 
thereof. 

Code,  S  408.    See  PncUoe  and  PleadlngB,  chap,  i,  book  6,  and  upwarda  of  60  recent 
eaaes  there  oUed,  lh»n  p.  181  to  p.  189.    Bm  recent  oaae,  6  How.,  475. 

RULE  41.  [44.] 

The  attorney  or  other  officer  of  the  court  who  draws  any  Folios  to 
pleading,  deposition,  case,  bill  of  exceptions  or  report,  or  bered. 
enters  any  judgment  exceeding  two  folios  in  length,  shall 
distinctly  number  and  mark  each  folio  in  the  margin  there- 
of; and  all  copies  either  for  the  parties  or  the  court,  shall 
be  numbered  or  marked  in  the  margin,  so  as  to  conform  to 
the  original  draft  or  entry,  and  to  each  dther.    And  all  the  Pleadings 
pleadings  and  other  proceedings,  and  copies  thereof,  shall  legiblj 
be  fairly  and  legibly  written,  and  if  not  so  written,  the  ^"^^°" 
clerks  shall  not  file  such  as  may  be  offered  to  them  for  that 
purpose. 

Equilj  nde,  74 

RULE  42.  [45.] 

Every  case  on  certiorari  to  remove  interlocutory  pro-  Certiorari 
ceedings  of  subordinate  courts,  tribunals  or  magistrates,  interlocn- 
may  be  brought  to  a  hearing  by  either  party,  at  any  special  ^^-^^^ 
term,   upon  the  usual  notice  of  argument ;  or  if  placed  when 
upon  the  calendar  at  a  general  term,  every  such  case  shall   ^^ 
be  entitled  to  preference  on  the  morning  of  any  day  during 
the  first  week  of  term. 

law  niley74 

RULE  43.  [46.] 

The  return  to  a  writ  of  mandamus  or  of  prohibition,  Rije  may 
where  such  return  shall  be  adopted  by  the  party,  having  ^  ^^^^^ 
been  filed,  a  rule  may  be  entered  requiring  the  relator  to  on  return 
demur  or  plead  thereto  in  twenty  days  after  notice  of  said  m^s. 
rule,  or  to  move  at  the  next  special  term  thereafter,  for  , 

'  '^  In  case  of 

such  rule  as  he  may  require ;  and  in  case  of  default,  on  default, 

3 
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"^t  filing  an  affidavit  showing  such  default,  a  rule  may  be  en- 
tered dismissing  such  writ  and  all  subsequent  proceedings, 
with  costs. 

Law  role,  75. 

RULE  44.  [  47.  ] 

When  or-       No  Order  to  stay  proceedings  for  the  purpose  of  moving 
with  ^ew  ^^  change  the  place  of  trial  shall  be  granted,  unless  it 
to  change  shall  appear,  from  the  papers,  that  the  defendant  has  used 
granted,     due  diligence  in  preparing  the  motion  for  the  earliest  prac- 
Eifect  of    ticable  day  after  issue  joined.    Such  order  shall  not  stay 
the  plaintiff /rom  taking  any  step  except  giving  notice  and 
When  it     subpoenaing  witnesses  for  the  trial,  without  a  special  clause 
TOyoke4.    ^^  ^^at  effect.    On  presenting  to  and  filing  with  the  officer 
granting  the  order,  an  affidavit  showing  such  facts  as  will 
entitle  the  plaintiff,  according  to  the  settled  practice  of  the 
Notice  of   court,  to  retain  the  place  of  trial,  the  officer  shall  revoke 
to^*  ^^  ^^^  order  to  stay  proceedings ;  and  the  plaintiff  shall  give 
given.        immediate  notice  of  such  revocation  to  the  defendant's  at- 
torney. 

Law  rale,  88.   4  Hill,  62  to  00,  note.   Id^SSe.   Id.,  MO.  6Hni,880.   Code,  tt  198  to  187. 

By  the  recent  reyirion,  these  motions  can  now  only  be  made  after  lasae  Joined.  This 
settles  the  practice  in  accordance  with  the  preponderance  of  cases  dted  in  Pleadtaigs  and 
Practice,  pp.  820,  821—1.  e.,  4  How.,  86;  3  0.  B.,  78;  8  How.,  71 ;  4  How.,  409;  8  C.  R^ 
106 ;  5  How.,  185-OTerniling  4  How.,  81 ;  id.,  246 ;  8  0.  B.,  24 ;  id^  240.  See  the  au^eei 
Ailly  treated  in  the  same  work,  chap.  8,  book  7,  p.  819  to  p.  896b 

N.  B.  This  proceeding  must  not  be  confonnded  with  the  change  of 
yenne  under  §  126  of  the  Code.  Vide  Pleadings  and  Practice,  pp.  283  to 
280.    See  recent  case,  d  How.,  481. 


RULE  45.  [48.] 

Affidaviu  In  addition  to  what  lias  usually  been  stated  in  affidavits 
o?Yenu^^  concerning  venue,  either  party  may  state  the  nature  of  the 
controversy,  and  show  how  his  witnesses  are  material; 
and  may  also  show  where  the  cause  of  action  or  the  de- 
fense, or  both  of  them,  arose ;  and  those  facts  will  be  taJ^en 
into  consideration  by  the  court  in  fixing  the  place  for  trial. 

Bee  referencea  in  nole  lo  rale  44 
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RULE  46.  [49.] 

If,  ia  an  action  to  foreclose  a  mortgage,  the  defendant  Order  of 
fails  to  answer  within  the  time  allowed  for  that  purpose,  or  to  com- 
the  right  of  the  plaintiff  as  stated  in  the  complaint  is  P"^   ^ 
admitted  by  the  answer,  the  plaintiff  may  have  an  order  due  on 
Inferring  it  to  the  clerk,  or  to  some  suitable  person  as  re-  "^'^S*- 
feree,  to  compute  the  amount  due  to  the  plaintiff,  and  to 
such  of  the  defendants  as  are  prior  incumbrancers  of  the 
mortgaged  premises,  and  to  examine  and  report  whether 
the  mortgaged  premises  can   be  sold  in  parcels,  if  the 
whole  amount  secured  by  the  mortgage  has  not  become 
due.    If  the  defendant  is  an  infant  and  has  put  in  the  in  what 
general  answer  by  his  guardian,  or  if  any  of  the  defend-  ^be*^'*^^ 
ants  are  absentees,  the  order  of  reference  shall  also  direct  taken. 
the  person  to  whom  it  is  referred,  to  take  proof  of  the  facts 
and  circumstances  stated  in  the  complaint,  and  to  examine 
the  plaintiff*  or  his  agent  on  oath,  as  to  any  payments 
which  have  been  made,  and  to  compute  the  amount  due 
on  the  mortgage,  preparatory  to  the  application  for  judg- 
ment of  foreclosure  and  sale. 

Where  no  answer  is  put  in  by  the  defendant,  within  the 
time  allowed  for  that  purpose,  or  any  answer  denying  any 
material  facts  of  the  complaint,  the  plaintiff,  after  the 
cause  is  in  readiness  for  trial,  as  to  all  the  defendants,  may 
apply  for  judgment,  at  any  special  term,  upon  due  notice  Applica- 
to  such  of  the  defendants  as  have  appeared  in  the  action,  jQ^^J^t 
and  without  putting  the  cause  on  the  calendar.    The  at  a  special 

hernia 

plaintiff,  in  such  case,  when  he  moves  for  judgment,  must 
show  by  affidavit,  or  otherwise,  whether  any  of  the  de- 
fendants who  have  not  appeared  are  absentees ;  and  if  so, 
he  must  produce  the  report  as  to  the  proof  of  the  facts  and 
circumstances,  stated  in  the  complaint,  and  of  the  examina- 
tion of  the  plaintiff  or  his  agent  on  oath  as  to  any  payments 
which  have  been  made.  And  in  all  foreclosure  cases  the  proof  of 
plaintiff,  when  he  moves  for  judgment,  must  show  by  affi-  fi^«"<>- 


36  EULIS   OF  THE  SUPEEME   COTTRT. 

tice  of  Kb  davit,  or  by  the  certificate  of  the  clerk  of  the  county  in 
which  the  mortgaged  premises  are  situated,  that  a  notice 
of  the  pendency  of  the  action  containing  the  names  of  the 
parties  thereto,  the  object  of  the  action  and  a  description  of 
the  property  in  that  county  affected  thereby,  the  date  of 
the  mortgage,  and  the  time  and  place  of  recording  the 
same,  has  been  filed  at  least  twenty  days  before  such  ap- 
plication for  judgment,  as  required  by  §  132  of  the  Code  of 
Procedure. 

Equity  rule,  91.     Code,  $S  180,  182,  246.     8  How.  Pr.  IL,  158,  169,  16&     1  Code 

Rep.,  aa 

In  compating  the  araoant  doe  on  a  mortgage,  the  referee  is  not  authorized  to  allow  the 

{klaintiff  the  araoant  of  a  premium  paid  for  an  insunuice  of  the  mortfrnged  |»emi8CB,  unlen 
t  was  paid  by  an  express  agreement  of  the  mortgagor  or  owner  of  the  equity  of  redemp- 
tion. !But  the  referee  may  allow  tlie  mortgagee  for  taxes  paid  by  him  whieh  were  a  lien  ob 
ttui  mortgaged  premises.    Faiire  vs.  Wlnana,  Hopic.  Rep.,  288. 

Where  ii  defendant,  by  his  answer,  contests  the  plaintiflT^  claim  to  priority  of  payincnC 
ont  of  the  mortgaged  premises,  the  re^ree,  upon  an  ordinary  reference  onder  the  rale,  is 
not  authorized  to  settle  the  question  of  priori^  between  the  parties.  Uanis  tb.  Fly,  7 
Paige,  421.    Sed  vide,  8  Mow.  Pr.  R.,  110. 

Requisites  of  affidavit  to  obtain  reference  to  compute  amount  due.  8  How.  Pr.  R.,  12^ 
IKity  of  referee  explained ;  id.,  150.    See  Pleadings  and  Pnactioe,  455,  456, 476, 477. 

RULE  47.  [50.] 

Form  of  In  every  judgment  for  the  sale  of  mortgaged  premises, 
for^saiTof  tbe  description  and  particular  boundaries  of  the  property 
mortgaged  ^^  ^  ^q\a  ^q  f^^y  ^^  jgj^gj  J^g  ^^g  same  Can  be  ascertained 

premises.  ' 

from  the  mortgage,  shall  be  inserted.  And,  unless  other- 
wise specially  ordered  by  the  court,  the  judgment  shall 
direct  that  the  mortgaged  premises,  or  so  much  thereof  as 
may  be  sufficient  to  raise  the  amount  due  to  the  plaintifi^ 
for  principal,  interest  and  costs,  and  which  may  be  sold 
separately  without  material  injury  to  the  parties  interested, 
be  sold  by,  or  under  the  direction  of  the  sheriff  of  the 
county,  or  a  referee,  and  that  the  plaintiff,  or  any  other 
party,  may  become  a  purchaser  on  such  sale;  that  the 
sheriff  or  referee  execute  a  deed  to  the  purchaser;  that  put 
of  the  proceeds  of  the  sale,  he  pay  to  the  plaintiff,  or  his 
attorney,  the  amount  of  his  debt,  interests  and  costs,  or  so 
much  as  the  purchase  money  will  pay  of  the  same,  and 
that  he  take  the  receipt  of  the  plaintiff,  or  his  attorney,  for 
the  amount  so  paid,  and  file  the  same  with  his  report  of 


EULES  OF  THE  SUPREME  COUET.  37 

sale ;  and  that  the  purchaser  at  such  sale  be  let  into  pos- 
session of  the  premises  on  production  of  the  deed.  In  case 
of  a  surphis  arising  from  the  sale  of  mortgaged  premises 
under  any  such  judgment,  the  sheriff  or  referee  shall  retain 
such  surplus,  subject  to  the  order  of  the  court,  unless  di- 
rections are  given  in  the  judgment  for  the  disposition  of 
such  surplus. 

In  the  city  of  JSTew  -  York  the  sheriff  or  referee  shall  de- 
posit such  surplus  with  the  chamberlain  of  the  city,  or, 
tohen  so  directed  by  the  court,  with  the  clerk  of  the  court, 
within  Jive  days  after  such  surplus  shall  have  been  re- 
ceived and  shall  be  ascertainable. 

Equity  rnic,  92.  Benion  Lavs  of  1847,  p.  844 ;  2  B.  B.,  192,  §§167, 168 ;  8  How.  Pr.  S., 
110, 178,  206,  2S0. 

A  prior  mortgagee  will  be  restrained  by  Injanctlon  firom  proceeding  with  a  statnte  fore- 
doanre,  insUtated  after  a  foreclosure  oommenoed  in  equity  by  a  Junior  mortgage  upon  tlie 
same  premises,  where  ihe  prior  mortgagoo  Is  made  a  piiuly  defendant  in  the  latter  proceed* 
faigs.    8  How.  IPr.  Kep.,  Cd. 

Although  in  ordinary  cases,  sales  under  decrees  of  foreclosure  are  to  be  conducted  by  the 
sheritr,  yet  under  the  77tli  section  of  the  Judiciary  act,  the  court  have  the  power,  whenever 
it  shall  l)e  deemed  proper,  to  appoint  a  suitable  person  to  make  the  sale,  instead  of  the 
sheriff.  8  How.  Pr.  Kep.,  180.  See  Practice  and  Pleadings,  p.  474,  480,  481,  807  to  811, 
and  additions  thereto. 


RULE  48.  [61.] 

On  filing  the  report  of  the  sale,  any  party  to  the  suit,  or  claimant 
any  person  not  a  party,  who  had  a  lien  on  the  mortgaged  Jl™*y  *PP'y 
premises  at  the  time  of  the  sale,  either  by  judgment  or  de-  money. 
cree,  upon  filing  with  the  clerk  where  the  report  of  sale  is 
filed,  a  notice  stating  that  he  is  entitled  to  such  surplus 
moneys  or  some  part  thereof,  and  the  nature  and  extent  of 
his  claim,  may  have  an  order  of  reference  to  ascertain  and  Order  of 
report  the  amount  due  to  him  or  to  any  other  person  which  '®^«''«'i«^- 
is  a  lien  upon  such   surplus  moneys,  and  to  ascertain  the 
priorities  of  the  several  liens  thereon ;  to  the  end  that,  on 
the  coming  in  and  confirmation  of  the  report  on  such  re- 
ference, such  further  order  may  be  made  for  the  distribution 
of  such  surplus  moneys  as  may  be  just.    Every  party  who 
appeared  in  the  cause,  or  who  shall  have  filed  such  notice 
with  the  clerk,  previous  to  the  entry  of  the  order  of  refer- 
ence, shall  be  entitled  to  service  of  a  notice  to  attend  on 
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« 

such  reference,  and  to  the  usual  notices  of  subsequent  pro- 
ceedings relative  to  such  surplus.  But  if  such  claimant 
has  not  appeared  or  made  his  claim  by  an  attorney  of  this 
couit,  the  notice  may  be  served  by  putting  the  same  into 
the  post  office  directed  to  the  claimant  at  his  place  of  resi- 
dence as  stated  in  the  notice  of  his  claim. 

Equity  rales,  Na  98. 

In  an  action  tor  the  foredosore  of  a  mortgage,  the  **  proper  ooonty"  finr  (he  place  of  trial 
1b  where  the  mortgaged  premiaes  are  dlnated,  aithoagh  the  money  may  be  loaned,  and  the 
mortgage  execnted  and  d^vered  to  the  morUpigee  in  anotlier  oountv.  8  How.  Pr.  B..8^ 
Practioe  changed  from  that  of  1849,  under  which  **  the  coming  in  ana  confirmation  "  of  the 
report  was  a  prerequieita.  Pleadings  and  Practice,  p.  480,  Addition.  See  there  aa  to 
apparent  abrogation  of  Supplementary  Kule  in  lint  JDlBtrict,  made  20th  February,  1851. 

RULE  49.  [  52.  ] 

Mortgage  Whenever  a  sheriff  or  referee  sells  mortgaged  premises, 
fil^*o/re-  i^i^der  a  decree  or  order  or  judgment  of  the  court,  it  shall 
r'^aLSr  ^  ^^^  ^"*y  ^^  ^^®  plaintiff,  before  a  deed  is  executed  to 
executed  the  purchaser,  to  file  such  mortgage  in  the  office  of  tlie 
clerk,  unless  such  mortgage  has  been  duly  proved  or  ac- 
knowledged, so  as  to  entitle  the  same  to  be  recorded ;  in 
which  case,  if  it  has  not  been  already  done,  it  shall  be  the 
duty  of  the  plaintiff  to  cause  the  same  to  be  recorded  at 
full  length  in  the  county  or  counties  where  the  lands  so 
sold  are  situated,  before  a  deed  is  executed  to  the  purchaser 
on  the  sale ;  the  expense  of  which  filing  or  recording,  and 
the  entry  thereof,  shall  be  allowed  in  the  taxation  of  costs ; 
and  if  filed  with  the  clerk,  he  shall  enter  in  the  minutes 
the  filing  of  such  mortgage,  and  the  time  of  filing.'  But 
this  rule  shall  not  extend  to  any  case  where  the  mortgage 
appears  by  the  pleadings  or  proof  in  the  suit  commenced 
thereon,  to  have  been  lost  or  destroyed. 

Eqolty  mles,  No.  94 

RULE  50.  [  63.  ] 

wiien  she-     Where  mortgaged  premises  or  other  real  estate  directed 

L  pMoeL  ^o  ^  ^^  consist  of  several  distinct  lots  or  parcels,  which 

can  be  sold  separately  without  diminishing  the  value  there* 

of  on  such  sale,  it  shall  be  the  duty  of  the  sheriff  or  othei 
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person  conducting  the  sale  to  sell  the  same  in  separate  lots 
or  parcels,  unless  otherwise  specially  directed  hy  the  court. 
But  if  the  sheriff  or  other  person  is  satisfied  the  property 
will  produce  a  greater  price  if  sold  together  than  it  will  in 
separate  lots  or  parcels,  he  may  sell  it  together,  unless 
otherwise  directed  in  the  order  of  sale. 

Equity  role,  9& 

RULE  61.  [  64  ] 

Where  lands  in  the  city  of  New-York  are  sold  under  a  Where 
decree,  order  or  judgment  of  any  court,  they  shall  be  sold  sold  in  the 
at  public  vendure,  at  the  Merchant's  Exchange,  between  jj^^  ^L  ^^^ 
twelve  o'clock  at  noon  and  three  in  the  afternoon,  unless 
otherwise  specially  directed.    The  notice  of  the  sale  of 
lands  lying  in  any  of  the  cities  of  this  state  in  which  a 
daily  paper  is  printed,  except  where  a  different  notice  is  re- 
quired by  law,  or  by  the  order  of  the  court,  shall  be  pub- 
lished in  one  or  more  of  the  daily  papers  of  that  city  for 
three  weeks  immediately  previous  to  the  time  of  sale,  at  Notice 
least  twice  in  each  week.    When  lands  in  any  other  part  ii^£" 
of  the  state  are  directed  to  be  sold  at  auction,  notice  of  the 
sale  shall  be  given  for  the  same  time,  and  in  the  same 
manner  as  is  required  by  law  on  sales  of  real  estate  by 
sheriffs  on  execution. 

]t:(IQlt3rnile,0&    2  R.  8^  82«,  $  ST.  868,  SS4 

Though  not  abooltitely  neoeMarr,  It  to  proper  to  insert  briefly  the  title  of  the  salt,  In  the 
notice  ^  sale.    Say  vs.  OUreri  6  Paige,  489. 

RULE  62.  [  66.  ] 

It  shall  be  the  duty  of  every  attorney  or  officer  of  this  T>utj  of 
court,  to  act  as  the  guardian  of  any  infant  defendant  in  any  fd^ute^ 
suitor  proceeding  against  him,  whenever  appointed  for  that 
purpose  by  an  order  of  this  court.  And  it  shall  be  the  du- 
ty of  such  guardian  to  examine  into  the  circumstances  of 
the  case,  so  far  as  to  enable  him  to  make  the  proper  de- 
fence when  necessary  for  the  protection  of  the  lights  of 
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the  infant ;  and  he  shall  be  entitled  to  such  coDEipensation 
for  his  services,  as  the  court  may  deem  reasonable. 

Equity  rale,  97.    Code,  {§  115, 116. 

Bee  on  the  subject  of  piardlanahip,  and  goardUnaliip  ftd  litem,  Pnetioe  and  Pleadings, 
eluip.  4,  book  8,  pp.  110  U>  117. 

RULE  63.  [  56.  ] 

Who  may  No  persoix  shall  be  appointed  guardian  ad  litem,  either 
poiiOed  ^^  ^b^  application  of  the  infant  or  otherwise,  unless  he  be 
^a^tlr"*  the  general  guardian  of  such  infant,  or  an  attorney  or 
other  officer  of  this  court  who  is  fully  competent  to  under- 
stand and  protect  the  rights  of  the  infant,  and  who  has  no 
interest  adverse  to  that  of  the  infant,  and  is  not  connected 
in  business  with  the  attorney  or  counsel  of  the  adverse 
party.  And  no  person  shall  be  appointed  such  guardian 
who  is  not  of  sufficient  ability  to  answer  to  the  infant  for 
any  damage  which  may  be  sustained  by  his  negligence  or 
misconduct  in  the  defence  of  the  suit. 

Equity  rale,  99. 

Se^  Practice  and  Plesdlngs,  as  referred  to  In  note  to  last  role.    Id.  p.  lift.    6  How.,  SS8. 

The  court  wUl  not  appoint  a  guardian  ad  litem  for  an  infant  defemfant,  upon  the  notni- 
nation  of  the  complainant.  Knickerbocker  vs.  De  Freest,  2  Paige,  8<X1.  Grant  vs.  Van 
Schoonhoven,  9  Paige,  22&. 

N.  B.  Role  67,  of  1849,  enabling  the  entry  of  an  order  for  the  appoint- 
ment of  a  gnardian  ad  litem,  as  of  course,  has  been  stricken  ont  altogether. 
The  appointment  must  now  be  made  by  an  order  of  the  judge,  obtained  in 
the  usual  manner.  Vide  Practice  and  Pleadings,  pp.  115,  116,  764,  765, 
Additions. 

RULE  54,  [  58.  ] 

Guardian  No  guardian  ad  litem,  unless  he  has  given  security  to 
cefve*  pro-  ^^e  infant  according  to  law,  shall,  as  such  guardian,  receive 
wcrtv  un-  j^ijy  money  or  property  belonging  to  such  infant,  or  which 

less  ne  uas 

given  niay  be  awarded  to  him  in  the  suit,  except  such  costs  and 
security  expenses  as  may  be  allowed  by  the  court,  to  the  guardian, 
out  of  the  fund,  or  recovered  by  the  infant  in  the  suit. 
Neither  shall  the  general  guardian  of  an  infant  receive  any 
part  of  the  proceeds  of  a  sale  of  real  property  belonging  to 
such  infant,  sold  under  a  decree,  judgment  or  order  of  the 
court,  until  the  guardian  has  given  such  further  security 
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for  the  faithful  discharge  of  his  trust  as  the  court  may 
direct. 

Equity  rale,  101.    Code,  $490. 

See  reflerenoe  to  Pnctioe  and  Pleadtaigs  in  note  to  Bnle  68. 

RULE  65.  [  69.  ] 

The  security  to  be  given  by  the  general  guardian  of  an  Security 
infant,  shall  be  a  bond  in  a  penalty  of  double  the  amount  of^^era) 
of  the  personal  estate  of  his  ward  and  of  the  gross  amount  g^^''^***"' 
or  value  of  the  rents  and  profits  of  the  real  estate  during 
his  minority,  together  with  at  least  two  sufficient  sureties, 
each  of  whom  shall  be  worth  the  amount  specified  in  the 
penalty  of  the  bond  over  and  above  all  debts ;  or  instead 
of  personal  security,  the  guardian  may  give  security  by 
way  of  mortgage  on  unincumbered  real  property  of  the 
value  of  the  penalty  of  his  own  bond  only.  But  the  court, 
in  its  discretion,  may  vary  the  security  where,  from  special 
circumstances,  it  may  be  found  for  the  interest  of  the  iu- 
lant ;  and  may  direct  the  principal  of  the  estate,  or  any 
part  thereof,  to  be  invested  in  public  stocks  or  with  the 
New- York  Life  Insurance  and  Trust  Company,  or  on  bond 
and  mortgage,  for  the  benefit  of  the  infant,  and  that  the 
interest  or  income  thereof,  only,  be  received  by  the  guardian. 

Equity  rule,  lOS.    BesB.  Laws  of  1880,  p.  77. 

Bee  reference  to  Practioe  and  Pleadings,  aa  above. 

RULE  66.  [  60.  ] 

No  moneys  arising  from  the  sale  of  the  real  estate  of  an  Ceruin 
infant,  on  a  mortgage  or  partition  sale,  or  under  any  decree,  "0*^"^  be 
judgment  or  order  of  court,  shall  be  paid  over  to  hisP*^^*^ 

general 

general  guardian,  except  so  much  thereof,  or  of  the  interest  guardian 
or  income  from  time  to  time,  as  may  be  necessary  for  his  reafaeou^" 
support  or  maintenance ;  unless  such  guardian  has  previ-  "^7* 
ously  given  sufficient  security  on  unincumbered  real  estate, 
to  account  to  the  infant  for  the  same,  in  the  usual  form. 

Equity  rule,  108.    8  B.  S.,  827,  S  Ai.    Code,  {  420. 
See  reference  to  Praetlce  and  Pleadings,  aa  above. 
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RULE  67.  [61.] 

How  gene-  For  the  purpose  of  having  a  general  guardian  appointed, 
an  may  be  ^he  infant,  if  of  the  age  of  fourteen  years  or  upwards,  or 
appointed.  sQj^e  relative  or  friend  if  the  infant  is  under  fourteen,  may 
present  a  petition  to  the  court,  stating  the  age  and  residence 
of  the  infant,  and  the  name  and  residence  of  the  person 
proposed  or  nominated  as  guardian,  and  the  relationship,  if 
any,  which  such  person  bears  to  the  infant,  and  the  nature, 
situation  and  value  of  the  infant's  estate. 

Equity  rale,  104    1  R.  S.,  718.    2  R.  8.,  150,  $  «. 
Bee  reference  to  Practice  aad  Pleadings,  as  abore. 

RULE  58.   [62.  J 

Court  may     Upon  presenting  the  petition,  the  court  siiall  by  inspec- 
age  of  in-  tion  Or  Otherwise  ascertain  the  age  of  the  infant,  and  if  of 
gpection"'  ^^  *S®  ^^  fourteen  years  or  upwards,  shall  examine  him 
andexami-  as  to  his  voluntary  nomination  of  a  suitable  and  proper 
person  as  guardian  ;  if  under  fourteen,  shall  ascertain  who 
is  entitled  to  the  guardianship,  and  shall  name  a  competent 
and  proper  person  as  guardian.    The  court  shall  also  as- 
certain the  amount  of  the  personal  property,  and  the  gross 
amount  or  value  of  the  rents  and  profits  of  the  real  estate 
of  the  infant  during  his  minority,  and  shall  also  ascertain 
the  sufficiency  of  the  security  offered  by  the  guardian. 

Equity  rale,  lOK.    Hoplc  Bep.,  236.    9  Paige.  908. 
Bee  reference  to  Practice  and  Pleadings,  sa  aoore. 

RULE  59.  [  63.  ] 

Secttritj  The  security  required  on  a  sale  of  the  real  estate  of  an 
of\pec^  infant,  shall  be  a  bond  of  the  guardian,  with  two  sufficient 
guardian,  sureties,  in  a  penalty  of  double  the  value  of  the  premises, 
including  the  interest  on  such  value  during  the  minority 
of  the  infant,  each  of  which  sureties  shall  be  worth  the 
penalty  of  the  bond,  over  and  above  all  debts ;  or  a  similar 
bond  of  the  guardian  only,  secured  by  a  mortgage  on  un* 
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incumbered  real  estate  of  the  value  of  the  penalty  of  such 
bond. 

Eqaltj  rale,  108.    2  B.  S.,  194,  ( ITO. 

A  huflband  can  not  be  app<4ntcd  gnardian  to  sell  the  estate  of  his  infent  wife.  4  John. 
C.  R..  878.  A  third  person  may  be  appointed,  with  the  conseiU  of  the  hnaband,  to  Join 
whh  him  In  the  sale.  8  Paige,  206.  The  gt* neral  guardian,  if  there  Is  one,  is  the  proper 
person,  anless  some  sufficient  reason  Is  shown  for  sutistiluting  another.    2  PaigCi  412. 

6de  reference  to  Practice  and  Pleadings,  as  above.    Tide  4  How.  414 


RULE  60.  [  64.  ] 

Ati  infant^  by  his  general  guardian^  if  he  has  any,  and  Applica- 
if  there  is  none,  by  his  next  friend,  may  present  a  petition,  appoint- 
stating  the  age  and  residence  of  the  infant,  the  situation  ^^,^[^]^ 
and  value  of  his  real  and  personal  estate,  the  situation,  guardian. 
Yalue  and  annual  income  of  the  real  estate  proposed  to  be 
sold,  and  the  particular  reasons  which  render  a  sale  of  the 
premises  necessary  or  proper ;  and  praying  that  a  guardian 
may  be  appointed  to  sell  the  same.    The  petition  shall 
also  state  the  name  and  residence  of  the  person  proposed 
as  such  guardian,  the  relationship,  if  any,  which  he  bears 
to  the  infant,  and  the  security  proposed  lo  be  given ;  and 
the  petition  shall  be  accompanied  by  affidavits  of  disinte- 
rested persons,  or  other  proofs  verifying  the  material  facts 
and  circumstances  alleged  in  the  petition.    And  if  the  in- 
fant is  of  the  age  of  fourteen,  he  shall  join  in  the  applica- 
tion. 

Equity  rule,  107.    8  B.  S.,  194,  8 170. 

Bee  reference  to  Practtoe  and  Pleadings,  as  aboTe.    Under  rale  of  1840,  the  genend 
guardian  might  petition  In  his  own  name.    Vide  8  Barb.  8.  C.  B.,  48. 

RULE  61.  [  65.  ] 

If  it  satis&ctorily  appears  that  there  is  reasonable  ground  Reference 
for  the  application,  an  order  may  be  entered  appointing  a  or^er^^  ^ 
guardian  for  the  purposes  of  the  application,  on  his  exe-  truth  of 
cuting  and  filing  with  the  clerk,  the  requisite  security,  ap-  P^^^^'^ 
proved  of  as  to  its  form  and  manner  of  execution  by  a 
justice  of  this  court  or  a  county  judge,  signified  by  his  ap* 
probation  endorsed  thereon,  and  directing  a  reference  to 
ascertain  the  truth  of  the  facts  stated  in  the  petition,  and 
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whether  a  sale  of  the  premises,  or  any  and  what  part 
thereof,  would  be  beneficial  to  the  infant,  and  the  particular 
.  reasons  therefor;  and  to  ascertain  the  value  of  the  pro- 
perty proposed  to  be  sold,  and  of  each  separate  lot  or  parcel 
thereof,  and  the  terms  and  conditions  upon  which  it  should 
be  sold ;  and  whether  the  infant  is  in  absolute  need  of 
any  and  what  part  of  the  proceeds  of  the  sale  for  his 
support  and  maintenance,  over  and  above  the  income 
thereof,  and  his  other  property,  together  with  what  he 
might  earn  by  his  own  exertions.  And  if  there  is  any 
And  value  person  entitled  to  dower  in  the  premises,  who  is  willing  to 
join  in  the  sale,  also  to  ascertain  the  value  of  her  life  e&» 
tate  in  the  premises,  on  the  principle  of  life  annuities. 
But  no  proceedings  shall  be  had  upon  such  reference  until 
the  guardian  produces  a  certificate  to  the  clerk,  that  the  re- 
quisite security  has  been  duly  proved,  or  acknowledged, 
and  filed  agreeably  to  the  order  of  the  court ;  and  which 
certificate  shall  contain  the  name  of  the  officer  by  whom 
it  was  approved,  and  shall  be  annexed  to  the  report. 

Equity  rale,  106.    9  B.  S.,  195, 196.    9  Paige,  409. 
See  reference  to  Practice  and  Pleadings,  as  abOTe. 

RULE  62.  [66.] 

When  pro-  If  the  proceeds  of  the  sale  exceed  five  hundred  dollars, 
b^l^ou^ht  *^^  ^^^  guardian  has  not  given  security  by  mortgage  upon 
into  court  real  estate,  he  shall  bring  the  proceeds  into  court,  or  invest 
the  same  under  the  direction  of  the  court,  for  the  use  of 
the  infant ;  and  the  guardian  shall  only  be  entitled  to  re- 
ceive so  much  of  the  interest  or  income  thereof  from  time 
to  time  as  may  be  necessary  for  the  support  and  mainte* 
nance  of  the  infant,  without  the  order  of  the  court.  If  the 
infant's  interest  in  the  property  does  not  exceed  one  thou- 
sand dollars,  the  whole  costs,  including  disbursements, 
shall  not  exceed  twenty-five  dollars.  And  where  several 
infants  are  interested  in  the  same  premises  as  tenants  in 
common,  the  application  in  behalf  of  all  shall  be  joined  in 
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the  same  petition,  although  they  may  have  several  general 
guardians ;  and  there  shall  be  but  one  reference  to  ascer- 
tain the  propriety  of  a  sale  as  to  all,  and  but  one  bill  of 
costs  shall  be  allowed. 

Equity  rule,  109.    2  R.  8.,  196.    4  Paige,  44 

See  refisrence  to  PraeUce  and  Pleadings,  as  abore. 

RULE  63.  [67.] 

On  the  execution  of  a  commission  of  lunacy,  <S6C.,  the  Commi*- 
commissioners,  for  every  day  they  are  necessarily  employed  f^^^^ 
in  hearing  the  testimony  and  taking  the  inquisition,  shall  «3:«cuting 

commis- 

be  entitled  to  the  same  allowance  which  is  made  by  law  to  sion  of 
commissioners  to  make    partition  or  admeasure  dower.  ^**^>'- 
And  for  drawing  the  inquisition  and  process  and  serving 
notices,  when  no  attorney  is  employed,  they  shall  have  the 
fees  to  which  an  attorney  would  be  entitled  for  the  same 
services.    The  committee  of  a  lunatic,  idiot,  or  drunkard, 
may  pay  to  the  petitioner  on  whose  application  the  com-  committoe 
mission  was  issued,  or  to  his  attorney,  the  costs  and  ex-  J^x^*^ 
penses  of  the  application  and  of  the  subsequent  proceed-  costs, 
ings  thereon,  including  the  appointment  of  the  committee, 
and  without  an  order  of  the  court  for  the  payment  thereof, 
when  the  bill  of  such  costs  and  expenses  has  been  duly 
taxed  and  filed  with  the  clerk  in  whose  office  the  appoint- 
ment of  such  committee  is  entered  ]  provided  the  whole 
amount  of  such  costs  and  expenses  does  not  exceed  fifty 
dollars.    But  where  the  costs  and  expenses  exceed  fifty 
dollars,  the  committee  shall  not  be  at  liberty  to  pay  the 
same  out  of  the  estate  in  his  hands,  without  a  special 
order  of  the  court  directing  such  payment. 

Equity  rule,  110.    2  B.  8.,  64S,  §  85. 

Ocnts  will  not  be  allowed  to  a  plainUff,  who  gues  tlie  committee  of  a  Innatio  by  biD, 
when  the  right  might  have  been  aettled  on  summaiy  ^»pUcation  to  the  oonrt.  1  fiaro.  Cb. 
Rep.,  49.    V  ide  Practtoe  and  Pleadings,  p.  87 ;  5  IIow.,  109. 


46  BtTLES   OF  THE  SUPREME  COXTBT. 


RULE  64.  [68.] 

Action  for  When  an  action  is  brought  to  obtain  a  divorce  or  sepa- 
Bep^tion  ration,  or  to  declare  a  marriage  contract  void,  if  the  de- 
fendant fail  to  answer  the  complaint,  or  if  the  facts  charged 
in  the  complaint  are  not  denied  in  the  answer,  the  court  to 
which  application  is  made  for  judgment  shall  order  a 
reference  to  take  proof  of  all  the  material  facts  charged  in 
the  complaint. 
What  And  when  the  action  is  for  a  divorce  on  the  ground  of 

fiT^com^  adultery,  unless  it  be  averred  in  the  complaint  that  the 
plaint  for  adultery  charged  was  committed  without  the  consent,  con- 
nivance,  pnvity  or  procurement  of  the  plaintiff — that  five 
years  have  not  elapsed  since  the  discovery  of  the  fact  that 
such  adultery  had  been  committed — and  that  the  plaintiff 
has  not  voluntarily  cohabited  with  the  defendant  since 
such  discovery — and  also  where  at  the  time  of  the  offence 
charged  the  defendant  was  living  in  adulterous  intercourse 
with  the  person  with  whom  the  offence  is  alleged  to  have 
been  committed — that  five  years  have  not  elapsed  since 
the  commencement  of  such  adulterous  intercourse  was 
discovered  by  the  plaintiff;  and  the  complaint  containing 
such  averments  be  verified  by  the  oath  of  the  plaintiff  in 
the  manner  prescribed  by  the  157th  section  of  the  CodCi 
judgment  shall  not  be  rendered  for  the  relief  demanded 
until  the  plaintiff's  affidavit  be  produced  stating  the  above 
facts. 

EqnItT  rale,  111  and  119.  9  S.  8..  144, 1 84.  Id.,  145,1 88.  8  Wend.,  867.  3Paiffe,454. 
8  id.,  387.  5  id.,  5M.  9  id.,  95.  9  B.  B.,  144  Code,  {$1^  848.  1  Barb.  8.a  Bep.,  818. 
8  id.,  988.    8  How.  Pr.  R.,  949. 

Upon  a  bill  to  annul  a  marriage  on  the  ground  of  physical  Ineapadt}*,  the  defendaai, 
where  the  Mil  had  been  taken  as  confiMsed,  was  reqaired  to  answer  on  oath  befiire  a  mas- 
ter, as  to  the  facts  alleged  in  the  bill,  and  to  submit  to  such  a  personal  examination  as 
might  be  necessary  to  ascertain  the  existence  of  the  alleged  Incapac4ty ;  and  whether  the 
same  was  incurable.  Devantwgh  vs.  Devanbagh,  5  Paige,  654.  Newcdl  ts.  Newdl,  9 
Paige,  96.    Vide  Practice  and  Pleadings,  p.  814,  477.    1  a  B.,  115.    4  How.,  l«a 

RULE  66.  [69.] 

Order  of       ^^  obtain  *an  order  of  reference,  if  the  complaint  seeks 
reference,  to  annul  a  marriage  on  the  ground  that  the  party  was 
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under  the  age  of  legal  consent,  an  affidavit  must  be  pro-  how  ob- 
duced,  showing  that  the  parties  thereto  have  not  freely  guj^  ^o  wi- 
cohabited  for  any  time,  as  husband  and  wife  after  the  ^^^  rnani- 

'  age. 

plaintiff  had  obtained  the  age  of  consent.  If  the  com- 
plaint seeks  to  annul  the  marriage  on  the  ground  that  the 
plaintiff's  consent  was  obtained  by  force  or  fraud,  the 
plaintiff  must  show  by  affidavit  that  there  has  been  no 
voluntary  cohabitation  between  the  parties  as  man  and 
wife ;  and  if  it  seeks  to  annul  a  marriage  on  the  ground 
that  the  plaintiff  was  a  lunatic,  an  affidavit  must  be  pro- 
duced, showing  that  the  lunacy  still  continues;  or  the 
plaintiff  must  show  by  his  affidavit  that  the  parties  have 
not  cohabited  as  husband  and  wife  after  the  plaintiff  was 
restored  to  his  reason. 

Equity  rale,  118.    2  R.  S.,  148, 149.    1  Ed.  Cb.  B.,  40. 

Bee  reference  to  PracUoe  and  Fleadings,  as  above,  al  rule  64 

RULE  66.  [  70.  ] 

On  a  reference  to  take  proof  of  the  facts  charged  in  a  when 
complaint  for  separation,  or  limited  divorce,  the  examina-  m^^beex- 
tion  of  the  plaintiff  on  oath  may  be  taken,  as  to  any  cruel  ammed  on 

reference. 

or  inhuman  treatment  alleged  in  the  complaint  which  took 
place  when  no  witnesses  were  present  who  are  competent 
to  testify  to  the  facts  on  such  reference. 

Equity  rale,  114    See  referrace  to  Practice  and  Pleadings,  as  above,  at  rule  64       ^ 

RULE  67.  [  7L  ] 

On  a  complaint  for  a  divorce,  or  to  avoid  or  annul  a  BSther 
marriage  contract  for  any  other  cause  than  physical  inca-  apply  for 
pacity,  if  the  material  allegations  in   the  complaint  are  "*^®*' 
denied  in  the  answer,  and  the  plaintiff  does  not  file  a 
reply  within  the  time  allowed  by  the  Code,  the  defendant, 
on  due  notice,  may  apply  to  have  the  complaint  dismissed; 
but  if  a  reply  is  put  in,  either  party  may,  on  the  usual 
notice  to  the  adverse  party,  apply  for  an  order  for  issues. 

Equity  rale,  lis.    Oode,  f  72.    9  R.  8.,  14S,  ITS.    9Palfle,106L 
See  referenoe  to  Pmetioe  and  Pleadings,  as  above,  at  nue  64 
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RULE  68.  [  72.  ] 

IMence  in  The  defendant  in  the  answer  may  set  up  the  aduhery  of 
^:^"  the  plaintiff  or  any  other  matter  which  would  be  a  bar  to 
a  divorce,  separation,  or  the  annulling  of  a  marriage  con> 
tract ;  and  if  an  issue  is  taken  thereon,  It  shall  be  tried  at 
the  same  time  and  in  the  same  manner  as  other  issues  of 
fact  in  the  cause. 

Equity  rul«,  lift. 

The  defendant,  in  his  answer,  may  deny  Ihe  adaltery  charfsed  in  the  bill,  and  may  abOi 
in  the  same  manner,  set  op  tlie  auullery  of  the  complainant,  or  a  condonation  ot  tlie 
offence,  in  bar  of  the  suiL    Wood  vs.  Wood,  i  Paige's  Rep.,  104. 

And  if  the  adnltorv  of  the  husband  is  not  dlecoTered.  or  is  not  committed,  until  after  the 
answer  of  the  defendant  has  been  put  in,  the  court,  noon  a  proper  application,  will  permit 
the  defendant  lo  put  in  a  supplemental  answer,  or  to  nle  a  cron^bill,  for  the  puipoee  of  set- 
ting up  such  new  defence.    Smith  vs.  Smith,  4  id.  492. 

Hoe  reference  to  Practice  and  Pleadings,  as  above,  at  nile  64. 

RULE  69.   [  73.  ] 

How  hw-  On  a  complaint  filed  by  a  husband  for  a  divorce,  if  he 
que^fcion^  wishes  to  question  the  legitimacy  of  any  of  the  children  of 
legitimacy  his  wife,  the  allegation,  that  they  are  or  that  he  believes 
them  to  be  illegitimate,  shall  be  distinctly  made  in  the 
complaint.  If  a  reference  is  ordered,  proofs  shall  be  taken 
upon  the  question  of  legitimacy,  as  well  as  upon  the  other 
matters  stated  in  the  complaint ;  and  if  an  issue  is  award- 
ed, an  issue  on  the  question  of  legitimacy  of  the  children 
shall  be  awarded  and  tried  at  the  same  time. 

Equity  rule,  117.    Code,  S  72.    2  R.  9.,  145. 

boe  reference  to  Practice  and  Pleadings,  as  above,  at  rule  64. 


RULE  70.  [  74.  ] 

Manner  of     l^  cases  where  the  trial  of  issues  of  fact  is  not  provided 
settling      fQj.  jj^  t  253  of  ^he  Code,  if  either  party  shall  desire  a  trial 

by  jury,  such  party  shall,  within  ten  days  after  issue 
joined,  give  notice  of  a  special  motion  to  settle  the  issues, 
and  the  court  or  judge  may  settle  the  issues,  or  may  refer 
it  to  a  referee  to  settle  the  issues.    Such  issues  must  be 
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settled  in  the  fonn  prescribed  in  }  72  of  the  Code  of  Pro- 
cedure. 

EqaitrraksW.   9R.Bm180.   Seas.  Laws,  1g80,  p.  MS.   Oode,  fiS  7S,  960.   8Paige,4(n. 
Bee  Pnctiee  and  Pleadings,  pages  807, 808. 

RULE  71.  [  75.  ] 

No  sentence  or  decree  of  nullity  declaring  void  a  mar-  No  sen- 
riage  contract,  or  decree  for  a  divorce,  or  for  a  separation  or  nullity  or 
limited  divorce,  shall  be  made  of  course  by  the  default  ^^^iVorce^lT 
the  defendant ;  or  in  consequence  of  any  neglect  to  appear  default 
at  the  hearing  of  the  cause,  or  by  consent.    And  every  such 
cause  shall  be  heard  after  the  trial  of  the  issue,  or  upon  the 
coming  in  of  the  proofs,  at  a  special  term  of  the  court ;  but 
where  no  person  appears  on  the  part  of  the  defendants,  the 
details  of  the  evidence  in  adultery  causes  shall  not  be  read 
in  public,  but  shall  be  submitted  in  open  court.    No  officer  ^^  ^P7* 
of  this  court,  with  whom  the  proceedings  in  an  adultery  ings  or  tea- 
cause  are  filed,  or  before  whom  the  testimony  is  taken,  nor  blTfornish*- 
any  clerk  of  such  officer,  either  before  or  after  the  termina-  f^  ex««pt 

to  the  par- 

tion  of  the  suit,  shall  permit  a  copy  of  any  of  the  plead-  ty  or  his 
ings  or  testimony,  or  of  the  substance  of  the  details  there-  ^^^  • 
of,  to  be  taken  by  any  other  person  than  a  party,  or  the 
attorney  or  counsel  of  a  party,  who  has  appeared  in  the 
cause,  without  a  special  order  of  the  court 

Equity  rale,  118.    2  B.  8.,  144.    Vide  4  How.,  1«0. 

RULE  72.  [  76.  ] 
.    Whenever  a  justice,  or  other  officer  approves  of  the  Personal 

1         *  .  I  iv>    sureties  to 

security  to  be  given  m  any  case,  or  reports  upon  its  suffi-  justify  in 

ciency,  it  shall  be  his  duty  to  require  personal  sureties  to  ^  ^'^^^ 

justify,  or  if  the  security  offered  is  by  way  of  mortgage  on 

real  estate,  to  require  proof  of  the  value  of  such  estate ; 

and  he  shall  in  his  certificate  or  report  state  the  value  of 

such  real  estate,  or  that  each  person  offered  as  security  is 

worth  the  requisite  amount  over  and  above  all  debts  and 

responsibilities  he  owes  or  has  incurred.    And  all  bonds 

4 
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All  securi-  and  undertakings,  and  other  securities  in  writing,  shall  be 
proved  or  ^uly  proved,  or  acknowledged  in  like  manner  as  deeds  of 
acknowl-    j.gj^j  estate,  before  the  same  shall  be  received  or  filed. 

edged.  ' 

Equity  rale,  ISO.    %  R.  S.,  406.  S  74    B«M.  Laws  of  1888,  p.  896b 

The  rareties  in  %n  appeal  bond  should  be  residents  and  houaeholden,  and  ahoold  JoalUy 
in  double  the  amount    Eldridge  vs.  Ilowell,  2  Paige,  457. 

If  an  appeal  bond  is  not  duly  aeknowIed|^  or  proved,  as  required  by  rule,  the  aH^od 
li  irregular,  and  mav  be  dismissed.    Kidabocic  vs.  Levy,  8  Paige,  197. 

Under  rales  of  1849,  this  rale  was  **  not  to  apply  to  eases  where  the  duty  of  the  olBeer  b 
prescribed  by  the  Code  of  Procedure."  This  provision  is  now  stricken  out,  and  the  rale 
becomes  of  general  application.  Vide  Practice  and  Pleadings,  p.  6S0,  Ihie  8,  Additloaa. 
Vide  4  Uow.,  414    8ee  also  Practice  and  Pleadings,  pages  !X0, 609, 660. 

RULE  73.  [  77.  ] 

All  lands  Where  several  tracts  or  parcels  of  land  lying  within  this 
common  to  ^^^^  ^^e  owned  by  the  same  persons  in  common,  no  sepa- 
^  ®™:   .   rate  action  for  the  partition  of  a  part  thereof  only  shall  be 

braced    m  s^  ir  j 

onesuitfor  brought  without  the  consent  of  all  the  parties  interested 
^  ^^^  therein  ;  and  if  brought  without  such  consent,  the  share  of 
the  plaintiff  may  be  charged  with  the  whole  costs  of  the 
proceeding.  And  when  infants  are  interested,  the  petition 
shall  state  whether  or  not  the  parties  own  any  other  lands 
in  common. 

Equity  rule,  123.    Code,  §§  306, 808. 

RULE  74.  [  78.  ] 

Wlien  re-       Where  the  rights  and  interests  of  the  several  parties,  as 
ferenceaa  stated  in  the  complaint,  are  not  denied  or  controverted,  if 
where       any  of  the  defendants  are  infants  or  absentees,  or  unknown, 
defence."^  the  plaintiff,  on  an  affidavit  of  the  fact,  and  notice  to  such 
of  the  parties  as  have  appeared,  may  apply  at  a  special 
term  for  an  order  of  reference,  to  take  proof  of  the  plain- 
tiff's title  and  interest  in  the  premises,  and  of  the  several 
matters  set  forth  in  the  bill  or  petition  ;  and  to  ascertain 
and  report  the  rights  and  interests  of  the  several  parties  in 
the  premises,  and  an  abstract  of  the  conveyances  by  which 
the  same  are  held. 

Equity  rale,  124.    2  B.  S.,  821,  $  28.    Id.,  880,  S  82.    7  Paige,  89. 

A  proceeding  for  the  partition  o(  lands  Is  an  actum  within  the  definition  oontaiiied  In 
ihe  Code.    8  How.  Pr.  R.,  818.    1  Code  Rep.,  70.    Contra,  8  How.,  Pr.  R.,  851. 

When  some  of  the  defendants  in  a  partition  suit,  do  not  answer  within  the  time  preaeribed, 
it  is  unneoeasary  to  enter  an  order  fur  their  defaulL    1  Code  Rep.,  67. 

Bee  Practice  and  Pleadings,  pp.  46^  478,  719  to  721, 812.    See  recent  case,  6  How^  49L 
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RULE  75.  [  79.  ] 

Where  the  whole  premises  of  which  partition  is  sought,  pirectiona 
are  so  circumstanced  that  a  partition  thereof  cannot  be  reference 
made  without  great  prejudice  to  the  owners,  due  regard  ^^®^®  **^f 
being  had  lo  the  power  of  the  court  to  decree  compensation  py.in  par- 
to  be  made  for  equality  of  partition,  and  to  the  ability  of 
the  respective  parties  to  pay  a  reasonable  compensation  to 
produce  such  equality,  or  where  any  lot,  or  separate  parcel 
of  the  premises,  which  will  exceed  in  value  the  share  to 
which  either  of  the  tenants  in  common  may  be  entitled  is 
so  circumstanced,  the  plaintiff,  upon  stating  the  fact  in  the 
affidavit  which  is  to  be  filed  for  the  purpose  of  obtaining 
an  order  of  reference  under  the  next  preceding  rule,  may 
have  a  further  provision  inserted  in  such  order  of  reference, 
directing  the  officer  or  person  to  whom  it  is  referred,  to 
inquire  and  report  whether  the  whole  premises,  or  any  lot 
or  separate  parcel  thereof,  are  so  circumstanced  that  an 
actual  partition  cannot  be  made ;  and  that  if  he  arrives  at 
the  conclusion  that  the  sale  of  the  whole  premises  or  of 
any  lot  or  separate  parcel  thereof  will  be  necessary,  that  he 
specify  the  same  in  his  report,  together  with  the  reasons 
which  render  a  sale  necessary ;  and  in  such  a  case,  that  he 
also  ascertain  and  report  whether  any  creditor  not  a  party 
to  the  suit,  has  a  specific  lien,  by  mortgage,  devise  or  other- 
wise, upon  the  undivided  share  or  interest  of  any  of  the 
parties  in  that  portion  of  the  premises  which  it  is  necessary 
to  sell ;  and  if  he  finds  that  there  is  no  such  specific  lien 
in  favor  of  any  person  not  a  party  to  the  suit,  that  he  fur- 
ther inquire  and  report  whether  the  undivided  share  or 
interest  of  any  of  the  parties  in  the  premises  is  subject  to 
a  general  lien  or  incumbrance,  by  judgment  or  decree  ;  and 
that  he  ascertain  and  report  the  amount  due  to  any  party 
to  the  suit  who  has  either  a  general  or  specific  lien  on  the 
premises  to  be  sold,  or  any  part  thereof,  and  the  amount 
due  to  any  creditor,  not  a  party,  who  has  a  general  lien  on 
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any  undivided  share  or  interest  therein,  by  judgment  or 
decree,  and  who  shall  appear  and  establish  his  claim  on 
such  reference.  He  shall  also,  if  requested  by  the  parties, 
who  appear  before  him  on  such  reference,  ascertain  and 

When  re-  \^  ,  ,.  ' 

feree  to  report  the  amount  due  to  any  creditor,  not  a  party  to  the 
cumbraii^  suit,  whlch  is  either  a  specific  or  general  lien  or  incum- 
oea  on  the  brance  upon  all  the  shares  or  interests  of  the  parties  in  the 

whole 

premisee.  premises  to  be  sold,  and  which  would  remain  as  an  incum- 
brance thereon  in  the  hands  of  the  purchaser ;  to  the  end 
that  such  directions  may  be  given  in  relation  to  the  same, 
in  the  decree  for  the  sale  of  the  premises,  as  shall  be  most 
beneficial  to  all  the  parties  interested  in  the  proceeds  thereof 
on  such  sale. 

Equity  rale,  126.    2  K.  S.,  880, 824    6  Paige,  161. 

In  deciding  whether  a  sale  is  neoeasary,  the  true  queatlon  for  the  eondderatlon  of  the 
referee,  Is  whether  the  aggregate  yalue  of  the  several  parcels  into  which  the  whole  premi- 
aea  will  be  divided,  will,  when  distributed  among  the  diffierent  parties,  In  severalty,  be  m*- 
terially  leas  than  the  value  of  the  same  property  if  owned  by  one  perM>n.  Clasmi  vs.  Chi* 
•on,  6  Paige,  541. 

See  referenees  to  Practice  and  Pleadings  given  in  note  to  last  rule. 

RULE  76.  [  80.  ] 

How  groM  Whenever  a  party,  as  a  tenant  for  life,  or  by  the  courtesy, 
pavrnent  ^^  ^^  dower,  is  entitled  to  the  annual  interest  or  income  of 
of  life  ce-  any  sum  paid  into  court  and  invested  in  permanent  secu- 
ascertain-  rities,  such  party  shall  be  charged  with  the  expense  of 
^  investing  such  sum  and  of  receiving  and  paying  over  the 

interest  or  income  thereof;  but  if  such  party  is  willing, 
and  consents  to  accept  a  gross  sum  in  lieu  of  such  annual 
interest  or  income  for  life,  the  same  shall  be  estimated 
according  to  the  then  value  of  an  annuity  of  six  per  cent 
I  on  tbe  principal  sum  during  the  probable  life  of  such  per- 

son, according  to  the  Portsmouth  or  Northampton  tables. 

Equity  rale,  127.    9  B.  8.,  8S&,  $$  52, 68.    See  Northampton  Table  annexed. 
For  rule  to  compute  the  present  value  of  an  inchoate,  or  contingent  rij^t  of  dower,  vide 
Jackson  vs.  Edwards,  7  Paige,  408.  and  the  titles  there  referred  ta 
See  references  to  Practice  and  Pleadings,  as  above.    Tide  8  Barb.,  618. 
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RULE  77.  [  81.  ] 

Every  receiver  of  the  properly  and  eflFects  of  the  debtor  Powers 
shall,  unless  restricted  by  the  special  order  of  the  6ourt,  ofreceiyer 
have  general  power  and  authority  to  sue  for  and  collect  all 
the  debts,  demands  and  rents  belonging  to  such  debtor,  and 
to  compromise  and  settle  such  as  are  unsafe  and  of  a 
doubtful  character.  He  may  also  sue  in  the  name  of  a 
debtor,  where  it  is  necessary  or  proper  for  him  to  do  so ; 
and  he  may  apply  for  and  obtain  an  order  of  course  that 
the  tenants  of  any  real  estate  belonging  to  the  debtor,  or  of 
which  he  is  entitled  to  the  rents  and  profits,  attorn  to  such 
receiver,  and  pay  thetr  rents  to  him.  He  shall  also  be  per- 
mitted to  make  leases,  from  time  to  time,  as  may  be  neces- 
sary, for  terms  not  exceeding  one  year.  And  it  shall  be  his 
duty  without  any  unreasonable  delay,  to  convert  all  the 
personal  estate  and  effects  into  money  ;  but  he  shall  not 
sell  any  real  estate  of  the  debtor,  without  the  special  order 
of  the  court,  until  after  a  judgment  in  the  cause.    He  is  '^^©n  ^j- 

lowed  liiw 

not  to  be  allowed  for  the  costs  of  any  suit  brought  by  him  costs, 
against  an  insolvent  from  whom  he  is  unable  to  collect  his 
costs,  unless  such  suit  is  brought  by  order  of  the  court,  or 
by  the  consent  of  all  persons  interested  in  the  funds  in  his 
hands.    But  he  may  sell  such  desperate  debts,  and  all  other  ^     ^^jj 
iToubtful  claims  to  personal  property,  at  public  auction,  giv-  doubtful 
ing  at  least  ten  days'  public  notice  of  the  time  and  place  auction. 
of  such  sale. 


678.  8  C.  B..  157.  See  likewise  Practice  and  Pleadings,  pp.  586, 527 ;  4  How.,  28 ;  5  How., 
89 :  1  C.  R.  N.  S.,  8S4 ;  4  Sand£,  6M,  as  lo  receiTenhip  under  prooeedings  sapplementanr 
to  execution. 

RULE  78.  [  82.  ] 

On  appeal  to  this  court  from  the  order,  sentence  or  de-  Appeals 
cree  of  a  surrogate's  court,  the  party  appealing  shall  file  a  ^^^^^^ 
petition  of  appeal,  addressed  to  this  court,  with  the  clerk  how  made. 
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of  the  county  in  which  the  order,  sentence  or  decree  ap- 
pealed from  was  made,  within  fifteen  days  after  the  appeal 
is  entered  in  the  court  below,  or  the  appeal  shall  be  con- 
sidered   as    waived ;    and  any  party  interested   in    the 
proceedings  in  the  court  below  may  thereupon  apply  to 
this  court,  ex  parte,  to  dismiss  the  appeal  with  costs.    The 
petition  of  appeal  shall  briefly  state  the  general  nature  of 
What  the  the  proceedings,  and  of  the  sentence,  order  or  decree  ap- 
Thaif  con-  P^*'^^  {Toxnf  and  shall  specify  the  part  or  parts  thereof 
tain.         complained  of  as  erroneous :  except  where  the  whole  sen- 
tence, order  or  decree  is  alleged  to  be  erroneous,  in  which 
case  it  shall  be  sufficient  to  state  that  the  same  and  every 
part  thereof  is  erroneous.    And  wher#the  appeal  is  from  a 
On  the      sentence  or  decree,  on  the  settlement  of  the  accounts  of  an 
settlement  executor,  administrator,  or  gurdian,  if  the  appellant  wishes 
counts.       to  review  the  decision  as  to  the  allowance  or  rejection  of 
any  particular  items  of  the  account,  such  items  shall  be 
specified  in  the  petition  of  appeal ;  or  the  allowance  or  dis* 
allowance  of  any  such  items  shall  not  be  considered  a 
sufficient  ground  for  reversing  or  modifying  the  sentence  or 
What  an-  d^crec  appealed  from.    The  respondent,  in  his  answer  to 
"tltL"*'*^  the  petition  of  appeal  in  such  cases,  may  also  specify  any 
items  in  the  account  as  to  which  he  supposes  the  sentence 
or  decree  is  erroneous,  as  against  him  and  in  favor  of  the 
appellant.    And  upon  the  hearing  of  the  parties  upon  such 
appeal,  the  sentence  or  decree  may  be  modified  as  to  any 
such  items,  in  the  same  manner  as  if  a  cross-appeal  had 
^v,  been  brought  by  such  respondent.    The  appellant  may 

answer  have  an  order  of  course,  that  the  respondent  in  the  petition 
^  ^^  of  appeal  answer  the  same  within  twenty  days  after  the 
service  of  a  copy  of  the  petition  of  appeal  and  notice  of 
the  order,  or  that  the  appellant  be  heard  ex  parte.  And 
where  the  respondent  is  an  adult,  upon  filing  an  affidavit 
of  such  service  upon  the  attorney  of  the  respondent,  if  he 
has  appeared  either  in  this  court,  or  in  the  court  below  by 
an  attorney  of  this  court,  or  upon  the  surrogate  if  he  has 


RULES  OF  THE  SUPREME  COURT.  55 

not  appeared  b7  such  attorney,  and  that  no  answer  to  the 
petition  of  appeal  has  been  received,  the  appellant  may 
have  an  order  of  course  that  the  appeal  be  heard  ex  parte 
as  against  such  respondent.    Where  the  respondent  is  a 
minor,  if  he  does  not  procure  a  guardian  ad  litem  upon  the  guar  Han 
appeal  to  be  appointed  within  twenty  days  after  the  filing  ^j^l!*^^ 
of  the  petition  of  appeal,  the  appellant  may  apply  to  a  jus-  appointed. 
tice  of  this  court,  ex  parte,  for  the  appointment  of  such 
guardian.    And  if  the  minor  has  appeared  by  his  guardian 
ad  litem  in  this  court,  the  appellant  may  have  an  order  of 
course  that  the  guardian  ad  litem  of  the  respondent  answer 
the  petition  of  appeal  within  twenty  days  after  service  of  a 
copy  thereof  and  notice  of  the  order,  or  that  an  attachment 
issue  against  such  guardian.    When  a  petition  of  appeal 
is  filed,  if  it  has  not  been  served  on  the  adverse  party,  the  ^^^^^ 
respondent  may  have  an  order  of  course  that  the  appellant  cop/  of 

•   1.  -    ,  .  .  y,  ,  ,  petition  of 

deliver  a  copy  of  the  petition  of  appeal  to  the  attorney,  or  appeal. 
to  the  guardian  ad  litem  of  the  respondent,  within  ten  days 
after  the  service  of  notice  of  such  order,  or  that  the  appeal 
be  dismissed ;  and  if  the  same  is  not  delivered  within  the 
time  limited  by  such  order,  the  respondent,  upon  due  notice 
to  the  adverse  party,  may  apply  at  a  special  term  to  dismiss 
the  appeal  with  costs.    Upon  the  hearing  of  any  such  ap- 
peal as  is  referred  to  in  this  rule,  it  shall  be  the  duty  of  the 
appellant  to  furnish  the  court  with  a  copy  of  the  petition  Appellant 
of  appeal  and  of  the  answer  thereto,  if  an  answer  has  been  papen  on 
received,  and  a  copy  of  the  proceedings  below,  including  a  ^e^^^fr 
copy  of  the  appeal  as  entered. 


Equity  rale,  88.    8  R.  8.,  611.    Code,  1 471. 

The  apiM*llate  court  can  not  relieve  a  party, 

e  time  umited  bv  itaiulo.    8  Paige,  189. 

If  the  decree  of  the  uinpogato  ia  affirmed  on  appeal,  the  appellate  ooort  may  retain  the 


The  apiM*11ate  court  can  not  relieve  a  party,  who  has  neglected  to  enter  an  appeal  within 
le  time  umited  by  italulo.    8  Faige^  189. 

appellate 
eauie,  and  award  excention  on  the  decree  of  afflniianoe.    8  Paige,  182. 


An  application  to  diamias  an  appeal  ronat  be  made  on  notice.    7  Paige,  419. 

The  petition  of  appeal  should  name  the  persons  intended  to  be  made  respondents,  and 
diould  pray  that  fhey  may  answer  the  same.    4  Paige,  108 ;  5  Id.,  170:  9  id.  00. 

Vide  4  How.,  129.  8  C.  K.,  60.  6  How  .818.  4  How.,  4^,  Sec  also  recent  ease,  10 
Barfo.  &  0.  R.,  809.  Vide  also  id.,  988,  tboogh  not  direetly  bearing  on  the  question  of 
appeal 
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RULE  79.  [83.] 

All  All  moneys  brought  into  court  by  order  of  this,  or  any 

broug^*t     other  court,  shall  be  paid  to  the  county  treasurer  of  the 
into  court  county  in  which  the  action  is  triable,  unless  the  court  shall 

to  be  paid  ^  "  ' 

to  coantj  Otherwise  direct.    And  all  bonds,  mortgages  and  other  se- 
treaBurer.  ^^.j^j^g  ^^qj^  real  estate,  heretofore  required  to  be  taken  in 

the  name  of  the  clerk  of  the  court  of  appeals,  shall,  except 
as  otherwise  provided  by  law,  be  taken  to  the  treasurer  of 
the  county  where  such  fund  belongs,  or  such  other  county 
treasurer  as  this  court  shall  direct  And  all  moneys  re- 
ceived by  the  county  treasurer,  under  and  by  virtue  of  any 
law,  vesting  him  with  the  funds,  or  securities  belonging  to 
any  of  the  suitors,  in  any  court  of  this  state,  shall  be  de- 
posited by  the  said  county  treasurer,  in  his  name  of  office, 
Where  to  Jq  ^jjg  New- York  Life  Insurance  and  Trust  Company,  or 

be  depoe-  *       ^ 

ited.  in  such  bank  as  the  court  for  the  district  shall  from  time  to 

time  direct  as  a  deposit  bank,  unless  the  order  or  judgment, 
under  which  such  moneys  are  brought  into  court,  shall 
direct  such  moneys  to  be  deposited  in  some  other  bank,  or 
company. 

Equi^  rale,  148.   Sesa.  Laws  of  1848,  p.  404.   The  chamberlain  of  Ihedty  of  New-Torfc 
l0  the  ooonty  treasarer  theraoC    1 B.  8.,  87<k 

RULE  80.  [  84  ] 

How  fto-       The  accounts  of  the  county  treasurers  with  respect  to 

county  ^^  nioneys  or  securities,  received  by  them  under  the  foregoing 

treasurer   rule.  Or  by  virtue  of  any  order  of  any  court  of  this  state 

kept        with  the  banks  and  other  companies,  in  which  moneys  are 

directed  to  be  deposited,  shall  be  kept  in  such  manner,  that 

in  the  cash  books  of  the  banks  and  other  companies,  and 

in  the  bank  books  of  the  said  treasurers,  it  shall  appear  in 

what  particular  suit,  or  on  what  account  the  several  items 

of  money  credited,  or  charged,  were  deposited,  or  paid  out. 

To  make    The  said  county  treasurer  shall,  at  the  first  general  term  of 

reportT"^  this  court,  for  the  district  in  which  such  treasurer  resides,  in 
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each  year,  make  a  report  to  said  court,  containing  a  state- 
ment of  his  accounts,  and  of  the  funds  and  securities  under 
his  control,  on  the  first  day  of  January,  which  statement 
shall  show  the  amount  in  his  hands,  uninvested,  and  the 
times  when  received,  and  the  suit  or  matter  in  which  the 
same  was  paid  in,  constituting  the  balance  in  deposit  in 
banks,  and  other  companies ;  and  also  all  stocks,  bonds  and 
mortgages  and  other  investments,  for  the  benefit  of  suitors 
or  otherwise.  The  court  to  which  such  report  shall  be 
made,  shall  cause  the  same  to  be  examined  by  some  suita- 
ble and  proper  person,  to  be  appointed  by  them.  The  per- 
son so  appointed  shall  forthwith  proceed  to  examine  the  J^^^^Se 
account  and  statement,  with  the  accounts  in  banks  and  in  ^^ 

...     accounts 

other  companies,  and  with  the  accounts  and  securities  m 
the  office  of  such  treasurer.  He  shall  have  the  power  to 
summon  witnesses  before  him,  if  necessary,  to  be  examined 
with  respect  to  such  accounts.  He  shall  report  whether 
such  accounts  have  been  correctly  kept,  and  are  truly  sta- 
ted ;  and  shall,  on  or  before  the  first  day  of  the  next 
ensuing  general  term,  in  such  district,  deliver  to  the  court 
of  such  district,  by  which  he  shall  be  appointed,  or  one  of 
tbe  justices  thereof  his  report  upon  the  matters  so  referred. 

Sqotty  mle,  144 

RULE  81.  [85.] 

Orders  upon  the  banks  or  other  companies  for  the  pay-  Orden  for 
ment  of  moneys  out  of  court,  shall  be  made  payable  to  the  be^^d^oiS 
order  of  the  person  entitled  thereto,  or  of  his  attorney  duly  ^  ^^^ 
authorized,  and  shall  specify  in  what  particular  suit  or  on  drawn. 
what  account  the  money  is  to  be  paid  out,  and  the  time 
when  the  order  authorizing  sach  payment  was  made. 
When  moneys  are  deposited  in  the  New-York  Life  Insur- 
ance and  Trust  Company  to  the  credit  of  the  county  trea-  Account* 
surer,  the  entry  of  such  deposit,  both  in  the  books  of  the  with  the 

,  .       ,  7  ,  .  i_  Trust  Co., 

company  and  m  the  accounts  of  the  county  treasurer  with  how  kept 
the  company,  shall  contain  a  short  reference  to  the  title  of 
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the  cause  or  matter  in  which  such  deposit  is  directed  to 
be  made;  and  specifying  also  the  time  from  which  the 
interest  or  accumulation  on  such  deposit  is  to  commence, 
where  it  does  not  commence  from  the  date  of  such  deposit 
The  secretary  of  the  company  shall  transmit  to  the  jus- 
Annual      tices  holding  the  first  geneial  term,  for  the  first  district,  in 
of  account  January  in  each  year,  a  statement  of  the  accounts  of  the 
"•®<l^»*       said  couniy  treasurer;  and  to  the  justices  holding  the  first 
general  term,  in  the  other  districts,  a  statement  of  the  ac- 
counts of  the  county  treasurer  in  each  district ;  showing  the 
amounts  standing  to  his  credit  on  the  first  day  of  January, 
including  the  interest,  or  accumulation  on  the  sums  de- 
posited to  the  credit  of  each  cause  or  matter.    In  every 
draft  upon  the  Trust  Company  by  the  county  treasurer, 
for  moneys  deposited  with  the  said  company,  or  for  the 
interest  or  accumulation  on  such  moneys,  the  title  of  the 
cause  or  matter  on  account  of  which  the  draft  is  made, 
and  the  date  of  the  order  authorizing  such  draft,  shall  be 
stated ;  and  the  draft  shall  be  made  payable  to  the  order 
of  the  person  or  persons  entitled  to  the  money,  or  of  his  or 
their  attorney  who  is  named  in  the  order  of  the  court 
authorizing  such  draft.    And  to  authorize  the  payee  or 
endorsee  of  such  draft  to  receive  the  money  thereon  from 
the  Trust  Company,  the  same  shall  be  accompanied  by  a 
certified  copy  of  the  order  of  the  court  authorizing  such 
be  coun-    draft,  countersigned  by  the  justice  by  whom  such  order 
^juBtlce.  ^^^  made.    But  where  periodical  payments  are  directed  to 
be  made  out  of  a  fund  deposited  with  such  company,  the 
delivery  to  the  secretary  of  the  company  of  one  copy  of 
the  order  authorizmg  the  several  payments,  shall  be  suffi- 
cient to  authorize  the  payment  of  subsequent  drafts  in 
pursuance  of  such  order. 

Equity  role,  145.    8  B.  8.,  17L 
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RULE  82.  [86.  J 

Applications  for  an  additional  allowance  under  the  pro-  Addition- 
visions  of  the  308th  section  of  the  Code  of  Procedure,  can  ancea  to 
only  be  made  to  the  court  before  which  the  trial  is  had,  or  f^^^  to^he* 
the  judgment  rendered.  court  giv- 

1  Code  Rep.,  61 :  id.,  81.    8  How.  Pr.  R.,  Mi    4  id.,  65 ;  id.,  Tl.  !n^^««f 

Bee  Practice  and  Pleadings,  p.  619  to  627,  and  namerons  caaes  there  cited.    Sec,  in  par-  ju<igine"i» 

tieular,  4  How.,  71.    «  C.  R,  47.    2  C.  R.,  80.    6  How.,  121.    6  How.,  2%.    1  0.  R.  NT  S., 

882.    4  How.,  252.    8C.R.,21.    4  How.,  185.    2  C.  R.,  107.    6  How.,  278.    6  How.,  168. 

e  How.,  11.  1  C.  R.  N.  S.,  178.    2  Gomst.,  670.    4  How.,  208.    %C  R.,  130.    5  How.,  242. 

8Band£,756.    1  G.  R.  K.  8.,  214.    Tide  also,  6  Bow.,  468. 

RULE  83.  [87.] 

If  any  application  for  an  order  be  made  to  any  justice  Where  an 
of  this  court,  and  such  order  be  refused  in  whole  or  in  bLrrcftw- 
part,  or  be  granted  conditionally,  or  on  terms,  no  subse-  ^^'  **'" , 
quent  application,  upon  the  same  state  of  facts,  shall  be  upon 
made  to  any  other  justice ;  and  if,  upon  such  subsequent  g^b™^ 
application  any  order  be  made,  it  shall  be  revoked.  quent  ap- 

'^'^  ^  '  plication 

8  How.  Pr.  R.,  90, 188.    1  Code  Rep.,  96.    Tide  Practice  and  Pleadings,  p.  149.  to  another 

justice. 
N.  R  Rule  88,  of  1849,  containing  a  prohibition  against  judges  of  the 

court  acting  as  referees^  has  been  stricken  out  on  the  recent  revision.  Vide 

Practice  and  Pleadingt>,  p.  399,  Addition. 

RULE  84.  [  89,  ] 

Whenever  bail  are  required  to  justify,  they  shall  justify  Bail  to 
within  the  county  where  the  defendant  shall  have  been  bounty 
arrested,  or  where  the  bail  reside.  jrhere  de- 

'  fendant 

Code,  S 198,  194,  196,  198.    See  Pnctkw  and  Fleadliiga,  p.  669,  860.    1  C.  R.,  68.    4  was  arrest- 
Comat.,161.    1  C.  R.  N.  8.,  266.  ed  or    the 

bail  reside. 

RULE  85.  [90.] 

Where  the  service  of  the  summons,  and  of  the  com-  Fo""  <>/ 
plaint,  or  notice,  if  any,  accompanying  the  same,  shall  be  eerving 
made  by  any  other  person  than  the  sheriiff,  it  shall  be  JJ^^^J^^ 
necessary  for  such  person  to  state  in  his  affidavit  of  ser-  not  done 
vice  when,  and  at  what  particular  place,  he  served  the 
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same,  and  that  he  knew  the  person  served  to  be  the  person 
mentioned  and  described  in  the  summons  as  defendant 
therein,  and  also  to  state,  in  his  affidavit,  whether  he  left 
with  the  defendant  such  copy,  as  well  as  delivered  it  to 
him* 

See  Practtoe  and  Pteadlngs,  pp.  106,  759.    Code,  S  1S8» 

RULE  86.  [  91.  ] 

Where  When  the  plaintiff  in  the  action  is  entitled  to  judgment, 

on  ^lu^e  ^P^^  ^^®  failure  of  the  defendant  to  answer  the  complaint, 
to  answer  ^nd  the  relief  demanded  requires  application  to  be  made 

may  be  *  * 

applied  for  to  the  court,  such  application  may  be  made  at  any  special 
term,  in  the  district  embracing  the  county  in  which  the 
action  is  triable,  or  in  an  adjoining  county ;  such  applica- 
tion may  also  be  made  at  a  circuit  court  in  the  county  in 
which  the  action  is  triable.  But  when  a  reference,  or  writ 
of  inquiry  shall  be  ordered,  the  same  shall  be  executed  in 
the  county  in  which  the  action  is  triable. 

See  Practice  and  Pleadings,  468  to  405.  IG.  R.,8S.  6  How.,  847.  8G.  R.,S41.  6  How., 
SI.  1  C.  B.  K.  S.,  186.  8How.,S92.  1  0.  R.,  6&  80.B.,31.  6How.,16&  SaB.,ldO. 
1C.IU,87.    «L.O.,8e8. 

RULE  87.  [New.] 

Separate  In  all  cases  of  more  than  one  distinct  cause  of  action, 
action  or  defence,  counter-claim  or  reply,  the  same  shall  not  only  be 
grounds  of  separately  stated,  but  plainly  numbered. 

be  num-  This  provision  is  new.    The  practice  had,  however,  heoome  general  hefiwe.    Tide  Pra;e- 

iM^rAfi  tloe  and  Pleadings,  pp.  198, 194, 246^  85S,  8T6, 298»  Additions,  Vide  6  How.,  89&    4  How^ 

^'^®^-  226.    2  C.  E.,  757  6  fiow.,  420/  -,«,--,«-, 

RULE  88.  [  New.  ] 

Applica-  On  appeals  from  a  justice's  judgment,  where  the  county 
jiwticrto  ^ouTt  has  not  jurisdiction,  by  reason  of  relationship,  &c.,  a 
ninend  his  notice  of  motiou  for  an  order  to  compel  the  justice   to 

return  on  ir  * 

ftppea].  amend  his  return  may  be  given  in  twenty  days  after  the 
date  of  the  certificate  of  the  county  judge,  and  not  after 
that  time. 

Tide  Practice  and  Pleadings,  p.  680,  Addition. 
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RULE  89.  [New.] 
The  sheriff  shall  file  with  the  clerk  the  aflSidavits  on  AflSdavits 

on  arrest 

which  an  arrest  is  made,  within  ten  eays  after  the  arrest,    to  be  filed. 

YMe  Practioe  and  PlttuUngs,  pp.  608,  eS9, 661,  AddltioQi. 

RULE  90.  [92.] 

All  actions  depending  on  the  first  day  of  July,  1848,  ^^^ '° 
may  be  conducted  according  to  the  rules  of  the  supreme  commenc- 
court  adopted  in  July,  1847,  so  far  as  the  same  are  appli-  igt  juwT 
cable.  ^^^ 

In  cases  where  no  provision  is  made  by  statute,  or  by  In  ««««•  . 
these  rules,  the  proceedings  shall  be  according  to  the  cus-  ded  for  by 
tomary  practice,  as  it  has  heretofore  existed  in  the  court  of  J^^^ 
chancery  and  supreme  court,  in  cases  not  provided  for  by 
statute,  or  the  written  rules  of  the  court. 

These  rules  shall  take  effect  on  the  first  day  of  October,  'nmewhcn 

1 0Ko  these  rules 

Iod4.  take  effect. 

Law  rale,  108.    Eqntty  rale,  148.    Code,  H  460, 470, 471.    Seas.  Laws  of  1849,  p.  70(. 
Tide  Practice  and  Pleadings,  book  IS. 
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ANNUITY  TABLE. 


A  table  corresponding  wiih  the  Northanipton  tables  re- 
ferred to  in  the  76th  rule,  showing  the  value  of  an  annuity 
of  one  dollar,  at  six  per  cent,  on  a  single  life,  at  any  age 
from  one  year  to  ninety-four  inclusive. 


Age. 

No.  otjttn 

pareh<MUie 

annnltj  U 

wortL 

Age. 

25 

No.  of  yean 

purchase  the 

annaity  is 

wortL 

1 

10.107 

12.063 

2 

11.724 

26 

11.992 

3 

12.348 

27 

1 1.917 

*4 

12.769 

28 

11.841 

6 

12.962 

29 

11.763 

6 

13.156 

30 

11.682 

7 

13.275 

31 

11.698 

8 

13.337 

32 

11.512 

9 

13.335 

33 

11.423 

10 

13.285 

34 

11.331 

11 

13.212 

35 

11.236 

12 

13.130 

36 

11.137 

13 

13.044 

37 

11.035 

14 

12.953 

38 

10.929 

16 

12.857 

39 

10.819 

16 

12.755 

40 

10.705 

17 

12.655 

41 

10.589 

18 

12.562 

42 

10.473 

19 

12.477 

43 

10.356 

20 

12.398 

44 

10.235 

21 

12.329 

46 

10.110 

22 

12.265 

46 

9.980 

23 

12.200 

47 

9.846 

24 

12.132 

48 

9.707 

Aga. 


49 
50 
51 
62 
63 
54 
56 
56 
57 
68 
69 
60 
61 
62 
63 
64 
66 
66 
67 
68 
69 
70 
71 
72 


No.  of  y^ 

£archa8e 
9  annuity 
is  worth. 


9.563 
9.417 
9.273 
9.129 
8.980 
8.827 
8.670 
8.509 
8.343 
8.173 
7.999 
7.820 
7.637 
7.449 
7.253 
7.062 
6.841 
6.625 
6.405 
6.179 
5.949 
6.716 
6.479 
5.241 


Age. 

73 

So.otjem 

pareh'u  the 

annnltf  U 

wonh. 

4.781 

74 

4.566 

75 

4.354 

76 

4.154 

77 

3.952 

78 

3.742 

79 

3514 

80 

3.281 

81 

3.166 

82 

2.926 

83 

2.713 

84 

2.661 

85 

2.402 

86 

•.266 

87 

2.138 

88 

2.031 

89 

1.882 

90 

1.689 

91 

1.422 

92 

1.136 

93 

806 

94 

618 

64  RULE  FOR   COMPUTINa   AN  ANNUITY. 

RULE   FOR   COMPUTINO  THE   VALUE   OF  THE  LIFE 

ESTATE   OR   ANNUITY. 

Calculate  the  interest  at  six  per  cent  for  one  year,  upon 
the  sum  to  the  income  of  which  the  person  is  entitled. 
Multiply  this  interest  by  the  number  of  years  purchase  set 
opposite  the  person's  age  in  the  table,  and  the  product  is 
the  gross  value  of  the  life  estate  of  such  person  in  said  sum. 

EXAMPLES. 

Suppose  a  widow's  age  is  37;  and  she  is  entitled  to 
dower  in  real  estate,  worth  $350.75.  One-third  of  this  is  , 
$ll6,91f.  Interest  on  $116.91,  one  year  at  six  per  cent 
(as  fixed  by  76th  rule),  is  $7.01.  The  niumber  of  years 
purchase  which  an  annuity  of  one  dollar  is  worth,  at  the 
age  of  37,  as  appears  by  the  table,  is  11  years,  and  -iifj 
parts  of  a  year,  which  multiplied  by  87.01,  the  income  for 
one  year,  gives  $77.36,  and  a  fraction,  as  the  gross  value  of 
her  right  of  dower. 

Suppose  a  man  whose  age  is  60,  is  tenant  by  the  courtesy 
in  the  whole  of  an  estate  worth  $9,000.  The  annual 
interest  on  the  sum,  at  six  per  cent  is  $540.00.  The  num- 
ber of  years'  purchase  which  an  annuity  of  one  dollar  is 
worth,  ft  the  age  of  60,  as  per  table,  is  9-fV(Mr  parts  of  a 
year,  which  multiplied  by  $540,  the  value  of  one  year, 
gives  $5,085.18  as  the  gross  value  of  his  life  estate  in  the 
premises,  or  the  proceeds  thereof. 

NoTB.— The  valuefl  in  this  table  are  calcnliited  on  the  rappositlcn  that  the  annalties  are 
payable  yearly ;  if  payable  half  yearly,  one-flfth  of  a  year*B  purchase  should  be  ad<tod  to 
those  values. 

For  the  rule  to  eonipale  the  present  ralne  of  an  inchoate  or  contingent  rtefat  of  doirer, 
vide  Jackson  vs.  Edwards,  7  Paiffe,  40&  MoKean^s  Pr.  L.  Tables,  25, 1 4.  Uendry^  Ann. 
Tables,  87,  Prob.  4. 
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BECK'S  MEDICAL  JURISPRUDENCE.— Elements  of  Medical 

JnrisprudeDce^  by  Thsodobio  Bomstn  Bbcx.  M.D.»  LL.D.,  and  John  B.  Bbcb,  M.IX 
Teatn  Edition ;  greatly  Enlarged  and  Improved.    2  toU. 

**  The  tenth  edition  of  thia  Inyaloable  work  \»  before  ua.  Nnmeroiu  and  important  addttiona  will  be 
ttmnd  in  every  chapter.  It  eontalna  500  pagea  more  than  the  ediUoo  of  1885.  Nothing  that  we  ooald 
eay.  in  reaard  to  the  talenta,  induatry  and  high  character  of  the  distinguiahed  author  of  thia  great  work, 
«ooid  ada  to  hia  world-wide  repntation.  In  1828  and  1885,  two  edttiona  were  published  in  Albany,  where 
the  anther  reaidea.  In  1888,  an  edition  waa  pabllahed  In  Philadelphia ;  in  18^  1829, 1880, 1888  and  184S, 
editlona  of  thia  work  were  publiahed  in  London,  and  in  1827,  an  edition  waa  printed  at  Weimar,  the 
Athena  of  Germany,  and  the  reaidenoe  of  Weiland,  Sebiller  and  Oothe.  The  great  eatimation  in  whidk 
the  latKMra  of  Dr.  T.  Romeyn  Beck  are  held  in  Europe  and  America,  ia  well  deserved.  Hia  work  ie,  im 
our  opinion,  more  coplona  and  more  valuable,  than  any  other  work  ever  published  on  the  anbjfect  The 
preaent  edition  makes  its  appearance  in  a  s^le  quite  creditable  to  the  pnbushera.*'— ^m«r.  Lata  JoumaL 

**Thia  Treatiae  has  had  an  extended  sale,  and  ia  one  of  the  beat  anthoritiea  upon  the  aabject  of  Medi- 
cal JuriqMradenoei  *  It  embraoea  all  that  ia  really  useAiI  either  to  the  phvsician  or  the  lawver'  During 
the  sneeesdye  edltioos,  the  work  has  been  enhirsed«  and  a  coBaid««ble  portion  of  the  tilth  American 
edition  was  re-written,  and  the  notea  of  the  En^ian  Editors,  Dunlap  and  Darwall,  inserted.  It  waa  flrat 
publiahed  in  1828,  and  ftom  that  time  to  the  preaent  there  have  been  aeven  Engiidi  and  six  American 
«ditlona."— iforoin'a  Itgal  BOMography. 

**  We  are  hi^ipy  to  announee  the  publication  of  the  new  edition  (the  tenth)  of  Profesaors  T.  B.  and  J. 
B.  Beek'a  Elements  of  Medieal  Jurisprudence.  It  la  admitted  to  be  the  moat  elaborate  work  on  the  sub- 
ject in  our  language,  and  highly  creditable  to  our  profesalonal  literature.  The  present  edition  has  been 
«areftiUy  revIsM,  and  oilarged  by  nnmeroua  and  Important  addltiooa  In  every  chapter."— ^Ai^odEetoMa 
JfoMooJikrawa. 

COMSTOCK'S  REPORTS  of  New-York  Court  of  Appeals— 

4yol& 

These  Reports  commence  with  the  organization  of  this  Oonit— the  highest  in 
the  state  oi  New-York  under  the  new  Constitution.  They  have  had  a  larger 
sale^  not  only  in  New-York,  but  in  other  states^  than  any  other  State  Reports 
published  in  the  Union. 

CONKLING'S  UNITED  STATES  ADMIRALTY.— The  Juris- 

diction,  Law,  Frnctice»  Pleadings  and  Forms  of  the  Court  of  Admiralty  of  the 
United  States.  By  the  Hon.  Aims  CoiaajMC^  United  States  Judge  of  the  North- 
em  District  of  New-York. 

•  e  «  •  **  His  treaUae  la  peraplcnonsly  arranged,  lUlfOomplele  and  aoeorate.  The  tint  part,  on 
Jnrladietton,  treats  in  sucoessive  chapters  of  the  extent  of  the  admiralty  iuriadiction  :—cIaima  of  material- 
men ; — nuuriners'  wages ; — contracts  of  alBreightment ; — bottomry  and  reapondentia  bonds : — pilotage ; 
— wharihge ; — upreements  of  oooacHlshlp ; — survey  and  sale  of  ships ; — aln>ute  between  part  owners ; 
— poaaeaaory  ana  petitory aolta;— salvage;— collision;— aasaulta,  beating,  uUse  imprisonment,  Ac;— 
epilation  and  damage.  The  second  part  ia  on  practice;  and  thia  la  the  most  intereaiing  and  valuable 
part  of  the  work.  It  ia  thoroughly  digested,  tiie  anthoritiea  well  odlated.  and  the  rules  ofpractioe  deariy 
eet  forth.  Besides  Uiia,  the  author  haa  prepared,  with  great  care,  a  ooilectton  of  forma  and  precedenta. 
Thia  BuppUes  a  icreat  defect  Indeed,  aa  toe  author  says,  with  the  exception  of  precedents  fbr  the  libel 
and  answer,  no  such  ooUection,  pertaining  to  actiona  in  the  admiral^,  has  hitherto  appeared  In  thia 
Qoontry,  ana  the  En^iah  publications  hardly  deserve  the  name."— Xoco  Beporter, 

VAN  SANTVOORD'S  PLEADING,  under  the  Codes.— A  Trea- 

tise  on  the  Principles  of  Pleading  in  CiTil  Actions^  under  the  new  Code  of 
Procedure^  in  one  rolnme^  ootavOk  By  Qbobqs  Yav  Saihtoobsv  OonaMllor  at 
Law,    (Nearly  ready.) 


2  UTTLE  *  OOUPANTS  CATALOGUE. 

CLINTON  &  SPENCER'S  NEW-YORK  DIGEST.— A  New 

Digest  of  the  Common  Law  and  Chanceir  ReportB  of  the  State  of  Kew-Tork, 
from  their  commencement  to'  the  present  tune,  by  Geobok  W.  Cumton,  Eaq.,  and 
Hon.  John  C.  Spencxb.    8  toIb. 

"The  teatimony  of  the  profeaslon  in  this  qaBiter  concan  entirely  and  nnininioiiily,  u  we  are  intoined, 
in  the  followlnKaooount  of  Mr.  Clinion^s  DigesL  Kotwlthatanding  It  includes  the  deolsioiis  in  some  » 
more  boolu  of  Seporls  of  Common  Law  Caaes,  and  tome  80  rolumes  of  Chaooery  Reports  more  than 
are  containod  in  any  other  Digest,  yet  such  is  the  condensation  of  the  matter  that  tl  will  t>e  leas  balky 
than  any  other ;  while  it  exhibits  more  clearly  and  distinctly  than  any  that  has  araeared,  and  as  AiUt  aa 
any  lawyer  oould  desire,  every  decision  contained  in  the  121  rolames  digested.  Inis  is  aooomplished  by 
avoiding  the  repetition  of  whole  pages  of  the  same  identical  matter,  whi^  so  disfigures  the  other  Digeals, 
and  so  vexes  the  reader ;  and  by  omitting  the  Terboee  statements  of  the  fiuila  of  the  cases,  whoi  such 
statements  rather  obscure  than  illustrate  the  point  or  prineiple  decided. 

**Tbe  fbUowing  notice  of  this  work  is  from  the  OommercuU  ^tfesrMssr^-written  by  a  gentleman  of  the 
profession  fUlly  qualified  to  Judge  of  Its  merits,  both  actual  and  comparative: 

**  *  We  announced  the  appearance  of  his  new  Digest  a  few  days  since,  but  had  not  then  given  It  anch  an 
examination  as  warranted  us  in  spealsing  advisedly  of  its  contents.  The  profession  have  btea  Impallenlly 
waiting  for  its  publication,  confident  that  the  author  would  not  Jeopard  his  high  reputation  in  the  prodne- 
tion  oran  inferior  work.  It  is  the  only  Digest  which  comprises  all  the  dedslon^  both  at  Law  and  la 
Equity,  of  the  several  Courts  of  this  State.  In  respect  to  the  121  volumes  of  the  Keports  now  puUisbed, 
it  ocoupU's  the  same  relation  which  Johnson*s  Digest  did,  twenty-six  years  ago,  to  tne  tliirty-suc  v<4ames 
then  extant,  and  it  is  in  no  respect  taiferior  u>  that  able  work.  A  critical  examination  of  its  oonlenta,  and 
a  practical  use  of  the  work,  enable  us  to  say  that,  in  many  particulars,  it  Is  fkr  superior  to  most  of  Us 
predecessors,  and  cannot  fkll  to  meet  the  Just  expectations  of  the  legal  imfesslon. 

"  *  Its  merits  consist  In  its  admirable  and  lucid  arrangement,  in  its  condensation  and  flreedom  from  niui»> 
cessary  repetition,  in  the  skill  and  Judgment  with  wmch  the  '  very  pith  and  marrow'  of  the  deeiakn  Is 
extracted,  and  in  tho  terse  and  perspicuous  style  in  which  each  principle  is  stated. 

**  *  Some  nuiy  think  the  preparation  of  a  Digest  to  be  of  easy  accomplishment  by  any  Tyro  in  the  profes- 
sion, and  so  It  would  if  nothing  were  used  but  the  scissors  and  the  Reporter^  noCea.  But  one  compiled 
from  a  careftd  and  orbg^nal  examination  of  the  cases,  giving  the  snbi^ce  of  the  cases,  giving  the  aab- 
atance  of  the  decision  m  a  compact  form,  perqiicnoiAly  arranged,  Is  a  work  that  requires  for  its  snoeessftd 
achievement  a  rare  combination  of  talents,  and  no  <Mdinary  share  of  legal  skin  and  acumen. 

"■  *  For  such  an  undertaking  the  author  of  the  present  Digest  is  peculiarly  qualified.  With  amlnd  acule, 
logical  and  decidedly  analytical,  he  disseda  each  case  into  its  elementary  parts,  detects  the  nieest  shades 
ofdlstincUon,  and  discriminates  between  the  extraneous  remarks  and  oMu  dicta  too  often  Indulged  in 
by  some  of  our  Judges,  and  the  exact  principle  involved  in  the  decision.  To  these  qualificatioas  he  adds 
the  patient  industry  so  necessary  to  arrange  and  distribute,  under  appropriate  heads,  the  numooos  and 
multiform  adjudications  of  our  various  Courts  for  more  than  half  a  century. 

** '  We  intended  to  notice  some  of  the  Titles  and  their  subdivisions  which  more  paiticniariy  ezhlUt  the 
admirable  arrangement,  and  illustrate  the  excellence  of  the  work,  but  our  remarks  are  siready  soflldenlly 
extended.  The  members  of  the  Bar  will  purchase  it  and  know  how  to  appreciate  its  merits.  It  ia  aa 
honest  and  suoceasftil  effort  to  contribute  something  of  value  to  the  literature  of  a  useftal  and  honorable 
prolbiision.'  **^AUf€Uip  Stats  SeffiHer. 

The  following  Is  a  list  of  the  vcdumes  containing  the  decisions  of  which  this  work  Is  a  Digeal: 

Johnson's  Oases, 8  volnmea. 

Johnson's  Supreme  Court  Reports, SO  ** 

Johnson's  Cliancery  Reports, 7  ** 

Caine's  Reports, 8  •« 

Catne's  Cases  in  Error, S  « 

Cowen's  Reports, 9  " 

Wendell's  Reports, M  « 

HUl^  Reports, 7  « 

Denio's  Reports, 6  •* 

Bartx»ur's  supreme  Court  Reports, 8  •* 

Barbour*s  Chancery  Reports, 8  ** 

Hopkins'  Chancer/  Reports, 1  ** 

Paige's  Chancery  Renorts, 11  « 

Bandford's  Superior  Court  Reports, 8  •* 

Comstock's  Court  of  Appeals  Reports, 4  ** 

Hall's  Superior  Court  Reports, 8  ** 

Darke's  Vice-Chancery  Reports,...' 1  « 

Hoftnan's  Vice-Chancery  Reports, 1  «• 

Bandford's  Vice-Chancery  Reports, 4       ** 

Bradford's  Surrogate  Reports, 1  <> 

Ml       « 

HAYDEN'S  NEW-YORK  JUSTICE.— The  Law  and  Practice 

of  Justices  of  the  Peace,  in  their  MisoellaneoiiB  Daties  and  Jurisdiction ;  with 
200  Forms:  By  Hoil  Gmnrat  Hatdbn. 


This  work  is  appropriated  to  the  miscellaneous  duties  of  a  Jtnmoa  or  tan  Pxacb;  and  seda  to 
commend  itself  to  that  class  of  magistrates  in  particular,  and  In  general  to  all  who  desire  an  aeqnalntanee 
with  their  own  relations,  as  individuals  and  as  oiUxens  of  the  town  in  which  they  reside,  with  those  stato- 
tory  provisions  which  prescribe  and  regulate  the  duties  and  powers  of  Justices:  and  the  righta  and  privt- 
leges  of  citizens  and  town  oflicers,  as  connected  with  those  powers  and  duUee.  This  branch  of  the  law 
addresses  ItKlf  most  immediately  to  the  interests  and  immunities  of  every  dUsen,  in  matters  whi^  are 
of  daily  occurrence  In  his  town  and  neighborhood ;  and  should  therefore  be  underalood  by  alL 

On  these  sufatJects,  the  work  is  believed  to  contain  all  that  is  essential  for  the  guidanoe  of  the  u 
and  Ibr  the  InftHmatlon  of  the  inquiring,  as  flir  at  least,  as  authority  is  fhmished  by  Statute  law.  •«» 
legal  deeislona.  And  It  is  not  iU  least  point  of  value,  that  it  contains  cwr  two  hundred  praotiealjbnm 
wnder  iKs  OodSs  eareAilly  adapted  to  the  present  state  of  the  law,  and  to  every  exigency  that  can  ariie  In 
that  department  of  a  Justieea*^duty,  to  which  they  relate. 

SELDEN'S  REPORTS  of  New-York  Court  of  Appeals.— VoL  L 

(nearlj  readyX  being  eontiiraatioii  of  OwoMxiit  Bep^vta, 
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LAWS  UNITED  STATES  COURTS.— The  Jurisdictioa  and 

Powers  of  the  United  States  Courts^  and  the  Rales  of  Practice  of  the  Supreme 
Court  of  the  United  States,  and  of  the  Circuit  and  District  Courts  in.  Equity  and 
Admiralty,  with  Notes  and  References;  and  an  Appendix,  containing  the  Orders 
of  the  High  Court  of  Chancery  of  England  in  force  in  1842,  and  the  new  Orders 
of  the  same  Court  of  1845,  and  the  times  and  places  of  holding  the  United  States 
Courts.  Bj  Stsphin  D.  Law,  Counsellor  of  the  Supreme  Court  of  the  United 
States.    846  pages.    (Just  public^ed.) 

The  following  letters  relating  to  this  work,  reoeiyed  May— June,  1862,  will  best 
show  its  character  and  importance:— 

"  I  hare  examined  the  work  wltli  a  good  deal  of  oare.  It  Is  a  very  nseflil  one,  weO  arranged  and  well 
executed,  and  was  mach  needed  in  ibe  profession.  For  1  have  often  had  occasion  to  witness  the 
embarrassment  and  dUBcoIties  experienced  by  professional  gentlemen,  accustomed  to  practice  in  the  State 
Courts,  from  the  want  of  some  work  giving  them  a  condensed  and  clear  view  of  the  Jortsdiction  and 
practice  of  the  Gourts  of  the  United  States.  Your  book  will  remove  that  dilBculty  and  cannot  faU  to  be 
well  noAveA.^-^LeU&rftwn  the  Botu  Itoger  R  TUney^  OMefJugOce  qf  the  Supreme  Court  qfthe  Ofdted 
StatM, 

**  Having  looked  through  your  work,  we  are  of  the  (pinion  that  it  will  l>e  finmd  a  valoable  compilation 
of  the  sub^ts  embraced. 

**  It  indades  and  arranges  under  appn^riate  heads  the  pcactloe  of  the  Ck>arts  of  the  United  States,  and 
other  matters  connected  with  the  practice  which  can  be  found  in  no  other  work :  and  we  cannot  doubt 
that  it  will  be  a  useAil  appendage  to  the  Ubrair  of  every  lawyer.'*— Z«tttfry9iom  tke  Hon.  Johti  McLean^ 
Bobtri  C.  Grietf  John  Catron^  cmd  John  MaKX/nUyf  AMoctate  JwMcei  <if  the  /^tpreme  Court  qf  the 
UnUedJStatea. 

<*  I  have  received  yoor  volume  under  the  Bules  and  Praetiee  of  the  Courts  of  the  United  Statea.  I  thank 
yon  for  it,  and  am  pleased  that  your  attention  has  been  called  to  the  snl^ject.  Such  a  w(n>k  was  much 
wanted.  I  do  not  doubt  that  it  will  attract  the  notko  of  our  professional  brethren  useAiilv  to  them  and 
gratifying  to  yourseli."— Z«tter  Jrom  the  Mem.  Jamee  M  Wayns,  one  qf  t/te  Aetodate  Jumoee  qf  the  Su- 
preme (Xiurt  qfihe  VhUed  States. 

**  Tour  work  on  the  Jurisdiction  and  the  Bules  of  Practice  of  the  United  States  Courts  has  lieen  received 
and  examined.  I  well  know  the  labor  and  care  which  you  have  bestowed  in  its  preparation,  to  make  it 
accurate  and  useflU  to  the  profession.  My  examination  of  it  authorizes  me  to  express  the  opinion  that 
your  efforts  have  been  crowned  with  anccess.  As  the  line  of  Jurisdiction  between  the  Naiional  and  Slate 
Courts  is  therein  clearly  defined,  and  the  rules  of  practice  in  the  Federal  Courts  careAiUy  compiled,  it  will 
prove  equally  useftil  to  the  practitioner  in  each.  Such  a  work  has  long  been  needed.  I  cheerhilly  recom- 
mend it  to  the  attention  of  my  professional  bTeQuea.*—Letter  fhrni  the  Hon.  Ji.  JL  Gilietf  late  SoUcUor 
<tf  the  Treasury  qfthe  United  States, 

**  Please  accept  my  thanks  for  your  excellent  Treatise  on  the  Jurisdiction  and  Powers  of  the  United 
States  Courts. 

**  I  find,  on  perusinff  it,  that  you  hare  made  a  earefhl  examination  of  the  acts  of  Congress  and  decisions 
of  the  United  States  Courts  relating  to  the  topics  embraced  In  the  work,  and  the  compilation  appears  to 
me  exceedingly  accurate,  and  comprehensive  enough  to  answer  the  purposes  vou  had  in  view. 

**  It  cannot  tail  to  be  acceptable  and  important  to  the  profession,  placmg  within  their  ready  command 
the  principles  and  rules  of  practice  governing  those  Courts,  and  with  which  few  of  the  Bar  can  make 
themselves  fomiliar  without  eml>arraasing  res^uxsfaee,  to  be  made  eX  the  time  the  knowledge  is  called  for." 
^LeUer  frofnthe Hon.  &  R.  BetU,  UnUed  States  Judife  for  the  SatOhern  DUtriet oj  Aew-York, 

**  Your  excellent  work  is  worthy  the  attention  of  each  member  of  the  profession,  and  should  be  found 
In  every  law  WhttiiXy. ^—Letter  frotn  the  Son.  Andrew  T.  Judeon,  United  States  Judge  fir  the  District 
q^  CormecUouL 

"  I  have  examined,  with  considerable  attention,  your  book  on  the  *  Jurisdiction  and  Powers  of  the  Uni- 
ted States  Courts,'  and  am  satisfied  it  is  a  work  of  great  convenience  to  the  profession.  It  brings  together 
and  arranges  appropriately,  materials  hitherto  widely  scattered,  and  will  fhK)uenUy  save  the  practuioner 
the  very  great  labor  of  searching  through  the  various  Circuit  Court  and  other  KeportB,  as  well  as  Bules 
and  Acts  of  Congress. 

**  The  book  will  be  found  almost  indispensable  to  those  practicing  or  preparing  to  practice  in  the  United 
States  Courts,  and  Qiequently  oonveniwit  for  reference  to  those  whose  practice  Is  confined  to  the  State 
CoaxtAJ*— Letter  from  Hon.  Amasa  J.  Parker^  one  qf  the  Jtutioes  qf  tke  Supreme  Court  of  New-  York, 

•*  I  have  looked  over  with  some  care  your  work  on  the  Jurisdiction,  Powers,  Practice,  Ac,  of  the  Courts 
of  the  United  States. 

**•  It  contains  a  very  laree  amount  of  uaeflil  matter  never  before  brought  together,  and  the  want  of  some 
aooh  comprehensive  and  compendious  guide  is  the  i»1nc^;Md  reason  why  a  mat  majority  of  American 
Lawyers  nave  not  even  attempted  anything  like  acquaintance  with  the  laws  <^  the  United  States  Govern- 
ment, and  the  mode  of  adnunistering  them.  It  cannot  fUl  to  be  a  very  uaefol  book  to  the  profession  in 
any  part  of  the  Union."— Xett0ir//Y>o»  JS.  C.  BenadUit^  Esq.^  Author  qf  BenedieCs  Admdralty  I*ractioe. 

**I  had  the  gratifleation,  yesterday,  of  receiving  from  you  a  copy  of  your  work  on  the  Jurisdictioa, 
Practice,  Ae.,  of  the  United  States  Courts,  and  return  you  my  Uianks  for  a  gift  which  will  aflbrd  a 
valuable  aooeaskNi  to  my  law  library. 

**  I  have  already  examined  the  work  with  some  attention,  and  am  well  satisfied  that  it  will  prove  ni 
greet  aid  to  practitionen  In  tiie  Federal  Cqorts.'^— X«Msr/tN»  the  Hon.  B.  A  GiliArist,  U.  S.  Histrtct 
^dgejbr  South  OaroUna. 

**  It  is  printed  on  good  paper,  and  the  mechanical  part,  as  well  as  every  other  part,  appears  to  be  well 
and  aecuratelv  executed.  A  work  of  the  kind  was  much  needed  by  the  profession ;  ana  considering  the 
nature  and  fmlness  of  the  compilation,  and  the  Judloloua  onler  and  arrangement  of  the  difl^rent  suijerts, 
It  must  form  a  convenient  and  uaeftU  book  of  referrace,  and  prove  a  valoable  acquisition  both  to  the 
bench  and  the  bar.'*— Z^ttsry^tim  the  Om,  Samuel  Frmtist,  U.  S.  Distriet  Mffejbr  Vermcnt 

**  I  take  pleasure  in  making  my  acknowledgments  to  yon  for  the  very  aoo^table  present  of  a  eopy  of 
The  Jurisdiction  and  Powen  of  the  United  States  Courts. 


"From  the  examination  I  have  been  able  to  ffive  it,  I  am  persoaded  that  It  eannot  fell  to  be  of  great 
▼alue,  not  only  to  myselt  but  also  to  the  Amenoan  bar  generally,  to  whose  bualness  and  nractiee  It  Is 
weilBQUed."— Z«tt9ryhm»MsiRm.«J0iA»ai^ioo«,  U.&JMttriot  Judge  JbrOeorgta. 
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4  UTTLE  ifc  COMPAmrS  GATALOGUiL 

**¥nm.  a  liaafy  gteaoe  at  iti  ■nangenMBt  and  oouteotm,  I  fidnk  It  nuut  pnrre  U|^4j  OHftl  to 

*■  It  to  a  book  mnch  needed  by  the  profeeaioii.  The  plan  of  the  wofk  eannot  be  too  highly  reeomiiMBdML 
It  brings  togetbtf,  bo  as  to  be  seen  at  a  single  clanoe,  not  the  specolalton  of  a  iheoreOcal  thinker  merely. 
bat  the  precise  language  employed  by  the  National  Legialatoie,  and  the  exact  lDtaprelatk»  of  tibai 
language  In  the  very  words  of  Judicial  decisions. 

**  The  Bales  of  our  Courts,  and  the  Orders  of  the  English  Chancery,  form  a  vahiable  appendix. 

**  To  that  portion  of  the  profession  who  bare  not  at  command  lai;g«i  librsriee,  the  work  to  Invahtablar 
and  to  thoee  who  have,  It  will  be  exceedingly  nseftil,  as  a  means  of  saving  that  reseBieh  and  laboi^ 
which  you  have  already  bestowed  on  the  subject,  and  the  retulta  of  which  are  so  perapieuoosiy  presenied 
in  thto  volume."— i^«<»</ro}n  tke  Bon.  Ogdm  Bo^^fmin,  <tf  Nt^Yort,  Jbrmerlff  UwUed  SUttm  DidrUM 
AUomey, 

**  Knowing  from  a  painfiil  experience  of  three  yean,  the  eonftised  condition  hi  whicb  the  Acto  of  Oon* 
pees  are  now  to  be  round,  not  only  In  relation  to  the  subjects  of  your  qpedal  hivestintion,  but  to  many, 
not  most  other  subjecto  of  Federal  Jurisdiction.  I  looked  over  your  book  with  mucn  intense. 
**  As  to  ite  exact  accuracy,  I  have  not  yet  had  time  to  Ibrm  an  opinion,  but  of  tto  usefiilness  and  eon- 
venienoe,  I  have  do  doubt  whatever.  The  bringing  toffether  of  various  Statntes  of  the  Untied  Statea  In 
relation  to  cognate  subjects,  with  a  dear  and  copfous  index  to  the  whole,  and  appending  tho^eto  the  orders 
of  the  English  Hi^  Court  of  Chancery,  entitie  you  to  the  thanks  and  patnmage  or  the  Bar.**— Xsffsr 
jiwnthe Mon.  J,  Pr0»ooU mai,  UnUed Staiea  Attorney M *f^ StmtharnlHair^ 

^  Tour  fkvor  of  April  reached  me,  with  a  copy  of  your  very  valuable  work  on  ttie  Juriadietlan  and 
Powers  of  the  United  States  Courts,  dtc. 

**  On  looking  over  the  work,  I  iind  it  filled  with  the  most  valuable  matter,  and  such  as  most  be  oseftil  tai 
fte  highest  degroe,  to  every  practicing  lawyer,  partionlavly  hi  the  great  commercial  citiea."— Xsttsr^Wais 
Viel^n.  Thamoi  J.  J>urant,  late  Umt«d SkUta  AUomey  Jbr  LmMama, 

**  I  am  ftiUy  of  the  opiidon,  that  it  is  precis^  such  a  work  as  has  been  long  wanted,  and  that  tt  wfll 
prove  to  be  not  merely  a  convenient  but  a  necessary  book  of  reftienoe  for  the  praetifloBer  In  the  FedenI 
tlourts. 

**  Sarge8nt>  Constitutional  Law,  pobltohed  in  1862,  to  the  only  book,  wltUn  my  knowledge,  in  any  way 
similar  to  this,  and  had  that  been  attempted  on  the  same  plan  with  youn,  the  pr(^;res»  made  in  Indleial 
proceedings  within  the  last  thirty  years  has  developed  such  an  addidoaal  amount  of  material,  or  whldi 
you  have  availed  yourseiC  that  thto  work,  even  in  that  case,  must  be  vastiy  more  valuable. 

**  I  have  no  doubt  it  will  be  found  a  useAiI  and  Important  addition  to  the  Law  Libiaiy."— XdCCar/ltMS 
VkA  Eon,  Matthew  Haroeyj  United  Statea  JHetrict  Judge  for  NenD-HampehAre* 

RULES  OF  THE  COURTS.— Amendments  to  New-York  Code, 

Terms  and  Circuits,  and  other  Law  Pamphleta  published  from  time  to  time^  as 
the  wants  of  the  Profession  seem  to  require. 

SANDFORD'S  REPORTS.— Reports  of  the  New-York  Saperior 

Court    4  vols. 

SESSION  LAWS  OF  NEW-YORK—from  1818  inclusive,  to 

1862  indudve. 

PAIGE'S  CHANCERY  REPORTS.     Vol.  XL— This  volume 

completes  Paige's  Chanceiy  Reports. 

WHITTAKER'S  NEW-YORK  PRACTICE,  under  the  Code.— 

Practice,  and  Fleadines  under  the  Codes^  original  and  amended,  with  an  Appendiz 
of  Forms — ^with  additions^  embodying  in  the  text  the  whole  of  the  efaangeB 
effected  hj  the  Rerised  Rules.  By  Hjdtbt  WnnrAXBy  Counsellor  at  Law.  Sift 
pages. 

This  work  contains  as  complete  an  epitome  of  the  Practice,  as  settled  vpoii  tibat 
revision,  as  can  be  given  either  now  or  at  any  future  period,  until  further  a49tioii 
of  the  Legislature,  or  of  the  Judiciary  in  186i. 

Mt  dxas  Sib, 

1  am,  unexpectedly,  compelled  to  be  absent  from  the  Ualted  States  fx  a  coaple  of  monttis,  vbidi  I 
fhe  more  regret,  as  it  preventB  me  ttom  taking  an  active  part  In  the  pablieation  and  dreolatkA  of  yoor 
new  book  or  pracdoe  under  tbe  present  Code.  Having  exandned  it  thoroughly,  whilst  it  was  In  Ibe  pra> 
gresB  of  completion,  I  can  apeak  underttaadinA^y  of  lis  merltSi  It  Is  much  needed  at  Dresent,  and  wiB,  I 
fcel  aangnine,  answer  all  the  pwpoaes  fttf  which  it  was  intendedi  I  shall,  moaftebeeiniUy,  leeosuiMad  B 
to  all  my  personal  friends  i^  tae  Bar. 

Truly  youn,  H.  DANB  SLLIHeWOOOL 

Kew.Tork,  4tfa  May,  ISCSB. 
To  Hbnbt  WHmAKXx,  Bsc}. 

Having  examined  Mr.  Whittaker^  manQ8Cllp^  I  oonoor  in  Mr.  SUintgwood's  oybion  of  Us  nerf^ 
and  oorUa&r  recommend  tt  to  the  proftseion. 

^^  BOBT.  J.  DILLOH. 

I  have  examined  886nsgea  of  Mr.  Whittaker^  new  book  of  prsctfoe  nnder  the  Code,  aad  I  vcty 
dieerfiiUy  give  to  it  mr  coraial  approval,  and  strongly  reeommsnd  it  to  memben  of  the  piiiftMliM, 
lluoac^out  the  State,  as  an  excdloit  and  thorouf^  guide  tteough  the  complexitiea  of  the  new  qratsBB. 

Mr.  Whlttaker  had  hia  office  with  me  fix-  some  Bme,  and  I  can  speak  knowlDgly  of  his  exedlentaBA 
extensive  knowledge  of  the  general  principles  of  law,  and  of  the  aeciirscy  snd  pradrion  of  hfa  mini   I 

have  not  a  doubt  or  tike  exoubBnce  and  Booeess  of  the  work.  ^ 

X  W.  QSRAJCDu 

New-York,  June  Mi,  WSk 


112;  WMhlngton  Street,  Boston. 
M^^  1852. 
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Rights  of  Common  Carriers.    8to.    $5.50. 

Treatise  on  the  Limitations  of  Actions  at  Law  and 


Salts  in  Equity  and  Admiralty ;  with  an  Appendix  containing  the  American  and  Eng- 
lish Statutes  of  Limitations,  and  embracing  the  latest  acts  on  the  subject.  Second 
edition,  enlarged.    8vo.    $5.50. 

Treatise  on  the  Bi^ht  of  Property  in  Tide  Waters,  and 

in  the  Soil  and  Shores  thereof.  Second  edition,  revised,  corrected,  and  mudi  enlarged. 
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vate Corporations  Aggregate.    Fifth  eoition,  enlarged.    8vo.    $5.50. 
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GSEENLEAF'8  (Simon)  Reports  of  Cafies  argued  and  determined  in  the 

Bupreme  Judicial  Court  of  the  State  of  Maine.  By  EEon.  Sixoir  Obskvlsat.  With 
Notes  and  Beferences  to  later  Decisions.  By  E.  H.  Buthbt,  Esq.  9  vols,  in  8.  8yo. 
$24.00.  ^ 

JABMAN'S  (T.)  Treatise  on  WUls,  with  a  oopions  Dissertation  on  the  Con- 

Btraction  ox  DeviseB ,  with  Notes  and  References  to  American  Law,  by  Hon.  J.  C.  Pbb- 
Kora.    Second  edition,  greatly  enlarged.    2  vols.    6vo.    $  10.00. 

LAWYER'S  (The)  Common-place  Book,  by  the  late  Judge  Howb.     With 

large  Additions  to  the  Index,  by  Mr.  Mabydt,  Librarian  of  the  Dane  Law  Library, 
Cambridge.    4to.    $3.50. 

MASON'S  (William  P.)  Reports  of  Cases  in  the  Circuit  Court  of  the 

United  SUtes  for  the  First  Circuit,  from  1816  to  1880.    5  vols.    8vo.    $27.50. 

MASSACHUSETTS  REPORTS.     Tyng's  Reports  of  Cases  in  the  Su- 

preme  Judicial  Court  of  Massachusetts,  from  1801  to  1822.  Third  edition,  stereotyped. 
With  Notes  by  Bbhjamix  Rahd.  VoL  I.  by  Ephbaim  Wiluak s.    17  vols.  8vo.^  $51.00, 

METCALF'S  (Theron)  Reports  of  Cases  amied  and  determined  in  the 

Supreme  Judicial  Court  of  Massachusetts.    Vols.  LtoXIH.    8vo.    $5.00  per  vol. 

MINOT'S  (Oeorge)  Complete  Digest  of  the  Massachusetts  Reports,  17  vols. ; 

Pickering's  Beports,  24  vols.;  and lietcalfs  Reports,  3  vols.    8vo.    $7.50. 

Supplement  to  Digest,  embracing  all  the  Reported  Deci- 
sions of  the  Supreme  Judicial  Court  of  Massachusetts,  from  the  Third  Volume  of 
Metcairs  Beports,  down  to  the  time  of  puUieation,  including  the  13th  volume  of 
Metcalf,  and  the  3d  of  Cushing.    8vo. 

MONTHLY  LAW  REPORTER.     Containing  Reports  of  the  latest  Eng- 
lish and  American  Decisions;  Abstracts  of  Decisions;  Miscellaneous  Legal  Intelu- 
fence;  Notices  of  New  Books;  Obituary  Notices;  List  of  Lisolvents ;  &c.,  &c..  Edited 
y  Gbobob  p.  Sakqkb,  Esq.,  of  the  Boston  Bar. 

The  volume  now  in  the  course  of  publication  forms  the  fifth  of  the  new  series,  and  the 
fifteenth  of  the  entire  work.  It  is  published  on  the  first  of  every  month,  and  sent  by  mail 
or  otherwise  to  every  part  of  the  United  States.  The  editor  is  assisted  in  hi^  labors  by  the 
contributions  of  numerous  distinguished  members  of  the  profession,  from  all  parts  of  the 
Union.  The  Reporter  is  printed  in  royal  octavo  form,  the  numbers  containing  sixty  pages 
each.    The  price  is  $3.00  per  annum,  payable  in  advance. 

NEW  PRACTICB  ACT.     The  Act  to  amend  some  of  the  Proceedings, 

Practice  and  Rules  of  Evidence  of  the  Courts  of  the  Commonwealth  of  Massachusetts ; 
passed  by  the  Qeneral  Court  in  the  year  1851 ;  accompanied  with  Notes,  Beferences, 
and  a  Gfeneral  Analysis  of  the  Act.  Also,  other  Acts  passed  at  the  same  session, 
which  relate  to  I^actice.  With  an  Appendix,  containing  the  Law  Commissioners' 
Beport,  a  few  Practical  Forms,  a  Calendar  of  the  Courts,  Ifetum  Days,  and  the  Bules 
of  Ck>urt,  established  in  pursuance  of  the  Act.  Prepared  by  the  late  Jinnua  Hall,  of 
the  Boston  Bar.    8vo.    $1.75. 

PLATT'S  (Thomas)  Treatise  on  the  Law  of  Leases,  with  Forms  and  Prece- 
dents.   2  vols.    8vo.    $11.00. 

PICKERING'S  (Octavius)  Reports  of  Cases  in  the  Supreme  Judicial  Court 

of  Masachusetts,  from  1822  to  1842.    24  vols.    8vo.    $5.00  per  vol. 

POTHIER'S  (R.  J.)  Treatise  on  the  Contract  of  Sale.     Translated  from 

the  French.    By  L.  S.  CtTsimra.    8vo.    $  2.50. 

RAILROAD  LAWS  AND  CHARTERS.     Now  for  the  first  time  collated, 

and  arranged  in  Chronological  Order  for  publication.  The  Bailroad  Laws  of  the 
Northern  and  Middle  States,  includiuff  the  Charters  of  the  various  Bailroad  Compa- 
nies, and,  indeed,  all  the  Laws,  General  and  Special,  relative  to  Bailways,  with  a  Syn- 
opsis, and  Explanatory  Bemarks  accompanying  each  Charter  and  Law.  Boyal  8v<r. 
Vols.  L  and  U.  now  ready.    $6.50. 


UBT  OF  LAW  BOOKS 


SMEDES'S  (W.  C.)  and  MARSHALL'S  (T.  A.)  Beports  of  Caaes  in  the 

Higk  Court  of  Brrors  and  Appeals  for  the  State  of  MiBsisiippi.  8to.   13  vols.  $60.00. 

SMEDES'S  (W.  C.)  Digest  of  Cases  decided  and  reported  in  the  High 

Court  of  Errors  and  Appeals,  and  the  Snperior  Court  of  Clianoerj  of  the  State  of 
Mississippi,  from  1818  to  1847.    870.    $5.00. 

STANSBURY'S  (Artlmr  J.)  Report  of  the  Trial  of  Judce  J.  H.  P«ck,  on 

an  Impeachment  by  the  House  of  RepresentatiTee  of  the  United  Statea.    Svo.    $5iXX 

STEVENS'S  (Robert)  and  BENECKE'S  (WiUiam)  Treatise  on  Ayeraga 

and  Adjustments  of  Losses  in  Marine  Insurance ;  with  Notes  by  Willabd  Phuixps. 

8vo.   $3.oa 
STORTS  (Joseph)  Commentaries  on  the  Law  of  Bsulments,  ^th  Illostraiiona 

from  the  CItii  and  Foreign  Law.    5th  edition.    8to.    $5XX). 

Commentaries  on  the  CoDstitution  of  the  United  States ; 

with  a  Preliminary  Review  of  the  Constitutional  History  of  the  Colonies  and  States 
before  the  a^ption  of  the  Constitution.  Second  edition.  2vo1b.  8to.  Cloth,  $6U)0; 
Sheep,  $7.50. 

Commentaries  on  the  Conflict  of  Laws,  Foreign  and  Do- 


mestic, in  regard  to  Contracts,  Rights,  and  Remedies,  and  es{>ecisllY  in  regard  to 
Marriages,  DiTorces,  Wills,  Successions,  and  Judgments.  Third  edition,  revised, 
corrected,  and  greatly  enlarged.    Thick  8vo.    $6.50. 

Commentaries  on  Eqnity  Jnrispmdenee,  as  administered 


in  England  and  America.    Fifth  edition.    2  vols.  Svo.    $11.00. 

Commentaries  on  iJ^nity  Pleadings  and  the  Licidents 

thereto,  according  to  the  Practice  of  the  Courts  of  Equity  of  England  and  America. 
Fourth  edition.    8to.    $6.00. 

-  Commentaries  on  the  Law  of  Agency  as  a  Branch  of 

Commercial  and  Maritime  Jurisprudence,  with  occasional  illustrations  from  the  CItU 
and  Foreign  Law.    Fourth  edition.    8vo.    $5.00. 

—  Commentaries  on  the  Law  of  Bills  of  Exchange,  Foreign 

and  Inland,  as  administered  in  England  and  America.    Second  edition.    8to.    $5JldL 

Commentaries  on  the  Law  of  Promissory  Notes,  and 

Guaranties  of  Notes  and  Checks  on  Banks  and  Bankers,  with  occasional  lUnstratioiia 
from  the  Commercial  Law  of  the  Nations  of  Continental  Europe.  Third  Edition. 
8to.   $5.50. 

—  Commentaries  on  the  Law  of  Partnership  as  a  Brandi  of 

Commercial  and  Maritime  Jurisprudence,  with  occasional  Illustrations  firom  the  Civil 
and  Foreign  Law.    Third  Edition.    Svo.    $5.50. 

STORY'S  (William  W.)  Treatise  on  the  Law  of  Contracts  not  nnder  seaL 

Third  Edition.    1844.    $5.50. 

Treatise  on  the  Law  of  Sales  of  Personal  Property, 


with  Illustrations  from  the  Foreign  Law.    8vo.    $4.50. 


~  Reports  of  Cases  argned  and  determined  in  the 


Circuit  Court  of  the  United  States  for  the  First  Circuit    3  vols.  8vo.    $16.50. 

SUMN^ER'S   (Charles)   Reports  of  Cases  argued  and  determined  in  the 

Circuit  Court  of  the  United  States  for  the  First  Circuit.    3  vols.  8vo.    $16JS0. 

THOMPSON'S  (L.  A.)  Digest  of  the  Statute  Law  of  the  State  of  Florida, 

of  a  General  and  PubUc  Character,  in  force  at  the  end  of  the  Second  Session  of  the 
General  Assembly  of  the  State,  6th  January,  1847.    8vo.    $5.00. 
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TRIAL  OF  DR.  WEBSTEE.    Report  of  the  Case  of  Prof.  John  W. 

Webflter,  indicted  for  the  Mnrder  of  Dr.  beorge  Parkmaa,  before  the  Supreme  Judicial 
Court  of  Massachusetts ;  including  the  Hearine  on  the  Petition  for  a  Writ  of  Error, 
the  Prisoner's  Confessional  Statements  and  Application  for  a  Commutation  of  Sentence, 
and  an  Appendix,  containing  several  interestmg  matters  never  before  published.  By 
OEOBas  Bbxxs,  Esq.,  one  of  the  Counsel  in  the  Case.    1  vol.  royal  8vo.    $2.50. 

UNITED  STATES  STATUTES  AT  LARGE,  by  Authority  of  Conereas. 

0  vols,  royal  8vo.  Sheep.    $86.00. 

(A  Complete  Synoptical 

Index  to  the)  including  those  of  the  Slst  Congress,  prepared  unaer  an  order  of  the 
Senate,  and  published  agreeably  to  a  Besolve  of  that  honorable  body.  Boyal  8vo.  $4.00. 

UNITED  STATES  DIGEST  to  1861.     10  vols,  royal  8vo.  Law  sheep. 

$63.00,  Comprising,  Digest  of  Decisions  of  the  Courts  of  Common  Law  and  Admiralty, 
by-BiiTCALF,  jPxkkins,  and  Curtis,  3  vols.,  $22.;K)  ;  Supplement  to  do.  by  Putkam ,  2 
vols.,  $15.00 ;  Table  of  Cases  to  the  5  vols.  $5.50 ;  Annual  Digest  for  1847,  1848,  1849, 
1850,  $20.00.    Annual  Digest  for  1851,  (in  press.) 

The  Annual  volumes  contain  the  Equity  in  addition  to  the  Common  Law  and  Admiralty. 

UNITED  STATES  EQUITY  DIGEST.    A  Digest  of  all  the  Reporta  in 

Equity,  decided  in  the  United  States  Courts  of  the  several  States,  from  the  earliest 
nerloa  to  the  present  time.  Li  two  volumes,  corresponding  with  the  United  States 
IXgest  of  Common  Law,  and  Admiralty  Reports,  by  Messrs.  Mbtcajlf,  Pkbkinb,  Curtzs, 
and  PuTKAH,  and  forming,  with  that,  a  complete  Digest  of  all  the  Reports  to  1847, 
from  which  period  Mr.  Putkax's  Annual  Dij^st  wiU  include  the  Common  Law,  Admi- 
ralty, and  Equity  Reports,  with  a  Table  of  all  the  Reports  contained  in  the  IMmi, 
and  a  Table  of  all  the  Cases  Reported.  By  John  Phslps  Puthak ,  of  the  Boston  Bar. 
2  vols.  8vo.    Law  sheep.    $12.00. 

VESEY'S  (Franois,  Jr.)  Reports  of  Gases  argaed  and  determined  in  the  High 

Court  of  Chtticery,  from  the  year  1789  to  1817,  with  a  Digested  Index.  By  Fhavcis 
YxsxT,  Jr.,  Esq.,  of  Lincoln's  Inn,  Barrister  at  Law.  From  the  last  London  edition, 
with  the  Notes  of  Francis  Ybsxt,  Jr.,  Esq.,  and  the  Extensive  Annotations  of  JobvE. 
HovxvDxir,  Esq.,  of  Gray's  Inn,  Barrister  at  Law.  The  whole  edited  with  Notes  and 
References  to  American  Law,  and  subsequent  English  Decisions,  by  Chables  Suxnbk 
and  J.  C.  PsBxurs,  Esqrs.    20  vols.  8vo.    $60.00. 

WIGRAM'S  (James)  Points  in  the  Law  of  Discoyery.   First  American  from 

the  Second  London  edition.  With  Notes  and  References  to  Americui  Cases;  by  a 
Member  of  the  Boston  Bar.    1  voL    $3XX). 

WOODBURY'S  (Charles  L.)  and  MINOT'S  (George)  Reports  of  Caws 

argued  and  determined  in  the  C^cuit  Court  of  the  UnitM  States  for  the  First  Circuit. 
Vols.  L,  IL,  ni.  8vo.    $16.5a 


IN  PRESS,  AND  PREPARING  FOR  PUBLICATION. 

Greenleaf  on  Evidence,  Vol.  HI. Cranch's  II.  S*  Circuit  Court  Re- 

S>rt8,  6  vols. A  Treatise  on  the  American  Law  of  Landlord  and  Tenant 
J  John  N.  Taylor. A  Treatise  on  the  Law  of  Contracts.     By  Hon. 

T^OPHiLUS  Parsohb. Hineccius*  Elements  of  Civil  Law.     Transkited 

by  Hon.  B.  F.  Porteb. A  Treatise  on  Maritime  Law.     By  Hrnbt 

Flanders. The  Law  of  Admiralty. A  Treatise  on  the  Law  of  Mort- 
gages.    By  Franois  Hilliard. Cushing's  Massachusetts  Keports,  Yol. 

Y. A  Treatise  on  the  Law  of  Divorce.  By  J.  P.  Bishop. A  Trea- 
tise on  the  Law  of  Life  and  Fire  Insurance.  By  J.  K.  Anoell. How- 
ard's Reports,  Vol.  XII. U.  S.  Annual  Digest,  1861. U.  S.  Session 

Laws,  1851-52. 
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UNITED  STATES  EQUITr  DIGEST.    A  Digest  of  aU  the  BeporiB  in 

Equity,  decided  in  the  United  States  Courts  of  the  several  States,  from  the  earliaai 
perioa  to  the  present  time.  In  two  Tolnmes,  corresponding  with  the  United  States 
iMgest  of  Common  Law  and  Admiralty  Reports,  by  Messrs.  MsroAU',  PnnKm,  Custib 
and  PuTir  AX,  and,  forming,  witii  that,  a  complete  Digest  of  aU  the  Reports  to  1S47, 
from  which  period  Mr.  Putnam's  Annual  Digest  will  inelnde  the  Common  Law,  Admi- 
r^ty,  and  Equity  Reports,  with  a  Table  of  all  the  Reports  comprised  in  the  Dinst, 
and  a  Table  of  all  the  Cases  reported.  By  Jomr  Phelps  Putmax,  of  the  Boston  Mr. 
2  vols.  8vo.    Law  sheep.    $12.(X). 

"  In  these  volumes  is  the  whole  body  of  American  Law,  well  digested,  properly  arranged 
under  the  several  titles,  and  wiUi  every  facilitv  for  convenient  reference.  Tne  contents  of 
the  six  hundred  volumes  and  upwards  of  the  American  Reports, — widely  scattered, — and  in 
many  cases  to  most  lawyers  inaccessible,  are,  by  means  of  this  Digest,  brought  within  the 
means  and  range  of  aU.  Had  the  full  magnitude  of  the  labor  been  known,  uie  attempt  to 
make  the  Digest  would,  probably,  never  have  been  hazarded.  But  the  end  is  here  reached ; 
the  profession  have  the  completed  Digest,  and  we  ho^  that  the  editors  and  publishers  will 
reap  their  reward." — Law  Sqtorier. 

"  We  have  now  the  entire  body  of  American  Law,  as  it  appears  in  the  reports  fuUj  di' 
gested,  with  all  the  convenient  adddtions  of  tables  of  cases,  indexes,  subdivisions  of  titles, 
sc.,  tlu*ough  the  diligence  and  indefatigable  labors  and  learning  of  several  of  our  brethren 
of  the  Boston  bar,  and  the  enterprise  oi  the  substantial  house  whose  name  almost  gnaras* 
tees  the  value  of  any  book.  It  has  been  an  herculean  labor,  but  it  is  now  done,  and  wUl 
never  require  to  be  again  done.  The  Annual  Digest  will  hereafter  serve  to  keep  the  work 
up,  and  to  this  labor-saving  machinery  will  the  professional  man  constantly  resort  as  of  ln> 
estimable  value." — Ameriam  Law  Journal. 

DOMAT'S  CIVIL  LAW.      Civil  Law  in  its  Natural  Order.      By  Jban 

DoxAT.  Translated  into  English  by  William  Strahan,  LL.  D.,  Advocate  in  I)octoff«' 
Commons.  Edited  from  the  second  London  edition,  by  Hon.  Luther  S.  Cnshiiur,  lata 
one  of  the  Judges  in  the  Court  of  Common  Pleas;  now  Lectorer  on  Civil  and  Parlia- 
mentary  Law  in  Harvard  University.    In  3  vols,  royal  8vo.    $lliX). 

Among  the  writers  on  the  Roman  Law,  whose  works  are  the  best  known  to  English  and 
American  lawyers,  and  which  have  exerted  the  most  influence  upon  our  jurisjKudenoe,  is 
Domat,  "  whose  work  entitled  The  Civil  Law  in  its  Natural  Order, '  says  Jwge  Story,  (Pre- 
face to  Bailments)  "  considering  the  age  and  the  circumstances  in  whicn  it  was  writUn,  is  a 
truly  wonderful  performance.  His  method  is  excellent,  and  his  matter  clear,  exact,  and 
comprehensive.' ' 

The  object  of  the  author,  in  this  learned  production,  was  to  disembarrass  those  of  the 
principles  and  provisions  of  the  Roman  Law,  waich  are  of  general  interest  and  application, 
from  the  technicalities  of  the  system,  and,  by  presenting  them  in  a  natural  ana  sdentifie 
method,  to  render  them  more  intelligible,  and  their  attainment  more  useful  and  agreeable : 
and,  though  the  work  was  particular! v  intended  for  and  adapted  to  the  French  jurispru- 
dence of  tne  age,  it  is  not  less  appUcaole  to  every  system  of  law,  of  which  the  T^™**  code 
is  either  a  part,  or  in  which  it  is  recognised  as  a  body  of  written  reason.  Besides  the 
general  claims  which  the  work  thus  possesses  to  the  attention  of  the  American  lawrer, 
Domat  has  a  peculiar  interest  in  those  of  the  States,  whose  legal  institutions  ace  derivea  in 
part  from  those  of  France  or  Spain,  and  are  thus  founded  in  the  Roman  Law. 

These  reasons  have  induced  a  bdief,  on  the  part  of  the  publishers,  that  a  modem  edition 
of  tliis  celebrated  work  would  be  aooeptable  to  tiie  profession ;  and  have  led  them  to  engage 
in  a  republication  of  the  English  translation  of  it  by  Dr.  Strahan. 

GREENLEAF'S  REPORTS.     Reports  of  Cases  argaed  and  determined  in 

the  Supreme  Judicial  Court  of  the  State  of  Uaine.  By  Hon.  Sixov  GnEKirLSAr. 
With  notes  and  references  to  later  decisions.  By  E.  H.  Bxnvett,  Esq.  9  vols,  in  6L 
8vo.    $24.0a 


L.  B.  &  Co.  would  invite  the  attention  of  the  Profession  and  the  Trade  to 
their  extensive  Stock  of  Law  Books,  bein|[  by  far  the  most  valaable  and  important 
eollection  in  the  comitrj,  and  embracing,  in  addition  to  their  own  nmnerous  publi- 
cations, all  the  English  and  American  Reports,  together  with  the  moat  important 
other  Law  Works  both  foreign  and  domestic,  which  they  will  be  happy  to  supply 
to  private  individaals  or  to  Libraries  upon  the  most  reasonable  terms.  Orders  re- 
ceived by  mail  executed  with  promptneas  and  dispatch. 


LITTLE  &  CO. 
Law  and  Miscellaiieoiis  Booksellers  and  Stationers, 

ALBANY,  (N.  T.) 
Have  always  for  sale  the  Law  Publications  of  Messrs.  R.  E.  Peteeson  &  Go. 

The  gentlemen  of  the  Bar  are  respectfdUj  solicited  to  ^ve  their  orders  to 
Messrs.  Little  &  Co.  THE  PUBLISHERS. 

JUST  PUBLISHED  BY 

Boliert  E.  Peterson  A  Co.,  Corner  of  5tli  and  Arch  Stt.,  Pbila., 

INSTITUTES  OF  AMERICAN  LAW, 

BY*  JOHN  BOUVIER, 
Author  of  the  Law  Dictionary^  Editor  of  Bacon* 8  Abridgment^  etc. 

4  vols.  8vo.  pp.  2700— best  law  binding— Prioe  $15. 

ALSO, 

BOVYIER'S  LAW  DICTIONARY, 

4th  edition, 

Adapted  to  the  Constitution  and  Laws  of  the  United  States  of  America,  and 
of  the  several  States  of  the  American  Union ;  with  references  to  the  civi]  and 
other  systems  of  Foreign  Law.  By  John  Bouvier.  4th  edition,  revised,  en« 
larged,  and  greatly  improved.     2  vols.  roy.  8vo.  hest  law  binding.    Price  $10. 

In  presenting  to  the  legal  profession  the  Fourth  Edition  of  Bouvier's  Law  Dictionary,  the  Trostees 
of  the  Estate  of  the  late  John  Bouvier,  feel  that  it  would  be  a  work  of  supererogation,  to  say  a  word 
in  its  praise.  It  has  been  now  known  to  the  profession  for  upwards  of  twelve  years,  and  its  author 
has  received  from  some  of  its  greatest  luminaries — a  Story,  a  Kent,  and  a  Greenleaf,  high  commenda* 
tion  and  praise,  for  having  made  "so  valuable  an  addition  to  their  professional  apparatus,"  staling, 
'*  that  for  extent  of  research,  clearness  of  definition  and  illustration,  variety  of  matter  and  exactness 
of  learning,  it  is  not  surpasssd  by  anv  in  use,  and,  on  every  account  is  preferable  to  them  all."  In 
England,  it  is  considered  the  most  elaborate  work  of  the  kmd  yet  published,  and  is  recommended  to 
be  placed  in  every  law  library.  The  present  edition  embraces  the  last  revisions,  improvements, 
anci  additions  of  its  author,  and  contains  about  one-third  more  matter  than  the  last  edition.  Under  one 
head,  that  of  maxims,  about  fiAeen  hundred  new  articles  have  been  added.  The  present  edition  is 
much  handsomer  than  any  of  its  predeoessors ;  the  size  and  width  of  the  page  has  been  enlaiged, 
it  has  been  printed  with  an  entirely  new  font  of  type,  on  the  best  paper,  and  bound  in  the  best  manner, 
and  now  equals,  if  it  does  not  exceed  in  beauty,  any  other  law  book  printed  here  or  elsewhere. 
Notwithstanding  its  increase  of  size,  and  its  great  improvement  in  typographical  beauty,  the  trustees, 
in  order  to  extend  its  sale  and  usefulness,  have  resolved  to  keep  it  at  the  price  of  the  former  editicn, 
Ten  Dollars. 

"  Bouvier's  Law  Dictionary,  is  the  best  book  of  the  kind  in  use  for  the  American  lawyer.  It  con- 
tains sufficient  reference  to  English  and  foreign  law,  with  a  very  full  synopsis  of  such  portions  ol 
American  jurisprudence  as  requires  elucidation.  In  the  second  edition  the  author  recast  many  of  the 
titles,  and  added  about  a  thousand  new  ones.  By  means  of  correspondence  with  members  of  the  Bar 
in  different  States,  and  by  a  careful  examination  of  local  treatise:*,  the  author  has  produced  not  only 
a  good  American  Law  Dictionary,  but  one  sufficiently  local  for  all  practical  purposes." — Maroinfa 
Legal  Bibliography^  138. 

**  Bouvier*s  Law  Dictionary,  is  an  American  work  of  a  most  elaborate  character,  as  compared 
with  English  works  ofaaimilar  nature."— Joy' j  Letters  on  Legal  Education  in  Englana  and 
Ireland. 

Sib— The  high  reputation  of  your  **  Law  Dictionary"  must  be  my  excuse  for  asking  the  fav(» 
of  your  acceptance  of  the  acoompanving  <*  Letters  on  Legal  Ekiucation,"  the  object  of  which  is  to 
rouse  the  mind  of  the  profession  m  tnese  countries  to  follow  in  the  course  which  has  been  pursued 
so  successfully  of  late  years  in  America,  and  which  was,  in  olden  times,  the  course  adopted  at  the 
English  Inns  of  Court.    I  have  the  honor  to  remain,  air,  your  ob't  servant,       HENRY^  fl.  JOY. 

Mountjoy  Square,  Dublin,  June  24, 1847. 
To  Hon.  J.  BouviBK. 

Extract  of  a  letter  from  the  late  Hon.  Akchibau)  Randall,  Judge  of  the  District  Court  of  the 

United  States  for  the  Eastern  District  of  Pennsylvania. 

DsAK  SiK—I  have  delayed  noticing  the  second  edition  of  your  Law  Dictionary,  until  I  could 
have  an  opportunity  carefully  to  examine  its  contents.  After  such  an  examination  I  have  no  hesi- 
tation in  recommending  it  to  the  Profession  generally,  and  specially  to  those  of  limited  libraries, 
as  one  of  the  most  useful  works  of  the  kind  m  print 


Cambridge,  Sept.  2S,  1839. 
Dear  Sir— I  have  the  pleasure  to  ackaowledge  the  receipt  of  your  letter  of  the  19th  instant  The 
sheets  of  your  Law  Dictionary,  which  you  bad  the  goodness  to  send  to  me,  I  received  at  ihe  same 
time.  I  have  examined  them  with  considerable  care,  and  do  not  hesitate  to  say  that  the  work  will 
be  a  very  important  and  most  useful  addition  to  our  Judicial  literature.  It  supplies  a  defect  in  our 
libraries,  where  the  small  Dictionaries  are  so  brief  as  to  conv«sy  little  information  of  an  accurate 
nature  to  students,  and  the  large  ones  are  rather  compendiums  of  the  law,  than  explanatory  state- 
ments of  terms — yours  has  the  great  advantage  of  an  mtermediaie  character.  It  defines  terms,  and 
occasionally  explains  subjects  so  as  to  furnish  students  at  once  the  means  and  the  outlines  of  know- 
ledge. I  will  feel  myself  greatly  honored  by  the  dedication  of  the  work  to  me,  although  I  am 
fully  sensible  there  are  many  other  gentlemen  who  have  far  better  claims  lo  such  a  distinction  than 
myself.    Believe  me,  dear  sir,  with  the  highest  respect,  truly  your  obliged  friend. 

The  Honorable  Judge  Bouvier.  JOSEPH  STORY. 

Cambridge,  January  7,  1840. 

Mr  Dear  Sir — I  had  the  pleasure  a  few  days  ago  to  receive  the  second  volume  or  your  Law 
Dictionary,  for  which  I  return  you  my  very  sincere  thanks.  The  opinion  which  I  formed  of  its 
great  merit  in  examining  the  sheets  which  I  formerly  received  of  ihe  fir^t  volume,  is  fully  confirmed 
by  an  examination  of  the  second.  It  is  indeed,  a  most  truly  valuable  work.  1  am  gratified  in 
having  my  name  connected  with  your  enterprise,  and  I  trust  you  will  receive  from  a  liberal  pro- 
fession that  full  approbation  and  compensation  which  are  so  justly  due  to  such  useful  labors.  Pro- 
fessor Greenleaf  and  myself  shall  recommend  it  to  the  attention  of  all  our  Law  Student*.  With 
the  highest  respect,  truly  your  obliged  friend,  JOSEPH  STORY. 

The  Honorable  Judge  Bouvier. 

New  York,  November  20, 1839. 

Dear  Sir — I  have  the  pleasure  to  acknowledge  the  receipt  of  your  letter  of  the  30ih  ult.,  accom- 
panied with  the  first  volume  of  your  ^*  Law  Dictionary,"  and  for  which  I  sincerely  thank  you. 

I  have  not  tieen  insensible  to  the  value  of  the  gi(\,  for  I  have  run  over  almost  every  article  in  it, 
and  be^  leave  to  add,  that  I  have  been  deeply  impressed  with  the  evidences,  throughout  the  volume, 
of  the  industry,  skill,  learning,  and  judgment  ^^th  which  the  work  has  been  compiled.  1  have 
found  it  very  instructive ;  and  shall  not  fail  to  recommend  its  utility  to  the  student,  whenever  a 
due  opportunity  occurs. 

With  my  be»t  wishes  for  your  health,  and  for  perseverance  in  your  labors  for  the  honor  of  the 
Profession,  I  am,  respectfully  and  truly,  yours,  JAMES  KENT. 

Hon.  John  Bouvier. 

Extract  of  a  letter  from  the  late  Hon.  Hrnrt  Baldwin,  one  of  the  Justioes  of  the  Supreme  Court 

of  the  United  States,  to  the  author. 

Dear  Sir — I  thank  you  for  the  copy  of  your  Law  Dictionary,  which  you  were  kind  enough  to 
present  to  me,  and  shall  preserve  it  as  a  pleasing  proof  of  your  friendship.  I  have  too  Utile  time  to 
examine  the  work  throughout,  but  have  read  many  parts  of  it  attentively,  and  with  much  pleasure. 
You  have  beMowed  upon  it  much  labor  in  the  colleciion  of  the  matter,  and  shown  great  judgment 
in  its  arrangement  and  condensation,  in  which  respects  it  is  what  such  a  work  ought  to  be,  a  digest 
as  Well  as  a  book  of  definitions.  Such  an  one  has  long  been  wanting  by  the  Profession,  and,  in 
my  opinion,  yours  is  not  only  the  best  which  has  been  published,  but  is  m  itself  a  valuable  acqoi- 
sition  to  the  bar  and  bench,  by  which  both  will  profit. 

Cambridge,  December  17,  1839. 

Dear  Sir— <Your  letter  of  October  30th,  with  the  accompanving  first  volume  of  your  Law  Dic- 
tionary, did  not  reach  me  till  this  day.  The  second  volume,  from  a  source  till  now  unknown,  was 
received  a  few  days  ago.  I  had  previously  looked  over  tho^e  belonging  to  Mr.  Justice  Story.  I 
pray  you,  dear  sir,  to  accept  my  unfeigned  thanks,  not  only  for  the  books,  which  will  be  highly 
prised,  but  for  having  made  so  valuable  an  addition  to  our  professional  apparatus.  For  extent  of 
research,  clearness  of  definitions  and  illustration,  variety  of  matter,  and  exactness  of  learning,  it  is 
not  surpassed  by  any  in  use,  and,  on  every  account,  I  think,  is  preferable  to  them  all. 

I  am,  dear  sir,  with  sincere  respect,  your  obedient  servant,  SIMON  GREENLEAF. 

Hon.  J.  Bouvier. 


INSTITUTES  OF  AMERICAN  LAW. 

BY  JOHN  BOUVIER. 

4  vols.  8vo.  best  law  binding.    $15. 

Until  the  appearance  of  the  following  work,  with  the  exception  of  Blackstone's  Commentaries, 
and  Woodeson's  Lectures,  there  were  no  books  of  established  reputation  in  the  profession,  serving 
as  institutional  works  for  the  study  of  American  Law.  Both  of  these  have  become  antiquated, 
and  the  former  has  been  called  by  an  English  lecturer,  "  a  chamel  house  of  dead  law,"  so  much 
have  the  proceedings  of  the  English  Courts  been  changed  since  it  was  written.  If  this  liile  can  be 
applied  to  it  with  reference  to  that  law  upon  which  it  was  its  particular  business  to  commeni,  with 
how  much  more  justice  may  it  be  applied  to  it  with  reference  to  our  own  laws.  Every  American 
student  knows  how  nfuch  o(  it  is  inapplicable  lo  our  country.  What,  for  example,  have  we  to  do 
with  those  laws  of  Great  Britain,  which  relate  to  the  person  of  their  king,  their  nobility,  their 
clergy,  their  navy,  their  army ;  with  their  corodies  and  tythes,  their  copyhold  estates,  and  their 
game  laws,  with  a  variety  of  similar  subjects;  yet  how  much  of  Blackstone  is  taken  up  with  these, 
whilst  the  great  subjects  of  mercantile  laws,  and  the  various  proceedings  at  law  and  equity  fill  up 
but  a  few  of  his  pages.  In  the  work  now  presented,  the  aim  has  been  to  make  it  what  Lord  Baooa 
said  an  institutional  work  should  be.  ^*  A  key  and  general  preparation  to  the  reading  of  the  course." 
"And,  as  it  is  intended  as  an  American  work  and  for  American  lawyers,  the  prmcipal  positions 
laid  down  have  been  supported  whenever  practicable,  by  reference  to  American  aulhoriiies;  and 
when  there  has  been  a  difference  in  the  several  Slates  of  the  Union,  either  in  consequence  of  iheir 
statutory  provisions,  or  the  decisions  o(  their  courtA,  ii  has  been  pointed  out  and  explained, 


whenever  the  subject  wm  of  suffioteDt  importance  to  require  it.  Upoa  an  examination^  however, 
it  wili  be  found  that  English  precedents  have  not  been  overlooked;  on  the  contrary,  they  have 
been  ciied  whenever  they  were  important,  or  when  American  authorities  could  not  be  found 
applicable  to  the  case."  It  has  already  had  a  very  large  circulation,  and  has  received  the  highest 
euIo«(iums  from  ail  who  have  seen  it.  To  young  lawyers  it  is  peculiarly  valuable,  as  it  contains 
much  of  a  practical  nature  not  to  be  found  elsewhere.  Its  method  and  copious  index,  which  a 
member  of  the  New  York  Bar  pronounced  the  most  complete  of  any  he  had  ever  »een,  renders 
it  of  great  value  for  reference.  One  gentleman  informed  the  publisher,  that  he  had  searched 
his  library,  a  large  one«  for  two  days,  for  the  laws  upon  a  subject  which  he  found  in  the  Institutes 
in  a  moment;  and  another,  that  the  morning  he  purchas^ed  the  work,  he  saved  by  it  more  than 
its  cost.  In  the  words  of  the  Chief  Justice  o(  the  United  States,  ^Mhe  work  is  one  of  very 
great  value.  The  general  plan,  and  the  order  and  arrangements  of  the  subjects  of  which  it 
treats,  could  not,  I  think,  be  improved.  And  I  may  say  the  same  thing  of  the  manner  in  which  the 
plan  is  carried  into  execution,  for  every  principle  and  rule  is  stated  with  brevity  and  perspicuity,  and 
supported  by  its  proper  references."  It  is  useless  to  say  more,  when  the  best  legal  minds  in  the 
courts  have  given  it  their  sanction — to  them  we  respectfully  refer. 

From  Chief  Justice  Tanbt. 

Baltimore,  May  31, 1851. 
Dear  Sir — Accept  my  thanks  for  the  proof  sheets  of  the  **  Institutes  of  American  Law,"  which 
you  have  been  good  enough  to  send  me,  and  also  for  the  letter  which  accompanied  them.  So  far  as 
I  can  judge  of  the  work  from  the  portions  before  rae,  it  is  one  of  verp  great  valus^  and  will  un- 
doubtedly attract  public  attention.  The  general  plan,  and  the  order  and  arrangements  of  the  subjects 
of  which  it  treats,  could^not,  i  think,  be  improved.  And  I  may  say  the  same  thine  of  the  manner  in 
which  the  plan  is  carried  into  execution.  For  every  principle  and  rule  is  stated  with  brevity  and 
perspicuity  and  supported  hy  the  proper  reference.  After  thus  expressing  my  opinion  of  the  work,  I 
need  not  add  that  I  shall  fbelmuch  honored  by  having  my  name  associated  with  it.  And  thanking 
you  for  the  kind  terms  in  which  you  are  pleased  to  speak  of  me  in  your  proposed  dedication,  I  am, 
aear  sir,  with  great  resmct,  your  obedient  servant,  R.  B.  TANEV. 

Hon.  J.  BouviER,  Piiilaoelphia. 

Baltimore,  July  17,  1851. 
4   Dear  Sir — Accept  my  thanks  for  the  volumes  of  the  Institutes  of  American  Law.  My  impressions 
in  its  favor,  which  I  expressed  in  my  former  letter  to  you,  have  been  strengthened  by  lookmg  further 
into  it,  and  I  bope  the  work  wilt  meet  with  the  attention  and-  encouragement  which  it  so  well  de- 
serves.    With  great  respect,  I  am  your  obedient  servant,  K\  B.  TANEY. 

Hon.  J'.  BouviER,  Fhiladelphia. 

From  the  Hon.  Joel  Jones,  late  President  Judge  of  the  District  Court  of  the  City  and  County  of 

Philadelphia* 

Philadelphia,  October  11, 1851. 

Robert  E.  Peterson,  Esq.— Dear  Sir— I  have  examined  with  as  much  care  as  my  engage- 
ments would  permit,  the  Institutes  of  American  Law,  by  the  Hon.  John  Bouvier. 

I  regard  the  work  as  a  very  valuable  contribution  to  American  Jurisprudence..   The  author's 

distribution  and  arrangement  of  subjects  is  unusually  methodical  and  exact,  and  bis  manner  of 

treating  them  elementary  and  conci(«.    The  work  is  enriched  with  copious  references  to  the 

sources  from  which  it  has  been  derived,  rendering  it  thereby  ut^eful  to  the  experienced  practitioner 

as  well  as  to  the  student.    The  want  of  a  work  of  this  kind,  has  long  been  felt;  and  fur  myself,  I 

feel  free  to  acknowledge  the  obligation  I  am  under  to  the  learned  author  for  the  ability  and  industry 

with  which  he  has  supplied  it.    With  much  respect,  I  am  your  obedient  servant, 

*^  i-  ^  J  JQgj^  JONES. 

From  the  Hon.  J.  M.  Read,  formerly  AUomey  General  of  Pennsylvania,  and  late  District  Attorney 

of  the  United  States. 

Philadelphia,  September  20,  1851. 
Dbar  Sir — I  perused  a  portion  of  the  first  volume  of  Judge  Bouvier's  Institutes  of  American  Law, 
in  sheets,  and  made  some  extracts  from  it,  for  use,  upon  a  subject  I  was  then  engaged  upon.  Since 
then  I  have  examined  the  whole  four  volumes,  andean  freely  say,  that  it  forms  a  valuable  addition 
to  legal  science ;  and  is  well  calculated  to  become  a  text  book  for  students.  The  di«cu««iou  of 
remedies^  both  in  law  and  equity,  is  particularly  full,  and  supplies  what  was  either  wholly  or  par- 
tially omitted  by  former  commentators,  and  forms  an  admirable  introduction  to  the  larser  treatises 
of  C'hitty,  Greenleaf,  Storv.  and  Spence.    Very  respectfully  yours,  JOHN  M.  READ. 

Robert  Peterson,  Esq. 

From  the  Hon.  John  McLean,  one  of  the  Associate  Judges  of  the  Supreme  Court  of  the  U.  States. 

Cincinnati,  October  3, 1851. 

Dear  Sir— t  am  under  very  great  obligations  to  you.  for  Mr.  Bouvier's  "  Institutes  of  American 
Law,"  which  I  have  lately  received.  iVfy  engagements  hsve  been  such,  that  I  have  been  able  only 
to  look  through  the  work,  and  to  notice  the  general  arrangement  of  the  subjects  embraced  by  it.  The 
classification  of  the  topi&s  explained,  appears  to  me  to  be  lucid  and  natural ;  and  I  was  struck  with 
the  excellent  method  of  the  work.  The  plan  seems  not  to  have  been  copied  from  any  one,  but  it 
has  more  of  the  simplicity  and  manner  of  the  civil  law  writers,  than  is  found  in  the  elementary  trea- 
tises of  the  common  law.  The  princi  pies  of  law  are  succinctly  and  clearly  staled,  and  illustrated,  and 
the  notes  appended  are  judiciously  selected,  without  being  crowded,  as  they  are  in  many  of^  our 
modern  publications. 

I  know  of  no  work  which  shows  so  much  research,  and  which  embodies  so  generally  the  elemen- 
tary principles  of  American  Lawj  as  the  Institutes  of  Mr.  Bouvier.  His  name  is  most  favorably 
known  to  the  profession,  by  his  previous  works;  and  I  am  ^atly  mistaken,  if  his  Institutes  shall 
not  add  to  bis  high  reputation  as  an  able  and  learned  law  writer.  The  Institutes  ought  not  only  to 
be  found  in  the  hands  of  every  student  of  law,  but  on  the  shelf  of  every  lawyer.  With  sreat  respect, 
your  obliged  and  obedient  servant,  JOHN  McLEAN. 

Robert  £.  Peterson,  Esq. 


4 

From  the  Hon.  Jahes  M.  Watnb,  one  of  the  Amociate  Judges  of  Ow  Supreme  Goort  of  the  United 

Slates. 

Savannah,  November  4, 1851. 

Dbab  Sir — ^I  Tras  away  fVom  home  when  your  first  letter  reached  this  placOi  and  your  second  and 
first  were  only  received  on  Saturday. 

I  am  obliged  to  you  for  both,  and  very  much  so  for  Mr.  Bouvier's  Institutes  of  American  Law. 
Piesent  my  respects  to  him  if  you  please,  with  my  congratulations  upon  his  having  given  to  the  pro- 
fession a  work  of  so  much  merit  and  real  ability. 

I  have  given  the  two  last  days  to  the  examination  of  it. 

It  has  revived  my  reooUection  of  several  points  with  which  I  am  not  as  familiar  as  I  used  to  be, 
instructed  me  in  others  about  which  I  was  not  as  welt  informed  before.  I  shall  often  have  occasion 
to  use  it  officially ;  and  as  a  preliminary  work  for  the  teacher  and  student  of  Jurisprudence,  I  do  not 
doubt  that  it  will  supply  the  want  in  every  particular,  indicated  in  the  preface  of  the  author.  I  am, 
dear  sir,  very  respecttully  your  obedient  servant,  JAMBS  M.  WAYNE. 

EloBBBT  B.  Pbtbbson,  Esq. 

From  the  Hon.  Simon  Gbbbblbaf,  author  of  "  Greenleaf  on  Evidence,"  etc. 

Boston,  1851. 
Dbab  Sib— I  have  received  the  volumes  of  the  *'  Institutes,"  of  Judge  Bouvier,  which  he  had 
the  kindness  to  send  me,  through  you. 

In  this  work  the  learned  author  has  taken  the  middle  course,  not  occupied,  that  I  know  of,  by  any 
preceding  American  writer;  treating  his  subjects  with  a  de^e  of  learning,  compactness,  precision 
of  statement,  and  accuracy  of  definition,  that  cannot  fail,  I  think,  of  rendering  it  highly  acceptable  to 
the  profession. 

Judge  Bouvier  ir  so  well  known  to  the  profession,  that  any  commendation  of  his  Institjites  from 
me  would  be  superfluous;  but  il  will  give  me  great  pleasure  to  be  instrumental  in  making  them 
known,  whenever  opportunity  may  occur.    With  sincere  thanks  for  your  kind  attention.  1  beg  to  re- 
main your  much  obliged  and  obedient  servant,  S.  GREENLEAF. 
Mb.  Rob't  E.  ^nsBSON. 

The  following  extract  is  from  a  letter  received  by  the  late  Judge  Bouvier  from  the  Hon.  Simo:c 

Gbbenleaf. 

"  I  beg  you  to  acce|)t  my  hearty  thanks  for  the  volumes  of  your  "  Institutes,"  which  I  yesterday 
received.  I  have  rapidly  looked  them  over,  plunging  into  one  or  two  titles  in  which  my  present 
studies  are  most  occupied;  and  am  <^uite  delighted  with  the  work.  It  will  prove  a  very  valuable 
and  acceptable  addition  to  our  legal  literature/' 

From  the  Hon.  H.  W.  Gbbbn,  Chief  Justice  of  New  Jersey. 

Trenton,  N.  J.,  October  23, 1851. 
Dbab  Sib — ^I  have  devoted  the  first  leisure  moments  at  my  command,  since  my  return  home, 
after  an  absence  of  several  weeks,  to  an  examination  of  the  "  Institutes  of  American  Law."  The 
volumes  contain  an  admirable  compend  of  legal  principles.  They  will  prove  an  acqui.*«ition  to  the 
Btudent,  and  a  valuable  addition  to  the  library  of  every  lawyer.  Most  re(>pect fully,  your  obedient 
servant,  HENRY  W.  GREEN. 

Mb.  Robebt  E.  Petbhson. 

From  the  Hon.  Robebt  C.  Gbibb,  one  of  the  Associate  Judges  of  the  Supreme  Court  of  the  United 

States. 

Philadelphia,  October  15, 1851. 

Dbab  StB — ^I  must  plead  the  absorbing  nature  of  my  official  duties  for  some  time  past,  as  my 
apology  for  not  sooner  thanking  you  for  the  volumes  or  Mr.  Bouvier's  new  work,  *'  The  Institmes 
oi  American  Law."  It  requires  but  a  glance  at  the  volumes  to  see  the  very  superior  character  <^ 
its  typographical  execution.    It  does  honor  to  the  Press  of  Philadelphia. 

Of  the  contents  of  the  volumes,  I  have  had  leisure  only  to  give  a  cursorv  examination.  The 
principles  and  definitions  of  the  law,  so  far  as  I  have  observed,  are  stated  with  great  accuracy  and 
precision.  The  order  and  classification  of  the  subjects,  (a  very  important  characteristic  in  such  a 
work,)  seem  to  me  of  the  very  best.  The  learned  author  appears  to  have  fulfilled  the  promise  of 
his  preface,  in  giving  a  valuable  "preliminary  work  to  serve  the  young  American  student  as  a  guide 
in  the  lab^lnth  of  the  law ;"  and  "  a  general  view  to  the  several  parts  of  judicial  science  in  a 
method  which  should  be  adopted  in  the  study  of  the  law."    Yours,  etc.,  R.  C.  GRIER. 

R.  E.  Pbtbbson,  Esq. 

I  have  carefully  examined  Judge  Bouvier's  Institutes  of  American  Law,  and  am  satisfied  that 
there  are  few  elementary  works  of  greater  utility  to  the  bench,  the  bar,  and  particularly  to  the 
student.  1  was  forcibly  struck  with  the  excellence  of  the  plan  adopted,  which  gives  a  peculiar 
value  to  the  work.  The  principles  of  law  it  embraces,  are  explained  with  simplicity  and  clearness, 
and  supported  as  they  are  by  the  highest  authorities,  the  work  must  be  esteemed  a  valuable  contri- 
bution to  the  science  of  law.  THOMAS  IRWIN, 

District  Judge  of  the  United  States  Western  District  of  Pennsylvania. 

Pittsburgh,  June  22, 1892. 

From  the  Hon.  J.  E.  Kabb,  Judge  of  the  United  States  District  Court  for  the  Eastern  District  of 

Pennsylvania. 

Rensselaer,  near  Philadelphia,  October  10,  1851. 
I  have  devoted  some  time  to  an  examination  of  Judge  Bouvier's  Institutes.  I  have  traced  his 
analysis  of  the  Law  throug|i  its  several  subdivisions,  and  have  also  read  several  titles  of  the  text; 
and  I  am  satisfied  that  the  work  is  worthy  of  its  author's  well  established  reputation,  and  that  it 
must  occupy  a  plaoe  in  every  well  stocked  professional  library.  Very  respectfully,  your  most 
obedient  servant,  ^       *^   J.  K.  fcANE. 
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iBSOP'S  FABLES.  A  new  version,  chiefly  from  original  sources.  By 
Bey.  Thomas  Jam ks,  M.  A.  lUiutrated  with  100  woodcuts,  by  Jomr  Taaaxu..  8yo* 
Cloth.  $3.00. 

ALISON'S  (Archibald)  History  of  Enrope,  from  the  Commencement  of  the 

French  Revolation  to  the  Restoration  of  the  BonrbonSi  in  1815.  New  Edition,  with 
Portraits  on  Steel,  highly  finished;  with  a  copious  Lidex.    14  vols.  8vo.  Goth.  $49,00. 

ADAMS'S  WORKS.   Life  and  Works  of  John  Adams,  second  President 

of  the  United  States.  Edited  by  his  Grandson,  Charles  Francis  Adams.  Vols.  U, 
m.,  IV.  and  v.  now  ready.    Sto.    Cloth.    $2.2d  per  voloine. 

AMERICAN  ALMANAC.     Containing  Astronomical  and  Meteorological 

matter ;  comprehensiye  Statistical  Tables,  m  regard  to  the  Revenue  and  Expenditures 
of  the  TTnitea  States,  Commerce  and  Navigation,  PostOffice,  Mint,  Public  I^ds,  At,; 
Colleges,  Schools,  Railroads,  Lines  of  Telegraph,  the  Executive  and  Judiciary,  and  the 
Debts,  Finances,  ^.,  of  the  several  States;  valuable  Contributions  on  subjects  of 
interest  and  importance;  Obituary,  General  Events,  &c.  12mo,  $1.00  per  volume. 
Most  of  the  back  volumes  for  sale. 

AMERICAN  LOYALISTS,  (The)  or  Biographical  Sketches  of  Adherents 

to  the  British  Crown  in  the  War  of  the  Revolution,  alphabetically  arranged;  with  a 
Preliminary  Historical  Essay.    By  Lobbhjeo  SASoni;    8vo.    doth.    $2.75. 

ARABIAN  NIGHTS,  (The)  Translated  and  arranged  for  Family  Read- 
ing, with  Explanatory  Notes.  By  E.  W.  Lahs.  Second  Edition.  Illustrated  with  Six 
Hundred  Woodcuts  by  Hasvxt,  and  Illuminated  Title  l^  Owem  Jovss.  S  vols.  8vo. 
aoth.   $4.50. 

BACON'S  (Lord)  Works.     Edited  by  Basil  Montaga,  £Bg[.     The  most 

complete  edition  extant ;  containing  translations  as  well  as  the  original  of  the  Latin 
Works,  and  Illustrated  by  Portraits,  views,  and  Fac-siniiles,  with  a  I^ew  Life  of  Lord 
Bacon,  by  the  Editor.    17  vols.  8vo.    doth.  $40.00. 

BALFOUR'S  (J.  H.)  Class  Book  of  Botany ;  being  an  Introduction  to  tiie 

study  of  the  Vegetable  Kingdom.  With  upwards  of  lOOO  IHnstrations.  Part  I.— 
Structural  Botany.    8vo.    doth.  $liK). 

BANCROFT'S  (George)  History  of  the  United  States,  from  ihe  Diseorery 

of  the  American  Continent.  Thirteenth  Edition.  8  ¥ols.  8vo.  With  Portraits,  Maps, 
Ac.    doth.  $6.00. 

History  of  the  United  States,  Vc^.  IV.,  being  Vol.  I. 

of  the  History  of  the  Revdlution.  Containing  Epoch  FixflT— The  overthrow  of  the 
European  Colonial  System,  1748-1763.    8vo.    doth.   $2.25. 

BLACK'S  General  Atlas  of  the  World ;  comprehendhig  Sixty^ne  Maps  frDin 

the  latest  and  most  anthentio  sources;  encpravedon  Steel :  with  Geographical i)escrip- 
tions,  and  a  copious  Index.    Quarto,  half  Morocco.    $13.00. 
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BORDEN'S  (Simeon)  System  of  XTsefol  Formukd,  adapted  to  tlie  Practical 

Operations  of  Locating  and  Constnicting  Bailroftdi.    Ivol.  8to.    QoUi.     $2iS5. 

BOWEN'S  (Francis)  Lowell  Lectures,  on  the  Application  of  Metaphjaioal 

and  Ethical  Science  to  the  Eridence  of  BeUgion.    8to.    Goth.   $2.00. 

BYBON'S  (Lord)  Works,  with  his  Letters  and  vToamals,  and  his  Life  by 

Thomas  Moore.    17  vols.  Post  8vo.    Plates.    Cloth.    $15.00. 

CHAMBERS'S  Miscellany  of  Usefhl  and  Entertaining  Tracts.     10  Yola. 

12mo.    Cloth.    $5JS0. 

OHAMBEBS'S  'Papers  for  <ihe  People.     12  vols.     12mo.     Fancy  Colored 

Boards.    $5.00. 

CLABKE^  (Mrs.  Mary  Cowden)  Complete  Concordance  of  Shakespeare ; 

being  a  Verbal  Index  to  all  the  passages  in  the  Dramatic  Works  of  the  Poet.  New 
Edition.    1  voL  royal  8to.    Cloth,  $6.00. ;  Neat  half  calf,  6.5a ;  Calf,  8.00. 

COLERIDGE'S  (Samuel  Taylor)  Table  Talk.     Fourth  Edidon.     Portrait. 

PostSvo.    aoth.    $1.50. 

OOUES'S  (Samuel  Eliott)  Outlines  of  a  System  of  Mechanical  Philoeophy ; 

being  a  Kesearch  into  the  Laws  of  Force.    12mo.    Cloth.    $1.00. 

DAVY'S  (Sir  Humphrey)  Consolations  in  Travel ;  or,  Last  Days  of  a  Philos- 
opher.   Fifth  Edition.    Woodcuts.    Post  8yo.    $1.50. 

Salmbnia ;.  or.  Days  of  Fly  Fishing.     THth  some 

Account  of  the  Habits  of  Fishes  belonging  to  the  genus  Salmo.  Fourth  Edition. 
Woodcuts.     Fostdro.    Cloth.    $1.50. 

DECATUR  (Stephen,  Commodore  in  the  Navy  of  the  United  States.)  The 

Lift  of,  by  A.  B.  Mjlckuzzb,  U.  S.  N.    Portrait  and  Fao-simile.    Sto.    Cloth.    $2.00 

m 

DB  WETTE  on  the  Old  Testament.     A  Critical  and  Historical  Infcroduction 

to  the  Canonical  Scriptures  of  the  Old  Testament,  from  the  Qerman,  translated  and 
enlarged  by  Thsodobb  Pabkxb.    2  yols.    8vo.    Cloth.    $3.75. 

EDWARDS'S  Outlines  of  Anatomy  and  Physiology,    translated  from  the 

inrench,  by  J.  F.  W.  Lahs,  BL  D.    Numerous  Woodcuts.    Svo.    Cloth.    $1.75. 

ELIOT'S  (Samuel  A.)  Sketch  of  the  History  of  Haryard  College,  and  of  its 

present  State.    12mo.    $0.75. 

EMERSON'S  (George  B.)  Report  on  the  Trees  and  Shrubs  growing  natarally 

in  the  Forests  of  l&sachusetU.    8to.    doth.    $2.00. 

EVERETT'S  (Edward)  Orations  and  Speeches  on  various  Occasions,  from 

1826  to  1850.    With  fine  Portrait.    2  vols,  royal  8vo.    Cloth.    $5.00. 

FINDLAY'S  (A.  G.)  Modem  Atlas;  forming  a  Complete  Compendium  of 

Geography.    Comprised  in  80  Maps,  with  a  copiouslndex.    Svo.    Half  Morocco.  $3.00. 

Classical   Atlas,   to  illustrate  Ancient  Geography. 

Comprised  in  25  Maps.  With  an  index  of  the  Ancient  and  Modern  names.  8to. 
HalfMorocoo.    $3.00. 

FROTHINGHAM'S  (Richard  J.)  History  of  the  Siege  of  Boston,  and  of  the 

Battles  of  Lexington,  Concord,  and  Bunker  ffilL  Also,  an  account  of  the  Bunker  Hill 
Monument,  with  lUustratiye  documents.  Embellished  with  16  Maps  and  EngraTinga. 
Second  edition.    8to.    Goth.    $2.25. 

GIBBON'S  (Edward)  Decline  and  Fall  of  the  Roman  Empire.     Edited 

with  Notes.  By  the  Dean  of  St.  Paul's  and  M.  Guisot.  Second  edition.  Maps.  6  rols. 
S?o.    Cloth.     $12JS0. 
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GLOSSARY  OF  ARCHITEOTURE.      A  Glossaiy  of  Terns  naed  in 

Grecian,  Bonuui,  Italian,  and  Oothio  Architeotore.  Hfih  edition,  Enlarged.  Kxem- 
plified  by  1700  Woodcnts.  S  yoIb.  8vo.  Cloth,  top  edges  gilt  One  yolume  of  text 
intersperBed  with  woodeute,  two  Tolnmee  of  plates,  aome  of  which  are  colored.  $12X30. 

OBENYILLE  Papers  (The)  ;  being  the  Private  Correspondence  of  Blchard 

Grenrille,  Earl  Temple,  and  nig  Brother,  George  Grenyille,  their  Friends  and  Contem- 
poraries; including  Mr.  Grenville's  Diary  of  Political  Events,  1763-65.  Edited  bj 
William  Jakbs  Smtth.  8vo.  Vols.  1  and  2.  Cloth.  $8.00.  (To  be  completed  la 
4  Tolnmes.) 

GROTE'S  (George)  History  of  Greece ;  I.  Legendary  Greece.    EC.  Gh-ecian 

History  to  the  reign  of  Fisistratns  at  Athens.  8vo.  vols.  1  to  10  recelTcd.  Cloth.  $30.00. 

GUESSES  AT  TRUTH.    Bt  Two  Bbotedbbs.    First  and  Second  Series. 

Post  8to.  2  vols.    aoth.    $2JK). 

HALL'S  (Sidney)  New  General  Atlas,  with  the  Divisions  and  Boundaries 

carefally  Colored ;  a  New  edition,  revised  and  corrected  from  the  best  authorities, 
accompanied  by  an  Alphabetical  Index  of  all  the  Names  contained  in  the  Maps,  with 
their  Latitude  and  Longitude.    53  Maps.    Folio.    Neat  Half  Bussia.    $10.00. 

HALLAM'S  (Henry)  Constitutional  History  of  England  from  the  Acces- 
sion of  Henry  YUI.  to  the  death  of  George  H.    8vo.  2  vols.    Boards.    $5.00. 

View  of  the  State  of  Europe  during  the  Middle  Ages, 

with  Supplementary  Notes.    3orols.  8vo.    Boards.  $7.60. 

—  Introduction  to  the  Literature  of  Europe,  in  the  Six- 


teenth, Seventeenth,  and  Eighteenth  Centuries.    8  vols.  8vo.    Boards.    $7.50. 


HALLIWELL'S  (James  0.)  Dictionary  of  Archaic  and  Provincial  Words ; 

Illnstrating  Early  English  Authors.    Second  edition.    2  vols.  8vo.    Cloth.    $4.00. 

HEEREN'S  Ancient  (Greece,  from  the  German,  by  Geobgs  Banoboit. 

Second  American  edition.    8vo.    Cloth.    $1.50. 

HHiLHOUSE'S  (J.  A.)  Dramas,  Discourses,  and  other  Pieces.     2  toIs. 

16mo.    Cloth.    $1.00. 

HORACE  (The  Works  of)  niustrated  chiefly  from  the  Remains  of  Ancient 

Art ;  with  a  Life,  by  the  Rxy.  H.  H.  Mixjcah.    Beautifully  Illustrated.    Svo.    Boards. 
$6.50. 

JOHNSON'S  (Dr.  Samuel)  Pocket  Dictionary  of  the  English  Language. 
82mo.    Boan,  gilt  edge.    $0.63. 

JOHNSTON'S   (Alexander  Keith)   General  Gazetteer  and  Dictionanr  of 

Geography.    One  thick  vol.  Svo.    aoth,  $5.50;  half  calf,  $6.00;  half  russia,  $iSJK): 
faU  calf,  $6.50. 

JOHNSTON'S  (Prof.  J.  W.  F.)  Notes  on  North  America;  Agricultural, 

Economical,  and  Social.    2  vols.  12mo.    Cloth.    $2.50. 

KEBLE'S  Christian  Tear.  *  Thoughts  in  Verse  for  the  Sundays  and  Holy- 
days  throughout  the  Year.    8vo.    Cloth.    $1.63. 

KNIGHTS  (Charles)  Half  Hours  with  th&  Best  Authors ;  with  short  Bio- 
graphical and  Critical  Notices.  Illustrated  with  Portraits.  4  vols.  12mo.  Cloth.  $5.00. 

KUGLER'S  (Dr.  Franz)  Hand  Book  to  the  Italian  School  of  Painting. 

Translated  from  the  German  by  A  IAdt.    Edited  with  Notes,  by  Snt  Chahlbs  East- 
ijLKX.  Dlustrated  with  100  Woodcuts  from  the  Old  Masters.  2  vols.  Svo.  Cloth.  $6.5a 

LANSDOWNE  SHAKSPEARE  (The).    Containing  the  Dramatic  Works, 

with  a  Glossary;  the  names  of  the  Characters  printed  at  ftul  length,  in  the  eentrt  of 
the  text,  in  red  ink.    1  vol.  small  Svo.,  boards.    $4JKX 
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LATHAM'S  (Dr.  B.  G.)  Engllfih  Lanugo.     Third  edition,  revified  mi 

greatly  enlarged.    1  voL  Bvo.    Qoth.    $8.00. 

Hand-Book  of  the  English  Language.     12mo. 


Oloih.    $2.25. 


Germania  of  TacitoB,  with  Ethnolo^cal 


tationB  and  Notes.    1  yoI.  8yo.    Glotli.    $3.50. 

LA  PLACE'S  (Marquis  de)  Mecanique  Celeste,  translated  by  Nathaniel 

BowdHch,  LL.  D.,  to  which  is  i^efized  a  Life  of  Dr.  Bowditch,  with  Portraits,  Ac,  Ac. 
4  vols,  royal  4to.    doth.    $82.00. 

LIEBER'S  (Francis)  Manual  of  Political  Ethics,  designed  chiefly  for  the  use 

of  Colleges  and  Students  at  Law ;  containing,  Book  L,  Ethics,  General  and  Political; 
Book  n.,  The  State.    2  vols.  8vo.    Sheep.    $4.50. 

Legal  and  Political  Hermeneutics,  or  Principles  of  Lh 

terpretation  and  Construction  in  Law  and  Politics,  with  remarks  on  Precedents  and 
Authorities.    Enlarged  Edition.    12mo.    Cloth.    $1.00. 

LIBBIG'S  (Justus)  and  KOPP'S  (H.)  Hbtory  of  the  Progress  of  Chem- 

istry  and  the  Allied  Sciences,  Physics,  Mineralogy,  and  Geology ;  including  the  appli- 
cations of  Chemistry  to  Pharmacy,  Medicine,  Agriculture,  the  Arts,  and  Manozao- 
tores.    Parts  L  to  YL  received.    $10.50. 

LOUDON'S  (J.  C.)  Arboretum  6t  Frutioetum  Britannioum;  or  the  Trees 

and  Shruhs  of  Britain,  nictoriidly  and  hotanically  delineated,  and  scientifically  and 
p^ularly  described.     8  vols.,  four  of  letter-press  and  four  of  plates.    8to.    Ooth. 

LYELL'S  (Sir  Charles)  Manual  of  Elementary  GeolofiT;  or,  the  Ancient 

Ghanfes  of  the  Earth  and  its  Inhabitants,  as  illustrated  br  Geological  Monuments. 
Third  and  entirely  revised  edition.    Illustrated.    8vo.    Cloth.    $2Jk). 

Principles  of  Geology ;  or,  the  Modem  Changes  oi 

the  Earth  and  its  Inhabitants,  considered  as  illustrative  of  Geolory.  Eighth  and  en- 
tirely revised  edition.  lUnstrated  with  Maps,  Plates,  and  Woodcuts.  8vo.  doth. 
$8.75. 


MAOAtJLAT'S  (T.  B.)  History  of  England,  from  the  Aocession  of  James 

n.  Fourth  edition,  revised  by  the  Author,  with  numerous  important  corrections,  and 
the  addition  of  Marginal  Notes  and  Dates,  handsomely  printed  from  large,  dear  type, 
on  fine  white  paper.    Portrait.    2  vols.  8vo.    Cloth.    $5.50. 

MoINTOSH'S  (Charles)  Book  of  the  Garden ;  intended  to  exhibit  in  a 

dear  and  ord^ly  treatise  all  that  is  known  at  the  present  day  on  the  subject  of  Gar- 
dening.   Kow  publishing  in  parts.    Parts  L  TL  Hi.  received. 


MILTON'S  Works  in  Verse  and  Prose.     New  and  elegant  edition.     Printed 

ftam  the  original  editions.    With  a  life  of  the  Author  by  the  Bev.  Johh  Mitvqsd. 
8  vols.  8vo.    Cloth.    $15. 

^  Poetical  Works.       Uniform  with  the  above.      2  vob.   8vo. 


Cbth.    $4.00. 

MILL'S  (John  Stuart)  Principles  of  Political  Eccmomy,  with  some  of  their 

Applications  to  Social  Philosopny.    2  vols.  8vo.    Cloth.    $4.50. 

MOORE'S  (Thomas)  Songs,  Balkds,  and  Sacred  Songs,  beaatafiilly  printed. 
12mo.    Cloth.   $1.00. 

Lallah  Rodkh,  beautifully  printed.     12mo.     Cloth. 

$1.00. 

—  Irish  Melodies,   uniform  with  the  above.      12mo. 


Cloth.    $1.00. 
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NIEBUHR'S  (B.  G.)  Leotnies  <m  tiie  EBstoiy  of  Borne.    Edited  by  Dr. 

LaosHAito  ScHxrrz,  F.  B.  &E.  Seoond  edition,  with  every  addition  deriyaUe  from 
Dr.  Isler's  German  edition.^  8  vols.  Sro.    Portrait.    $5.50. 

NOBTH  AMERICAN  REVIEW  (The),  is,  as  heretofore,  published  on  the 

first  of  Jannary,  April,  J)ilj,  and  October,  and  forwarded  by  mail  or  otherwiBO  to  any 
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payable  in  advance.  Having^  purchased  the  back  stock  of  the  Review,  the  puUishers 
can  supply  most  of  the  old  numbers  on  application.  A  few  sets  complete  from  the 
commencement. 

PARKER'S  (Theodore)  Discourse  of  Matters  pertaining  to  Religion.  12roo. 
Cloth.   $1.26. 

PAREMAN'S  (Francis,  Jr.)  History  of  the  Conspiracy  of  Pontiae,  and  the 

War  of  the  North  American  Tribes  against  the  English  Colonies,  after  the  Conquest 
of  Canada.    8vo.    Cloth.    $2.50. 

POCOCKE'S  (E.)  India  in  Greece ;  or.  Truth  in  Mytholo^.     Containing 

The  Sources  of  the  Hellenic  Kaoe,  the  Colonization  of  E^t  and  Palestine,  the  Wars 
of  the  Grand  Lama,  and  the  Bud'histic  Propaganda  in  Ghreece.  Illustrated  with 
Maps.    12mo.    Cloth.    $2.00. 

POETRY   AND   POETS  OF  BRITAIN,    from  Chancer  to  Tennyson, 

with  Biographical  Sketches,  &c.  By  Dajokl  Sobtvoxouh.  1  vol.  small  8vo.  Cloth. 
$1.50. 

QUINCY'S  (Josiah)  BTistorjr  of  Boston.     A  Municipal  Histoiy  of  the 

Town  an4  City  of  Boston,  durio  ~  ^ ^ — '-    ' —  o— x-_s._,»  ,««^  .    «    ._ 

f    berl7, 1880.    8vo.    Cloth.    $2. 


Town  an4_0ity  of  Boston,  during  two  centuries;  from  Septeinber  17, 1630,  to  Septem- 


RICKMAN'S  (Thomas)  Gothic  Architecture.      The  Styles  of  Arohitectuie 

in  England,  trom  the  Conquest  to  the  Beformation.  With  a  Sketch  of  the  Grecian 
and  Roman  Orders:  notices  of  numerous  British  Edifices;  and  some  remarks  on  the 
Architecture  of  a  part  of  France,  fifth  edition.  Profusely  illustrated.  8vo.  Cloth. 
$5.00. 

RIDDLE'S  (Joseph  E.)  copious  and  critical  Latin-English  Lexicon ;  found- 
ed on  the  German-Latin  Dictionaries  of  Br.  William  Freund.  Post  4to.  1400  pp. 
beautifully  printed.    Cloth,  $8.50;  full  bound  in  call,  neat,  $10.00. 

BOSE'S  (H.)  Chemical  Tables  for  the  Calculation  of  Quantitative  Analy- 
ses, recalculated  for  the  more  recent  determinations  of  Atomic  Weights,  and  with 
other  Alterations  and  Additions.    By  William  P.  DsxriM.    8vo.    $0.75. 

SCOTT'S  (Sir  Walter)  Novels.     New  and  elegant  library  edition ;  ccmtain- 

ing  all  the  latest  corrections  of  the  author.  Illustrated  with  steel  engravings.  To 
be  comprised  in  25  volumes,  published  monthly.  Vol.  L  received.  8vo..  Cloth. 
$1.50. 

SHAKSPE  ARE'S  Seven  Ages  of  Man.      Elegantly  illustrated  by  Ori^nal 

Designs,  drawn  on  wood.    8vo.    Cloth.    $1.00. 

SHARPE'S  Corresponding  Atlas;  comprising  fifty-four  Maps,  constructed 

upon  a  System  of  Scale  and  Proportion,  from  the  most  recent  authorities.  Engraved 
on  steel,  oy  Joseph  Wilson  Lowry.  With  a  copious  Consulting  Index.  Folio,  half- 
morocco,  gilt  leaves,  $12.00. 

SMITH'S  (Dr.  William)  Dictionary  of  Greek  and  Soman  Biography  and 

Mythology.    3  vols,  royal  8vo.    3500  pp.    Cloth.    $15.00. 

Dictionary  of  Greek  and  Roman  Antiquities.    D* 

lustrated  by  numerous  engravings  on  wood.  Second  edition,  improved  and  enlarged 
Royal  8vo.    1298  pp.    Cloth.    ^.00. 
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aoth.    $1.75. 


SMITH'S  (Dr.  William)  New  Classical  Dictionary  of  Biography,  Mytholo- 
gy, and  Geography.  PartlT  based  on  the  **  IHctionary  of  Greef  and  Boman  Biogra- 
phy and  Mythology."    ItolSto.    Cloth.    $3.50.     . 

Smaller  Classical  Dictionary  of  Biography,  My- 
thology and  Geography.    Abridged  from  the  larger  Dictionary.    12mo.   Goth.   $I.fo. 

_ Dictionary  of  Greek  and  Boman  Oeography.      D- 

Instrated  by  namerons  engravings  on  wood.     To  be  completed  in  twelve  nnmben. 
Farts  1,  2  and  3  now  ready.    $0.63  a  part. 

SPABKS'S  (Jared)  Library  of  American  Biography.  New  series.  Com- 
plete in  15  vols.    16mo.    Cloth.   $15.00. 

Life  of  George  Washington.     New  edition.     1  vol.  8vo. 
Life  of  Govemeur  Morris.    With  Selections  from  his 

Correspondence  and  Miscellaneous  Papers.    3  vols.  8vo.    Boards.    $5.00. 

SCHIi.LER'S  .dSsthetic  Prose.     Translated  by  BeT.  J.  Wkiss.      12mo. 

Cloth.    $1.25. 

SPENSER'S  (Edmund)    Poetical  Works.      Edited  by  Geo.  S.  HiLLARn, 

Esq.    Beautifully  printed  on  fine  paper.     5  vols.  12mo.     With  a  fine  portrait  and  il- 
luminated title-pages.    Cloth.    $5.00. 

SPIEBS'S  (Professor  A.)  General  French-EneHsh  and  English-French  Dic- 
tionary, newly  composed  from  the  French  Dictionaries  of  the  French  Academy, 
Laveaux,  Boiste,  Bescherelle,  <S». ;  from  the  English  Dictionaries  of  Johnson,  We(>- 
ster,  Riohardson,  &c.,  and  the  Special  Dictionaries  and  Works  of  both  Langna^^ea. 
containing  a  considerable  numbeo'  of  Words  not  to  be  found  in  other  Dictionaries. 
Boyal  Svo.    Sheep.    $3.00. 

Manual  of  CommercidTenns,    in  English  and 


French ;  or,  Collection  in  Ihiglish  and  French  of  the  Terms  and  Forms  of  Commerce 


of  Exchange,  Promissory  Notes,  Recebits,  Indorsements,  Ac.,  foUowed  by  a  series  of 
Conmierciu  Letters,    i&no.    Cloth.    ^.75. 


STORY  (Joseph)   Life  of,  with  Selections  from  his  Correspondence.      By 

hisSon,  W.W.Stobt.    2  vols.  Svo.    Ooth.    $5.50. 

Miscellaneous  Writings  of.   Edited  by  his  Son,  Wiluam 


•    W.  Stobt.    1vol.  Svo.    Cloth.    $3.00. 

8T0THARD  (Thomas)  Life  of,  with  Personal  Reminiscences.      By  Mrs. 

Brjlt.  lUostrated  with  Portrait,  and  60  Woodcnts  from  his  Works.  Small  4to. 
Boards.    $5.50, 

TRUTHS  ILLUSTRATED  BY  GREAT  AtJTHORS.     A  Dictionary  of 

nearly  four  thousand  Aids  to  Reflection,  Quotations  of  Maxims,  Metaphors,  Conasela, 
Cautions,  Aphorisms,  Proverbs,  &c.,  Ac,  in  prose  and  verse.  CompOed  from  Shak- 
speare  and  other  Great  Writers,  from  the  earHest  ages  to  the  present  time.  1  vol. 
12mo.    Boards.    $2.50. 

WALTON  and  COTTON'S  Complete  Angler.  Edited,  with  Original  Me- 
moirs, by  Sm  Habsis  Nicolas.  Illustrated  by  Engravings  from  Designs  by  Stothard 
andlnskipp.    2  vols,  imperial  Svo.    Cloth.     (Published  at  £6  6s.)     $25.(XX. 

VESPUCrUS.  Researches  respecting  Americns  Yespncins  and  his  Voy- 
ages. By  Yxsoouira  Sahtabxm,  Ex-Prime  Minister  of  Portugal,  Member  of  the  fii- 
stitttte  of  France,  te.,  Ac.,  dto.    Translated  by  B.  V.  Childe.    l&io.    Cloth.    $a75. 
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WATTS'S  (Isaac)  DiWne  and  Moral  Songs,  for  tho  Use  of  ChUdren.    With 

80  beaotifbl  niustrationg  drawn  on  wood.    9vo,    GIoUl    $LOa 

WEBSTER'S  (Daniel)  Works.      Oompriaing  his  Speeches,*Foren8ic  Argu. 

meats,  and  Dipbrnatic  Papen,  with  a  Notioe  of  his  Lift  and  Works.  By  Sdwabo 
EvxBSTT.    6to1s.8vo.    (Soth.    $12.00.  ^ 

WINTHROFS  (Robert  C.)  Speeches  and  Addresses  on  Various  Ocoanons. 

lyoLSTo.    Cloth.    $3.00. 

YOUNG'S  (Alexander)  Chronicles  of  the  First  Planters  of  the  Colony  of  the 

Hassachosetts  Bay,  in  New  England,  from  1623  to  1685,  now  first  ooUacted  from 
Original  Manuscripts  and  Unpublished  Beoords,  and  lUastrated  with  Notes.  With  a 
Portrait  of  Governor  Winthrop.    8¥o.    Cloth.    $2^. 


JUST   PUBLISHED. 

BANCROFTS  HISTORY.    Vol.  IV. 

History  of  the  United  States,  Vol.  lY.,  being  Vol.  I.  «of  the  History  of  the 

Heyolntion.     Containing,  Bpoch  First-— The  Orerthrow  of  the  Eoropean-Colonial  Sys- 
tem, 1748-1763.    By  Hon.  Gnonca  Bavoboit.    dro.    Cloth.    $2.20: 

"  Amonff  the  historians  who  hare  attained  a  hiffh  and  deserved  reputation  in  the  United 
States,  within  the  last  few  years,  we  are  inclinea  to  yield  the  first  place  to  George  Ban- 
croft. 

"His  experience  in  political  and  diplomatic  life,  no  less  than  his  rare  and  generous  cul- 
ture, and  his  singular  union  of  the  highest  mental  faculties,  enable  us  to  predict  with  confi- 
dence that  this  work  will  be  reckoned  among  the  genuine  master-pieces  of  nistorical  genius." 
-^  W^$twnfuter  Beoiew, 

"The  further  this  work  proceeds,  the  more  do  we  feel  that  it  must  take  its  place  as  an 
essentially  satisfactory  history  of  the  United  States." — LoneUm  AiheMtum, 

**  There  are  more  graceful  narrators  than  Bancroft.  There  may  be  annalists  more  search- 
ing and  profound — though  we  can  scarcely  name  them ;  but  for  the  union  of  history  and 
philosophy,  the  actual  and  the  ideal,  in  a  continuous  synthetic  composition,  he  certainly  bears 
away  the  palm.  ....  Mr.  Bancroft's  narrative  is  distinguished  for  its  free- 
dom from  vagueness,  and  its  exact  nicety  of  description.  In  the  sphere  of  facts,  he  deals  in 
no  unmeaning  generalities.  Whether  delineating  character  or  natural  scenery,  his  epithets 
are  choice,  sharp-cut,  and  of  expressive  fidelity.  He  never  falls  into  the  error,  so  common 
with  inferior  writers,  of  losing  all  distinctness  of  statement  In  a  cloud  of  general  assertions. 
He  is  always  specific  in  his  details,  instead  of  trusting  to  indefinite  sketches.  He  does  not 
paint  in  uncertain  colors  the  localities  which  he  wishes  to  illustrate,  but  presents  their  na- 
tural features  in  prominent  relief." — New  York  Tribune. 

"  It  can  hardly  be  doubted  that  this  volume  will  add  to  the  author's  reputation.  We  can- 
not too  strongly  commend  it  to  our  readers.  It  ought  to  be  in  the  hanas  of  every  student 
of  our  history,  and  in  every  library  in  the  country.  It  is  well  calculated  to  foster  an  Ame- 
rican spirit,  and  to  call  attention  to  the  great  features  of  our  history.  The  volume  is  orna- 
mented with  plates,  is  got  up  in  excellent  style,  and  is  worthy  of  the  reputation  of  its  pub- 
lishers, Messrs.  Little,  Brown  &  Co." — Bodon  Pott. 

"  Th9  issue  of  each  successive  volume  of  this  most  important  work  should  not  pass  unno- 
ticed. Written  as  it  is  in  such  piu'e  and  energetic  language— calm,  yet  firm  in  its  state- 
ments and  assertions — closely  adhering  to  facts  as  told  bv  past  historians  and  found  in  the 
documents  remainii^  from  those  days,  yet  not  wanting  in  bold  speculations  and  adventuroua 
imaginings — ^its  appearance  is  an  era  in  American  literature,  ana  is  in  itself  a  valuable  por- 
tion of  national  history.  ,  The  work  is  a  boon  to  the  nation,  and  as  such  it 
should  be  considered  by  the  community.  We  trust  the  very  able  author's  life  may  be  pro- 
longed till  he  may  complete  a  task  which  he  has  so  admirably  begun,  and  which  is  a  credit 
to  both  the  author  and  our  country." — Nmoark  DaUjf  AdvertiMr. 
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WEBSTER'S  WORKS.    . 

The  Speeches,  "Forennc  Arranents, -and    Diplomatic    Papeis  of   Dahixl 

Wxbbtib;  with  a  Notice  of  Bis  Life  and  Works,  by  Eowaxd  Syebbtt.    In  6  vols. 
Svo.    Qoth.    Snbscription  price,  $12. 

"  These  yolnmes  ore  a  collection  of  imperishable  models  in  eonstitattonal  law,  Jonspm- 
denoe,  international  law,  diplomacy,  finance,  legislation  and  literature — a  collection  not  to 
be  matched  by  this,  and  hardly  by  an^  other,  country  in  capital  and  multiform  excellence. 
There  is  not  a  page  in  these  books  which  may  not  give  the  world  assurance  of  a  transcend- 
ent intellect ;  not  a  page  which  will  not  make  posterity  prouder  of  the  land  of  their  fathers. 
These  productions  wifi  be  perpetuated  as  long  as  the  IhgliBh  language  endures.''—^.  T. 
Courier  and  Enquirer, 

"  DistinRuished  men  have  monuments  erected  for  them  by  their  grateful  countrymen,  and 
sometimes  By  the  people  of  another  nation,  or  by  a  remote  posterity.  Daniel  Webster  has 
taken  care  to  build  his  own,  and  in  his  lifetime.  The  six  ample  volumes  of  his  works  just 
published  bv  Messrs.  Little  &  Brown,  of  Boston,  will  constitute  a  more  precious  and  durable 
memorial  of  his  existence  and  his  greatness,  than  the  granite  column,  the  marble  or  braEen 
bust. 

"  We  shall  not  attempt  to  mention,  nor  even  hint  at,  the  deservings  of  Mr.  Webster,  still  leas 
to  compare  him  with  otner  men.  There  is  a  shorter  course,  which  is  to  invite  the  communi- 
ty to  weigh  and  value  them  for  themselves.  There  are  his  works,  such  of  them  as  have 
been  collected.  There  they  stand.  They  shall  speak  for  him.  They  want  only  to  have 
readers  in  order  to  create  adunirers.'' — Newark  Daily  Adverliter. 

"In  company  with  the  writings  of  Washington  and  Franklin,  they  constitute  a  most  es- 
sential part  of  the  hieteny  of  our  republic.  No  lapse  of  time  can  destroy  their  value,  so  long 
as  the  world  shaU  feel  an  interest  in  knowing  how  the  greatness  of  the  American  nation  waa 
built  up  and  preserved,  igid  how  the  genius  and  spirit  of  the  people  in  the  nineteenth  centu- 
ry were  embodied  and  personified  in  one  eminent  individual— emphatically  the  Axkbioas 
fiWATESXAir." — AtUm  Oottrier. 

"  We  know  not  how  to  express,  as  emphatically  as  we  could  wish,  our  s^ise  of  the  inte- 
rest and  value  of  this  publication.  Athough  nearly  all  the  contents  of  these  volumes  have 
been  already  before  the  public,  and  many  of  them  have  been  very  extensively  read,  in  every 
part  of  the  country,  few  persons,  already  fsmUiar  with  them,  can  fail  to  be  agreeably  atmcK 
with  the  idea  of  a  reperusal.  To  be  furnished  with  the  entire  collection  of  these  prodno- 
tions — so  varied  in  their  character  and  si  ways  so  rich — which  have  appeared  at  short  xnter- 
vak  throughout  a  period  of  more  than  thirty  years,  and  relating  to  topics  which  have  moat 
deeply  occupied  the  public  mind,  during  that  whole  period  ~  to  have  these  prodnctioBfl, 
which  have  existed  nitherto  only  in  detached  pamphlets,  or  imperfect  collections,  rmro- 
dneed  In  an  attractive  form,  under  a  methodicsl  arrangement,  with  explanatory  historical 
notes,  is  a  luxury  in  literature  which  the  labors  of  the  press  rarely  supply." — Bo^Um  Ad- 


"  The  present  collection  of  Mr.  Webster's  orations,  speeches,  arguments,  debates,  and 
State  papers,  will  remain  the  great  literary  monument  of  nis  distinguished  career.  Other 
volumes  may  be  added,  and  in  this  hope  every  American  will  join  —  for  it  implies  further 
usefulness  to  his  country;  and  should  the  office  of  the  Presidency  be  added  to  tne  list  of  the 
author's  public  honors,  tiiat  event  will  provide  new  contributions  for  the  estimate  of  the  man 
by  posterity;  but  these  volumes  must  remain  the  solid  basis  of  his  reputation.  They  repre- 
sent his  periods  of  youth,  manhood,  and  intellectual  energy,  his  skill  at  the  bar,  his  ?orce  in 
the  senate,  his  assertion  of  his  country's  rights  in  affairs  of  state,  his  taste  in  literature,  his 
reading,  his  learnixig,  his  eloquence  before  tne  people  in  the  popular  address,  which,  express- 
ing those  general  views  of  life  in  which  all  snare,  carries  confidence  and  conviction  to  the 
breasts  of  men  who  are  neither  politicians,  jurists,  nor  statesmen,  but  simply  men." — Lite- 
rary World. 

"Bv  the  side  of  the  excellent  edition  of  the  works  of  Edxuvd  Burkb,  issued  some  Tears 
since  by  the  same  publishers,  every  student  of  polities  may  well  place  this  edition  ot  the 
works  of  Dahiel  Wbbstbr."— TTMAtn^Kon  Jiepublie. 


IMPORTATION    OF   BOOKS. 

L.  B.  &  Co.  devote  particrdar  attention  to  this  branch  of  their  Iraaineaa ; 
and  orders  for  Books  from  England,  France  and  Germany,  are  forwurded 
regalarly  bj  the  Steamers  to  competent  and  faithful  agents  in  London, 
and  Leipsic. 


UTTLE  &  COMPANTS  UW  CATALOGUE. 


Abbott  <ni  BUpping,  new  edttkm. 

Abrldgmant  or  Ameriwin  Sspoiti,  by  Wlieelfr,  8 

TOk. 

AdAiu  on  laeobneBt,  new  edittop,  by  THMn|{tmt 

Add&ion  on  ContnoL 

Adminlty  DeelaloBB,  2  volk 

Alabunm  RqxMTtib 

ADen  on  Bhimtt. 

Amblerii  Befmtt. 

American  Goostitntloos,  new  edMOB,  enlaifBd. 

Amerioan  Jorlst. 

Amerlean  Leading  Gaaea,  new  edttkn,  S  Toli. 

Andrews'  Bepoitt. 

AngeU  and  Amea  on  OovpontloM^  mw  edMoB. 

AngeU  on  AdTerM  £q)oyment 

Angell  on  Common  OarnerB,  new  edltfon. 

Angell  on  Umltationa,  new  edittoa. 

Angell  on  Tide  Waters 

Anidl  on  Water  Oooiaea,  new  edMo^ 

AaQion^  Analyaia  of  Blaekatone. 

Ajrchbold*t  Civil  Pleading. 

Archbold*ii  Criminal  Pleading  and  XvideBee. 

Aithbold^  Fonns  and  Ebtriea. 

AjPehboid*»  Praotioe  of  Cowt  of  Etaig^  BcMh.  S 

▼(^t  new  edittoB* 
Arkanaaa  Beporta. 
Arnold  oo  Inanranee,  9  Tola. 
Atkyn**  Beporta,  8  toIl,  1^  Sandan. 
Attorney^  Oompanioo. 
Awnili  Marattme  Law,  8  volk 

B 

Bnekna^  DIgert  of  Laws  relating  to  Sherlfl;  8  Toh. 
Bacon's  Abridgment,  new  edlSon,  by  Bouvler,  10 


Baldwin^  droiitt  Court  Bepoits  (eon^of  Waddng^ 
ton). 

BaDeatine  on  the  StatPte  of  Llmifatkm,  Irlttinotea 

and  additions,  by  lUHnghast 
Barbonr  and  Hanrlngton^  Bqnity  Digest  (Enidlsh 

and  American  Gases),  8  vols.  1888. 
Barbonr  on  Set  Olt 
Barbour's  Cbaneety  PradiQe,  8  vols. 
Barbonr^  Criminal  Law,  8d  edMoo. 
Barbom^  Naw-Torlc  Bnpreme  Cout  Bepeits,  10 

BamewaU  and  Alderson's  BeportSL  4  Yoh. 

Barr'e  Penn.  Reports,  10  vols. 

Barton  on  Eooi^. 

Bayley  on  Bills  of  Exdiange. 

Bay*B  Sooth  Carolina  Beporti. 

Beamee*  Ne  Exeat  Begnow 

Beames*  Pleas  in  Equity. 

Beawes*  Lex  Merealatia,  9  TOis. 

Beocaria  on  Crimea. 

BACK'S   MEDICAL  JUBISPBUDENCOB,  lOtti 

edition,  8  vols. 
Beebee'B  QnestSoni  adapted  to  Graham^  PiMttee. 
Bee'i  B.  C  Admiralty  B<^pofli. 
Beltni  -Bi^plement  to  Yesey  Seniort  OhaiMwy  B»» 

ports. 
Beneeke  and  Bterena  on  Inanranee,  by  PhMlBiL 
Blgelow^  Digest  of  Missacbnseliateiwrts. 
Bingham  on  inAmey  and  Corertnre,new  edittoii. 
BMtton  PartnenUp,  Amerlean  Notes. 
Blaekstooe'fe  Commentariea,  by  Ohltty,  9  nM, 
Blaekstone's  Commentariea,  by  WendHl,  4T0li. 
BtaokstoM^  (Henry)  Bepotl^  8  tolb 


BlaAalone*s  (Sir  WmUm)  Bcfdii^  •  Tela. 

Bbike'li  Chancery  Praettee. 

Bhint*s  Commercial  Digeat 

Boole's  Suit  at  Law. 

Booth  on  Keel  AcUobb. 

Bosanquet  and  Pullei^  Bepovts,  6  TOis. 

BOUYIEB'S  INSTITUTES,  4  TOliL 

BOUYIEB'S  LAW  DICTIONABT,  new 

greatly  enlarged,  8  Tois. 
BBADFOBD'S^BUBBOGATE  BEPGSTB. 
Bnkenrldge  on  Trosia  and  Trasteea. 
Bnnche'ePrinoipia. 
Bridgman'S  Eqntty  Difsat,  4  toIs. 
Bright's  Husband  and  WUb,  8  vok. 
Briush  Crown  Cases  Besenred. 
Broekenbroogh's  Reports  (Chief  JoMto  MAilUI^ 

Decisions),  8  vols. 
Broomt  Legal  Maxbna,  new  edMon. 
Brown's  Ones  in  Partlament,  8  vols. 
Brown's  Chanceiy  Reports. 
Jfoown's  CivU  and  Admiralty  Z^Ar,^  vols. 
BnUer^  Nisi  Prins. 
Banbury's  Beports. 
Barge  on  Law  <^  Soratyriilpb 
Boihunaqni'e  Natural  and  PcBllD  Lt#,  8  TtilL  MW 

edition. 
Boms'  jQatioe|4  vols. 
Barren's  Law  Dtottonary,  8  TOlSi 
Burreirs  Practlee,  8  vola. 
Burrow's  Beports,  6  vols, 
Burr*to  Trial,  8  vols. 
Botlei^  HonB  Jnridlea^ 
Bynkerahoekl  Law  bf  W»,  by  Diipdttienn. 


OalneM'  Osaea  In  "Snor,  8  rdk.  In 

Caines*  New*Torii  'FsTm  BepeHs,  8  Toli. 

Caldwell  on  Arbitratiai. 

CampbeU'e  NU  PrMa  RepMi^  4  v«k 

Gases  bi  Chanceiy. 

Caaes  Temp  Talbot 

Chambers' landtord  and  Telttlrt;        « 

Chipman  on  Oovemment. 

Chiity  on  Bills  of  Exchange^  Ae, 

CIriity  en  OoBlraols. 

Chltty's  Criminal  Law,  8  vols.,  nc 

Chitty's  General  Praotioe,  8  vtis. 

Chltty's  Medical  Juriapradenen. 

Chitty's  Pleadings,  8  vols. 

aty  ball  BeoorSsr.  8  vols.  In  thrse. 

Clancyli  Bighto  of  Married  Women. 

Clerk's  Aasfiiant.  new  edition,  enlaiged. 

CLINTON'S  DIGlteT  OF  inBWSrOfBK  VLlf 

AND  EOUITT  B£POBT8,8voli. 
Code  Napoleon,  tnnalaSed. 
Coke  Abridged,  b>  Donlap, 
Coke'k  Repwta.  7  vols. 
Ckke  upon  Littleton,  8  vols.,  by  ThenllB. 
Coleman  and  GUnea'^New^Telk  Cisea. 
COLLTEB  ON  PARTNERSHIP,  B^vdflMi  bf 

Perkins. 
Oammetelal  Code  of  Fraaea. 
Comstock's  I^poilsof  New-Toil:  OmC^ff  iMMfli. 

4volfc    ^____ 
Comynon  CootradL 
Gondii  Digest  by  Hammoad,  8  Toli. 
Oonmi^  Rmotti. 

Condensed  Untied  SMsa  BsMm  8  tiok. 
OONKUNG'S  ADMIBALtt  fOBODlCnxm 

ANDPRAOnCOL 


LTTTLE  lb  C0MPANT8  CATALOGUE. 


OoBkIlA<ft  PneUoe  of  Um  UnUad  Stetflt  CoQrtL 

CoDkXia*»Trtasi»6. 

Oonnecllcat  Bqporto,  90  Yolfl. 

Ooopert  Chanoery  Cmct. 

Cooper^  Equitj  Pleadliii;. 

Gof^per^  InatitntM  of  Jnntintan. 

Cooped  (Judfle)  Opinion— Admlnlty  One. 

Coventrj  snd  HngfaM*  Digwt,  %  Yota. 

Oowen^  TreatlM. 

Oowen's  New-Tork  Bcporta  (oonL  of  Jolinion),  9  ▼. 

Oowpei^  Reports,  9  Tok 

Ooxe^  DigMt  United  Btatet  Beportk 

Ooze^  New-Jenef  Beporte. 

Grabb  on  Real  Property. 

Crabb's  Iltatorj  of  the  English  Law. 

Cranch's  Bepoila,  9  vols.  (Bnpreme  Goart  U.  B.) 

<>ompton,  Mecwm  and  Jtoaooeli  Exchequer  fie- 

ports,  9  rote. 
Gralae  on  Real  Pn^Mrtj,  new  edition,  8  toIb,  by 

ProC  Oreenlea£ 
Gortis'  Equity  Preoedenta. 
Gnrtia  on  Gopy-right 
Curtia  on  the  Law  of  Patents. 
GUSHINO'S  HA88.  REPORTS.  5  vols. 

D 

DaDaa*  Reports,  4  Tok. 

Danlel*B  Chanoeiy  Praetioeb 

DaTies*  Reports. 

DaT^s  Oonneodcttt  Reports. 

Delaware  Reports. 

Delolme  on  the  £n|^teh  ConsCitotlon. 

Denio*s  New-York  Iteports,  6  rob. 

DIGEST  OF  NEW-TORS  REPORTS,  8  Yds. 

Doctor  and  Student.  (MaebaU*s  Dlalognes.) 

Doetrina  Plaeltandl,  or  System  of  Pleading. 

Domain  Clyil  Law.  9  vols.,  new  ed. 

Dooglas'  Reports,  9  vols. 

Dner  on  Insurance,  9  vols. 

Dnnlap's  Admiralty  Praedee. 

Dunlap^  Pali^^  AgencT. 

Duponoean  on  Jnrlsdiettoa. 

DumfiNrd's  and  East's  Reporis,  8  Tola. 

Dtttton*s  Gonneellettt  Digest 

Dyer's  Reports,  8  vols. 

E 

East^  Grown  Law,  9  vols. 

East's  Reports,  by  Day,  16  toIs. 

Eden  on  Inlunctlons. 

Edwards'  Ghanoery  Reports. 

Edwards*  Jitfrman's  Guide. 

Edwards  on  Parties  to  Bills  in  Ghanoery. 

Edwards'  Treatise  on  Justices'  Gonita. 

Bmertgon  on  Bottomry  and  Respondentia. 

Bmerigon  on  Insnranea. 

Engllsii  Ghanoery  Reports,  condensed. 

English  Gonunon  Law  Reports,  85  vols. 

Eufjlsh  Eodesia.'  tloal  Reports,  condensed. 

English  Exeheq'jer  Reports,  94  vols. 

ENGLISH  LA* ^  AND  EQUITY  REPORTS,  10 

▼ols. 
Eonlty  Draftam  la,  by  Yan  Heythayien,  with  Notes, 

Eapinaase  on  Psnal  Actfooa. 
Eq>lnaase'fe  Nls  I  Prlua,  9  TolSb 
Esplnaase'S  Re|  lorts,  6  vols. 


Feame  on  Gontlngent  Remalnden. 

FederaUsL 

Fell  on  Mercantile  Guaranty. 

Field's  Analysis  of  Blackstonn. 

Fitzherbert's  Natura  BreTium. 

Florida  Reports. 

FonMaaqne^  VqaXtjt  9  Tola.,  new  edition  with 

Notes,  by  LaussaL 
Foster^  Grown  Law. 
FOSTER'S  NEW-HAKPSHIBE  BSPOBTB,  toL 

L,  just  published. 
Franda'  Maztana  tai  Equity,  hy  Henlng. 

Q 

GaDison's  Gtaeuit  Oont  Reports,  9  Tds. 
Georgia  Reports. 
Gilbert  on  Devises. 


GObert  on  I^eetment 
Gilbert  on  Rents. 

GUbeifs  Gases  In  Law  and  Equity 
Gilbert's  Gommon  Pleas. 
Gilbert's  Distress  and  Renlevin. 
Gilbert's  Evidence. 

Gilpin's  Reports  (Dedsioos  of  Judge  HopUnaon). 
Gordon's  Digest  of  Laws  of  United  States,  new  ed. 
Ctordon's  Digest  of  Revenue  Laws. 
Gould's  Pleading.  9d  edition. 
Gow  on  Partneranip. 
Graham  on  New  Trials. 

Graham's  Practice  of  the  Supreme  Gourt  of  N.  York. 
Greening^  Attorneys'  Forms. 
GREENIJ£AF  ON  £YIDENGE,9vo1b. 
GREENLEAF  ON  EVIDENGE,  voL  8  (hi  pre»X 
GREENLEAF'S  GRUISE  on  REAL  PROPER- 
TY, 8  vols. 
Greenleaf 's  Ovemiled  Cases,  new  edition. 
GREENLEAF'S  REPORTS,  9  vols. 
Greeley's  Equity  Evidence,  Notes  by  Oalveit 
GriflUh's  Law  Register,  9  vols. 
Grim'S  Essay. 

H 

Hale's  History  of  the  Gomm<Hi  Law. 

Hale's  Pleas  of  the  Grown,  9  vols. 

Hall  on  MarUlme  Loans. 

Hall's  Admiralty  Prsclice. 

Hall's  Reports  of  the  Superior  Gourt  of  New-York. 
9  vols. 

Halsted's  Digest  of  New-Jersey  Reports. 

Halsled's  New^ersey  Reports,  7  vols. 

Hammond  on  Partlea  to  Action. 

Hammond's  Treatise  on  Nisi  Prius. 

Hardre's  Reports. 

Hare  on  the  Discovery  of  Evidence  by  Bin  and  An- 
swer in  Equity,  1887. 

Harrison's  Gnancenr,  9  vols. 

Harrison's  Digest,  o  vols. 

Harrison's  Digested  Index,  8  vols. 

Harris'  Pennsylvania  Peports,  6  vols. 

Hawkins'  Pleas  of  the  Grown,  9  vola. 

HAYDEN'S  N.  Y.  JUSTIGE,  under  the  Godei 

Hiffhmore  on  Lunacy. 

Hifiiard  on  Insurance. 

Hilliard  on  Real  Property,  9  vols. 

Hittiard's  Abridgment,  9  vola. 

HiU  on  Trustees. 

HiU's  New-York  R^orts,  7  vols. 

Hinde's  Practice  in  Chancery. 

Hobarfs  Reports,  by  WiUlams. 

Hofltnan's  Legal  Study,  9  vols.,  new  edit,  enlaiged. 

Hoflknan's  Master  in  Ghanoery. 

Hoffknan's  New- York  Ghancety  Practice,  9  Tota. 

Holt's  Law  of  LibeL 

Hopkins'  Ghancery  Reports. 

Hovenden  on  Frauds,  9  vols. 

Hovendenli  Supplement  to  Vesev,  Jr.,  9  vob. 

Howard's  Practioe  Reports,  6  vols. 

Howsrd's  Supreme  Gourt  U.  States  Reports,  19  vols. 

HoweU's  State  Trials. 

Hughes  on  Insurance. 


HUnols  Reports. 

Indiana  Reports. 

Ingersol'S  Digest  of  Laws  of  United  States. 

Ingersol's  TranaUUlon  <^  Rocus  on  Insurance^ 

Iowa  Reports. 


Jacob  and  Walker's  Ghanoery  Reports. 

Jacobeen'S  Sea  Laws. 

Jacob's  Law  Dictionary. 

JARMAN  ON  WILLS,  9  vols. 

Jeremy's  Equity  Jurisdiction  of  the  Gourt  of 

eery. 
Johnson^  Digest  of  New-York  Reports  and 

plement.  8  vols. 
Johnson's  New- York  Gaaes,  8  vols.,  new  edMon. 
Johnson's  New- York  Ghanceiy  Reports,  7  vola. 

8  vola. 

Johnson^  New- York  RepcMts,  90  vols,  new  edUoD. 
Jones  on  Bailments,  new  edition. 
Jones'  Pennsylvania  Report^  9  voiSi 
Juryman's  Guide. 
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Kdyng^  S«por(B. 

Kent^  Commentaries,  4  Tola.,  7th  edition. 

Kentocliy  Keporte. 

Klnnie^  Law  Gompendlimi. 

Kyd  on  Awarda. 


Laires  on  Charier  Partiea. 

Lawes  on  Pleading  in  AaBompsit 

Law  Llbranr,  74  vols. 

Law  of  BailmentB,  by  Jonei. 

Law  of  Carrieiv,  by  Jeremy. 

Law  of  Flxiurea,  by  Amos  A  Ferard. 

Law  of  Lien,  by  Wnlttaker. 

Law  of  Patents,  by  Fessenden. 

Law  of  Patents,  by  PhUUps. 

Law  of  Slavery,  by  Wbeeier. 

Law  Reporter. 

LAW'S  JURISDICTION  AND  PRACnCE  OF 

THE  UNITED  STATES  COURTS. 
Laws  of  United  States,  by  Story,  4  vols. 
Laws  of  United  States,  9  toIs.,  Bioren'B  edition. 
Lawyer's  Common  Place  Book. 
Leach's  Crown  Law. 
Leading  Cases  in  Eqni^.  Notes  by  Hare  and  Wal- 

laee.    New  edition.    8  rols. 
Lewis*  Criminal  Law. 
Lex  Mereatoria  Am^eana. 
Lilly's  Entries,  2  vols. 
Livermore  on  Agency.  9  vols. 
Livingston's  Law  Register,  new  edition. 
Livingston'^  Penal  Code  of  Loolslana. 
I/>ekwood's  Reversed  Oaaea.  ^ 

Loot's  Reports.  . 
Long  on  Bales. 
Louuiana  Reports. 
Lovelaas  on  Wills,  Ac. 

M 

MacnaDv^  Evidence,  9  vols. 
Maddock's  Chancery  Practice,  2  vote. 
Haddock's  Chancery  Reports,  6  vols. 
Maine  Reports. 

Manning's  Digest  of  Nisi  Prins  Reports. 
Marvin'k  L^  BibUography. 
Maryland  Reports. 

Mason's  Circnlt  Coort  Reports,  6  rota. 
Massachusetts  Reports,  17  vols. 
Matthews  on  Presamptlve  Evidence. 
Manle  and  SelwyniB  KeportB,  6  vols. 
Maxima  In  Law  and  Equity,  by  Hening. 
McCord's  S.  a  Reports,  4  vols. 
Meeeon  A  Welsby^B  Reports,  16  vols. 
Merivale's  Chancery  Reports,  8  vols. 
Metcalf's  Massachosetts  Reports,  18  vols. 
Michigan  Reports. 
Minot%  Massacbosetts  Digest,  1  voL 
MtnoCs  Digest  (Supplement X 1  voL 
MisBlssippfReports. 
Mteouri  Reports. 

Mitibrd'k  Pleadings,  new  edition,  by  Edwaida,  1888. 
Montagu  on  Lien. 

Montagu  on  Partnerdilp,  9  vols. 
Montagu  on  Set-Ofll 
Monteoore^  Notarial  Preoedenls. 
Moore's  Index  to  Term  Rq>orts,  9  Tola. 
Mosely's  Chancery  Reporta. 
Monlton's  Chancery  Praotfoe  of  the  State  of  New- 
Tcvk,  8T0lSk 

N 

New  Hampehbre  Reporta. 

New  Jeney  Reports. 

Kewland  on  C<»tracta. 

Newland'k  Chancery  Practice,  9  vola. 

Norrto  PeakCb  EvidenceL 

North  Carolhia  Reports. 

Noy^  Mazlmi,  by  w.  W.  Hening. 

o 

OUo  Beporii,  90  Totai 

Ollvei^  American  PreoedtBli. 
Oltftitt  Law  Smnmary, 


OBvei^  Practical  oonreyancer. 
Ophniona  of  Attorney  GeneraL 


Paiges  Chancery  Reports,  11  vols. 

Paine  and  Dner^  Practice,  9  vols. 

Palne'B  Circuit  Court,  United  States  Reporta. 

Paley  on  Agency,  by  Dunlap. 

Park  on  Insurance. 

Park's  Law  of  Dower. 

Peake'b  Evidence,  by  Norrls. 

Peake's  Evidence,  by  Randall. 

Peere  Williams'  Chancery  Reports,  8  Tola. 

Pennsylvania  Reports. 

Peters^  Admiralty  Reports  9  vols. 

Peten'  Circuit  Court  United  States  Reports. 

Peters'  condensed  United  States  Reports,  6  vols. 

Peters*  United  States  Supreme  Court  Reports.  16  r. 

PhlUlpe*  DiflNst  of  Plckeringt  Reports. 

Phillips  on  Evidence,  new  edition,  5  vota^ 

Phillips  on  Insurance,  2  vols. 

Phillips  on  Patents 

Pickering's  Massachusetts  Reports,  94  vols. 

Piatt  on  Leases,  9  vols. 

Pothier  on  Contract  of  Sale. 

Pothier  <m  Obligatloos,  by  Evana,  9  rola. 

PoweQ  on  Contracts. 

Powell  on  Devizes. 

PoweQ  on  Mortgages,  by  Coventry,  8  vols. 

Powell  on  Powers: 

Precedents  in  Chancenr. 

Preston  on  Abstracts  of  Title,  8  vols.  In  9. 

Preston  on  Estates,  9  vols,  in  L 

Preston  on  Legacies,  1  vol 

Prichard's  Admiralty  Digest. 

R 

RawIe  on  Covenants  tv  TUei 

Rawle  on  the  Constitution  of  the  United  States. 

Ray'k  Medical  Jurisprudence. 

Reeve  on  Descents. 

Reeve's  Domestic  Relations,  new  edition. 

Reeve's  English  Law,  4  v<^ 

RcTised  Laws  of  New-York,  1812, 9^voh» 

Revised  Statates  of  New-York,  8  vols. 

Rhode  Island  Reports. 

Roberts  on  Frauds,  new  edition. 

Roberts  on  Fraudulent  Conveyancing. 

Roberts  on  Wills  and  Codicils,  9  vols: 

Robinson's  Admiralty  Reports,  6  vob. 

Roper  on  Law  of  Huaband  and  Wift.  9  vols. 

R<^  on  Legacies,  9  vols. 

Bo|)er  on  Wuls. 

Rosooe  on  Civil  Brldenoa 

Roscoe  on  Criminal  Evidenoa 

Rules  of  the  Court  of  Appeals. 

Rules  of  the  Superior  Court 

Rules  of  the  Supreme  Court 

Rules  of  the  United  States  Cbvnlt  Orxirt 

RnaMU  on  Crimes  and  Misdemeanon,  9  vck 

Russell's  Chancery  Reports. 

RuthcrfiMd'B  Institatea,  new  editian. 


Salkeld^  Reports,  by  Evans,  8  vols. 
Sanders  on  uses  and  Trusts. 
BANDFORD*S  REPORTS  OP  THE  NEW-YORK 
SUPERIOR  COURT. 4  vols.    "*"*''  '*^*^ 

Saunders  on  Pleadlnp  and  Evidence,  8vols.,new 
edition. 

Saunders*  Reports,  by  Wllliama  and  Pattenon,  S 

Seaton's  Forms  of  Decrees  In  Equity. 

§Ste!fiE5L^*"""  ^  Damages,  new  editkm. 

SEO)EN^  REPORTS  NEli^ORK  COim'  OF 
APPEALS,  vol  1. 

Selton's  Practice  Courts  of  K.  B.  and  C.  P.,  9  votai 

Selwyn's  NM  Prtus,  by  Wheaton  and  Wharton,  2  v. 

Sergeant  and  Lowbei%  BngUsh  Conmion  Law  Re- 
porter, condensed. 

Sergeant  on  Constitutional  Law. 

Session  Laws  of  New-York. 

Bheppard'b  Touchstone,  8  vols,  in  twa 

Bmnh^  Chancery  Pradloe. 

Bmitti^CammentaryonOonttttiittoD^ 


Sndthl  OonsatoHoBal  Law. 
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8iiiMk%  Dnr  of  OomneHi 
Bmltk'b  LMdlnff  Om«»  B0W  edllkA,  t  Toll. 
fioQth  Oumllna  Beporti. 
Bpenm^  Equitable  Jurtapnidcnoe,  9  TOlii 
Slarkle  on  Griminal  PlMdlog. 
StarUe  on  STfclflQoe,  8  vols.,  aew  wttttoii. 
Slarkie  on  Blander,  new  edition. 
BtarUe^  Mill  Priw  Bepona»  S  voli^ 
Btatntee  at  Large  of  United  Slatee,  9  yoIs.  ^  In- 
dex. 
Btearna  on  Beal  Aellona,  new  edttion. 
Btepheni'  Nlal  Prtns. 
Btephenaon  aTtt  Pleadli«,  d«w  edMoQ. 

Bterew  and  Beneote  on  Marine  lwiinranoe>  by 

Phttlipe. 
Blevens  on  ▲TeoMMk 
BTORY  OK  AaKN' 

BTOBT  OSr „ 

BTOBT  ONT  BILtA  OF  SXCHANGXe 
BTORY  ON  O^FUCT  OP  LAWS. 
BTOBT  ON  LAW  OF  OOMTBAOTS. 
BTOBT  ON  PABTNEBSRIP. 
BTOBT  ON  PBOlfiSBOBT  N0TX8. 

BTOBT  ON  BALES.  

BTOBT  ON  THE  OONBTrnmOH,f  tqI|.» 

edition.         

BTOBTV  OIBOXnT  OOUBT  BSPOBTB. 

BTOBY^  BQUITT  JUBIBPEtTDEMOB. 

BTOBTS  EQUITY  PLEADINflB. 

Blonr^  Pleadfaicpi,  by  OliTer. 

Btaiay  of  ttie  Law. 

Busden  on  Poweia 

Bogden  on  theLawof  yendon.9Tol8.,lin|i.  edUkm. 

BnOlran^  Ledoret  on  Feudal  Law,  9  Tola. 

Bomncrli  GIrcatt  Ooort  Bepocfa.  oont.  of  Maaon. 

Bnoplement  to  Yeaej,  JrV  Bepocta,  by  Horendon, 

Bwanalon'e  Ohanoeiy  Beporti,  8  yoIs. 
BwlftonETldenee. 
Bwlft'kDlgert,9T0lL 
Bwlnebarae  on  WiBi,  8  roll. 


Tumton%  BeMrti,  8  vola. 

Taylor^  Landloid  and  Tenai4 

Taylor^  Law  GioM«y. 

Tayleff^  Preoedenia  of  WUl. 

TennoMee  Bepocto. 

Texas  Beporla. 

Theory  <m  Commoa  Law. 

Thomaa*  Coke  upon  LHtteton,  8  Yola. 

Tldd^  Appendbc,  by  Oainea, 

Tldd*!  Pnu^ce,  8  voIl 

TQlinghaat'B  Forma. 

TolleA  Law  of  Exeenloii,  new  edifloiL 

Tomlin'k  Index  to  Ckown  Law. 

Tomlin'B  Law  IMellonary,  by  Onnger.  8  tqI^,  1881 

Trial  of  Aaron  Burr  ftir  Tteifon,  %  Toa. 

Trial  of  Judge  Peek. 

Trial  of  BobertM.  Goodwin. 

Oriak  of  BnUlh  and  Ogden. 


u 

UNITED  8TATEB  PIGBBT,  8 


UNITED  BTATBB  DIGEST  BUFPLBMENT,  t 


UNITED  STATES  DIGEST  tAHLE  OF  OA- 
SES. 1t6L 

UNITED  STATES  DIGEST  ANNUAL,  tar  IStf , 
1848, 1848  1860. 4  toIb. 

UN  I%D  sVaTEB  digest  ANNUAL*  for  1861 
(inprew).  

UNIllED  STATES  EQUITY  DIGEST,  9  Toh. 

United  States  Session  Laws. 

United  States  Statntes  at  Larga^  9  volh,  avdlndoc. 


Tan  Heythayien^  Equity  DmBsman,  new  edilioa, 

byHnghM,1887. 
TAN    SANTVOOBD'S    PLEADING    UNDER 

THE  CODES  (neariy  ready). 
Yattel^  Law  of  Nations,  by  Cbitty,  new  edHkA. 
Termont  Beports. 

Yemon's  Chancery  Beporla,  by  Bathby,  9  vola. 
Yeaey  and  Beames*  ChanoeryBeporls,  8 toIs.  in 9. 
YESEY,  JB«GL  CHANCSBY  REP0BT8, 90  toIs. 
Yesey,  Sen^  Chancery  Re^ofts,  9  vola. 
Yiigtarfa  Reports. 

w 

Wallnoe%  BepoitSk 

Ware^  Reports. 

Warren's  Law  Studies. 

Waahbigton'k  Reports  Ckeidt  Gout  United  States, 

iTOlS. 

Welsley  Hnrlston  and  Gordon^  EngUah  Exoheqwr 
Rep<Nr1s,  5  vols. 

Wendellls  Digest 

Wendell's  Reports  (oontlnnallon  of  OowcnX  98  vols. 

Wentworth  on  Executovs. 

Wentworth^  Index  to  do. 

Wentworth's  Pleadings,  10  toIs. 

Wharton's  CrimUial  Law,  new  edilien. 

Wharton's  Law  Dictionary. 

Wharton's  Precedent  of  Indictmenlk 

Wharton's  Reports. 

Wbeaton  on  Osptnres. 

Whealon^  Digest,  9  rolSi 

Wheaton^  International  Law. 

Wheaton%  Reports  Supreme  Ooui  United  Mi^sat 
19toIs, 

Wheeler^  Abridgment  of  aB  ike  Amesiean  B^ 

_parts,  8  Tols. 

wheeler's  Criminal  Oasee,  8  vohk 

Wheeler's  Law  of  Slavenr. 

White  and  Tudof^b  Leedinc  Oaaaa  in  eqatty;  8  toIs. 

WHnTAK£R*S  NEW-YORKPRAdnOE  UN- 
DER THE  CODE  AND  ^JPPLEMENT. 

Wigram  on  Disoorery. 

WiOes*  Reports. 

WilHams'  Cases  in  Eqolly,  Tsmpb  TUbol. 

Williams  on  Exeeoton,  9  yois* 

WUliams'XPeere),  Chancerr  ReporH,  8 

Wills  on  Ctrcumstantlal  Endenes^  new  < 

Wilson's  Reports,  8  vols, 

WlB0(»sin  Bepoits. 

Wodeeon^  Lectures,  8  toIs. 

WoodftOl^  Landlwd  and 

Yates*  Forms  of  Pleading. 

YelTcrton'S  Reports,  Iqrllet08lft 
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}3f^  All  new  and  important  Law  Books  are  received  immediately  up- 
on tbeir  publication. 

Second  hand  Law  Books  boaght  or  taken  in  ezcbangeb 

In  presenting  this  Catalogue  to  tbe  Legral  Profession,  it  wUl  be  seen 
that  tbe  subacribers  are  always  able  to  furnish  complete  Law  Librariesi. 

Particular  attention  giyea  to  the  importation  of  Foreign  BQoka»  and 

to  all  orders  by  letter. 

UTTLE  &  COMPANY, 

Zrato  BookseUert  and  PMiskmPit 

63  SuUe  Street,  Albany. 
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